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ADVERTISEMENT TO THE FOURTH EDITION. 


The present Edition of the Commentaries on Bills of Ex- 
change has been considerably enlarged from the last Edition, 
published in eighteen hundred and fifty-three. Several hun- 
dred new cases, English and American, have been examined, 
and when important, the principle involved has been transferred 
to the text or notes. In all instances the new matter is included 
in brackets. The citations, old and new, have been carefully 
examined and verified, and in several respects this Edition is 
hoped to be some improvement upon the last. 

EDMUND H. BENNETT. 

Boston, March, 1860. 




SIMON GREENL*EAF- Esq., LL. D. 


KOYALL PKOFKSSOR OF LAW IN IIAKVAKD UNIVERSITY. 


My dear Sir, 

It was my original intention to dedicate to you the entire 
colleciion of my Juridical Works, when my labors in the 
Dane Professorship should be completed. But advancing 
years admonish me, that the term of my life may not be so 
far prolonged, as to enable me to reach the full consummation 
of my jmrposes. 1 avail myself, therefore, of the opportunity 
of dedicating this Work to you, as a memorial of our long, 
uninterrupted, and confidential friendship. We have been 
coadjutors in the instructions of the Law Department of Har- 
vard University for no brief period of time, and have united, 
heart and hand, in our endeavors to promote its prosperity 
and enlarge its usefulness. I can bear full testimony to the 
eminent ability, the unwearied diligence, the ample learning, 
and the conscientious fidelity with which you have performed 
all your official duties. The general voice of the public has 
already awarded to you that tribute of ‘praise which never 
fails, first or last, to attend upon high desert; and to the 
Royall Professor may be emphatically applied the language 
of Cicero : “ Is et ipse scripsit multa praeclare, et docuit 
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alios.” ^ That you may long continue to occupy the profes- 
sorial chair^with distinguished honor, and add to a reputa- 
tion, already reposing on the most solid foundations, is the 
earnest wish of 

Your afftofionate friend, 

JOSEPH STORY. 

Cambuidgic, Mass., January 2, 18434 

1 Cicero De Clar. Urat. cap. 8. 



PREf>jtCE. 


In presenting the present Wfiik to the indulgent considera- 
tion of the public, a few explanatory r^arks may seem neces- 
sary, inasmuch as the plan essentially differs from that adopted 

•> 

by all the English elementary writers upon the same subject. 
The subject of Bills of Exchange is here treated entirely dis- 
tinct from that of Promissory Notes and other Negotiable 
Securities of a kindred nature. I am aware, that many of the 
principles of the latter are strictly applicable to the former ; and 
that, therefore, it may, at first view, be thought a superfluous 
labor as well as an unnecessary repetition to discuss them at 
large in separate volumes. In truth, my attention was first 
attracted to the great practical inconvenience of uniting and 
intermixing the doctrines respecting Bills of Exchange and 
Promissory Notes in one and the same treatise, in the course 
of ray instruction of the Law Students in Harvard University. 
The excellent work of Mr. Baron Bayley is used in our Lec- 
tures as a Text Book ; and, as is well known, the doctrines 
concerning Bills of Exchange, and those concerning Proi;nissory 
Notes, are in that work universally intermixed with each other, 
and the illustrations of those doctrines are constantly and in- 
discriminately drawn from each source, although they sometimes 
apply, not only with varied force, but also in an opposite man- 
ner ; so that it is often found very difficult to make students 
completely understand the reasons, either for the coincidences, 
or the diversities. Besides ; although many of the doctrines 
belonging to Bills of Exchange are equally applicable to Prom- 
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issory Notes, with more or less qualifications and limitations ; 
yet there are many doctrines peculiar to each of them, which 
cannot, without some violence to a just distribution and orderly 
arrangement of the materials, find any appropriate place and 
connection in both. • And I«Qaqnot but persuade myself that 
some of the difficulties which bccasionally present themselves 
in the arguments at the bar upon these topics, arise from the 
confusion necessarily incident tb fjhe practice of thus blending 
authorities and doctrines, whict, however cogent in themselves, 
often have but a remote bearing upon, or analogy to, the points 
directly in controversy in the case before the Court, 

^ The plan, therefore, which I have adopted, is, to discuss the 
whole Law, relating to Bills of Exchange, in the present vol- 
ume, as a separate and independent treatise ; and in another 
volume to present to the learned reader a full review, in a 
similar method, of the whole law relating to Promissory Notes, 
Checks, and other Negotiable Instruments of a kindred charac- 
ter. In executing this plan, I have availed myself freely of all 
the English Treatises extant upon the same subject, and espe- 
cially of the work of Mr. Baron Bayley, which contains a full 
collection of the most important cases, and that of Mr. Chitty, 
which is very valuable from his great practical experience, and 
familiar knowledge of the authorities ; and I have occasionally 
made extracts from the crowded pages of the latter, to illustrate 
more fully than the brevity of my own text would allow, some 
doctrines and distinctions of an important nature. I have also 
extended my researches into Foreign Jurisprudence, and I have 
examined .the works of some of the most distinguished Foreign 
Jurists, and especially the writings of Savary, Pothier, Pardes- 
sus, and Heineccius. They are highly useful in stating general 
principles, but rarely extend their discussions into the more 
minute ramifications of those principles which enter into the 
practical details of the daily business of commercial life. They 
expound tfie theory, and often discuss the abstract propriety of 



PREFACE. 


IX 


particular rules and exceptions ; and awaken a spirit of inquiry, 
although, perhaps, they do not always satisfy our judgment by 
their results. But it is to the elaborate judgments of the tribu- 
nals of England that we must look for the most ^copious, exact, 
and minute instruction upor\ this important subject, and for 
thorough practical adaptatioris of general principles to the 
varied exigencies of human life, and the due administration of 
civil justice. America received from the parent country, the 
materials, out of which she ha^ constructed her own system of 
Commercial Jurisprudence, and her labors have, as we trust, 
added to the common stock some valuable illustrations and 
some solid doctrines. If the remark of Scaccia, made more 
than two hundred years ago, in the comparative infancy of 
commerce was then true, it applies with far more force to us in 
the present age. Quinimo, Gambia adeo sunt Reipublicse 
utilia et necessaria, ut si Gambia cessarent, omnia pene merca- 
turas ollicia dissiparentur, ac destituerentur.^ 

Cambridge, January 2, 1843. 


1 Scaccia, Tract, dc Coram. § 1, Quest. 6 , § 14, p. 130 (edit. 1664.) 
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CHAPTER I. 

ORIGIN AND NATURE OF RILLS OF LVCHANGL. 

^ 1. IIamng in Other volumes discussed at large the Law 
of Agency and the Law of Partnership, which enter so largely 
into all the various branches of commercial jnrisprud(*nce, my 
design in the present work is, to unfold the general princi- 
ples applicable to Bills of Exchange, Promissory Notes, Bank 
Checks, and other negotiable instruments for the payment of 
money. In doing this, it seems to me, if not more philo- 
sophical, at least of greater practical convenience and utility to 
treat each of these topics separately, and thereby to avoid the 
confusion and embarrassment often arising, in the course of 
professional studies, from the intermixture of considerations, 
which, however appropriate in one species, may not apply 
at all, or may apply only with remote or diminished force, 
to another species of negotiable instruments. It is true, that 
many of the principles, which belong to qpe, will, in a gen- 
eral sense, be found embodied in the others ; but it is rare 
that some distinctions do not exist, which require caution and 
discrimination in deducing the proper rules, which are to reg- 
ulate the rights, the duties, and the obligations of the parties 

B. OF EX. * 1 
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in each. My design is, therefore, in the first jdace, to exam- 
ine the doctrines of commercial jurisprudence concerning Bills 
of Exchange ; secondly, those concerning Promissory Notes ; 
thirdly, those concerning Bank Checks ; and, lastly, those con- 
cerning other negotiable instruments of a kindred but miscel- 
laneous character. 

§ 2. A Bill of Exchange derives its name from a phrase, 
familiar in the language of Continental Europe, and most prob- 
ably derived from that of France, in which it is called “ Billet 

Change,” or “ Lettra de Change.”^ In the Middle Ages, 
the word Concambium was used to express the particular con- 
tract, known in our Jaw by the name of exchange, that is to 
say, a transmutation of property, from one m^'^to another, in 
consideration of some price or recompense in value, such as a 
commutation of goods for goods, or of money for money 
Hence, among foreign Jurists, the phrase. Cambium reale vel 
manuale^ is often used to express the latter contract ; whereas 
the contract by which one man, in consideration of a sum of 
money received in one place, entered into an engagement to 
pay him the like sum in another, was commonly called by 
the name of Cambium locale^ mercantile^ trajeclitium? Scaccia 


1 Chitty on Bills (8th edit.), p. 1 ; Pardcssus, Droit Comm. Tom. 2, ch. 1, 
§ 318 *, Code de Comm. Frane. art. 110 ; Jousse, sur L'Ordin. de Comm. 1673, 
tit. 5, p. 58, 64; Merlin Ke^rt. Lettre et Billet de Change, § 1, p. 153 ; Id. 
§ 2, p. 157 (edit. 1827) ; Pardessus, Droit Comm. Tom. 2, art. 318 ; Pothier de 
Change, n. 2, 3, 4. 

2 Ileineec. Eleni. Jur. Camb. § 1, note; Id. § 2 to 4 (edit. 1769) ; 2 Black. 

Comm. 446 ; Pothier de Change, n. 1 ; Locre, Esprit de Comm. Tom. 1, Lib. 1, 
tit. 8, § 1, 330 ; Scaecia, § 1, Quest. 6, De Camb. n. 1 to 8 ; Jb. § 1, Quest. 3, 

De Camb n. 1 to n. 14, p. 129, 130 (edit. 1664) ; Id. Quest. 4, n. 1, p. 104, cap. 
2,§1. 

8 Heineec. Elem. Camb. cap. 1, § 5 (edit. 1769) ; Pothier de Change, n. 1, 2. 
— Pothier makes a distinction between a “ Lettre de Change,” and a “ Billet 
de Change.” The Billet de Change, he says, is, when the party, with whom 
the contrac.t is made, is not at present prepared to give the Bill of Exchange 
agreed on, and merely gives a Billet, by which he engages hereafter to furnish 
one on the proper place. And he adds, that a Billet, by which the pa^’ty, to 
whom one has furnished a Bill of Exchange, for which he has not paid the 
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says, Litterce Camhii dibuntur ex ‘ eo^ quia camhitur pecunia 
pro litteris} 

§ 3. Mr. J ustice Blackstone has defined a Bill of Exchange 
to be, an open letter of request from one man to aiiotlier, de- 
siring him to pay a sum (of moifey) named therein, to a third 
person on his account ; ^ and this definition is followed by 
other writers.® Huberus gives a definition substantially the 
same. Cambium est conve^tio^ qua ego tibi mando^ ut tertio 
summam pecunice pendee^ quai^ alius mihi jam dediU vel dc qua 
fidem illi habeoj This definition is certainly accurate, as far 
as it goes ; but it wholly omits that, which, in modern times, is 
the most general for^ and structure of Bills of Exchange, its 
negotiable cburaeter, whereby it is made payable to a particular 
person or his dr40r, or to the Bearer, and thus acquires its 
most important use as a facility in commercial intercourse by 
becoming an instrument of general circulation and credit. 
Mr. Chancellor Kent, following the language of Bayley on 
Bills,® has given a definition, which is fit once concise, clear, 
and accurate ; A Bill of Exchange is a written order or re- 
quest by one person to another, for the payment of money, 
absolutely., and at all events.”® But here again its peculiar 
distinguishable quality in. modern times, its negotiability, is 
omitted, which, although not by our law essential to the instru- 
ment, is still that, which, practically speaking, among mer- 
chants, constitutes its true character. ^ Mr. Kyd has accord- 


value, engages to pay it, is also called a Billet de Change. Pothier dc Change, 
n. 4. See also Heineec. Elem. Jur. Camb. § »^, 8 ; 1 Doniat, Civ. Law, B. 1, 
tit. 16, § 4. See also Merlin, R6pert. Lettre et Billet de Change, § 8, p. 196, 

•252 (edit. 1827.) 

1 Sea(!eia de Camb. Quest. 3, n. 13, p. 103. 

2 2 Black. Comm. 466. 

3 Chitty on Bills (8th edit.) p. 1, 2 ; 1 Bell, Comtfi. B. 3, eh. 2, § 5, p. 386 
(6th edit.) 

^ Hub. Prelect. Jur. Civ. Lib. 17, tit. 1, § 12. 

S Bayley on Bills, ch. 1, § 1, p. 1, (5th edit. 1830.) 

® 3^ Kent, Comm. Lect. 44, p. 74 (4th edit.) ; Pop^ v. Luff, 7, Hill, (N. Y.) 
B. 57 7 ; Rice o. Ragland, 10 Humph. 545. 
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ing’ly g^iven the more Extended definition, stating it to be, an* 
open letter of request, addressed by one person to a second, 
desiring him to pay a sum of money to a third, or to any oth- 
er, to whom that third person shall order it to be paid; or 
it may he payable to Bearer." ^ [A modern English writer has 
defined a bill as, “ a written order from A to B, directing B 
to pay C a sum of money therein named.] ^ 

§ 4. Heineccius gives a definition nearly to the same effect. 
Per Cambium intelligimus liUeras solemni formula scriptas^ 
quibus quis alterum &olvi jubet prcesentanti certam pecuniae 
^Bummam^ sibi jam numeratam^ souque nomine saUsfactionem 
promittit or, as he expresses it in another place, Ut pecu- 
nia^ a nobis Titio hoc loco numerata^ obldtis Utteris cambia- 
libus^ alio loco a Sempronio solvitur ei^ qui hos ditteras a Titio^ 
vel a legitimo possessore^ justo titulo aeceperit} Stypmannus 
gives the following definition. Est aut&n Cambium contract 
tus in permutatione pecuniae cequivalentis in diversis locis pro 
certo pretio facienda consistens} Pothier adopts similar lan- 
guage. One may define a Bill of Exchange (says he) to be a 
letter clothed in certain terms, prescribed by the laws, whereby 
you order your correspondent, in another place, to pay to me, 
or to another person having my order, a certain sum of money 
in exchange for a sum of money, or of the value, of what you 
have here received of me, either in fact or in account.® In this 
sense a Bill of Exchange is but an execution of a prior contract 
of exchange ; it supposes such prior contract already established, 
and is the means, by which it is carried into execution, and not 
the contract itself.^ 


A Kyd on Bills, p. 3 (3d edit.) 

^ Byles on Bills, 1. 

3 Heinecc. Elcm. Jup* Camb. cap. 1, § 9 (edit. 1769.) 

^ Id. cap. 1, § 3. 

* Stypm. Jus. Marit. ch. 8 , § 14. 

® Pothier de Change, n. 3 ; Jousse, sup L'Ordin. 1678, tit. 5, p. 68 ; Locrd, 
Esprit de Copm. Tom. 1, tit. 8, § 1, p. 880. 

7 Pothier de Change, n. 2. 
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§ 5 , The origin and history of Bills of Exchange, like the 
origin and history of many other commercial contracts, are 
.subjects involved in no small obscurity. The exchange of 
goods for goods, or what is called barter trade, must have 
existed in all nations from the curliest period of their forma- 
tion into communities, from the very necessities of the case.^ 
When money was invented as the common medium of com- 
merce, the exchange of n^oney for goods, which properly 
constitutes a sale, and of motley for money, which is but a 
form of exchange, can be traced distinctly in the common 
transactions of the same nation, as well as in the intercourse 
of diderent nations.^ Thus, the exchange of goods for 
money, and of, ndiMiey of one denomination for another, may 
be found stated in the early Hebrew Scriptures ; and those 
who sat at the tables to exchange the one for the other, 
were called bankers, ^r masters of the exchange, or money- 
changers.^ 

§ 6. It has been supposed by some persons that Bills of 
Exchange w^ere known to the nations of antiquity, and es- 
pecially to the Romans.'^ But there is great reason to doubt. 


1 Scaccia de Camb. Quest. 6, n. 1, 2, 3, p. 127 ; 2 Black. Comni. 446. 

8 Scaccia dc Camb. Quest. 6, n. 1, 2, p. 127. 

3 Molloy, B. 2, ch. 10, § 1 ; Cunuingham on Bills, § 2, p. 6 ; Exodus, ch. 
XXX., V. 18; Matthew, ch. xxv., v. 27; Heincco. Elem. Camb. cap. 1, § 3, 
note. 

4 I have not been able to find, in my own imperfect researches, any very 
distinct traces of the existence or use of Bills of Exchange in Greece. In the 
elaborate work of Bocckh on the Public Economy of Athens, translated and 
published in two volumes, by Murray, in 1828, there is no distinct statement of 
the existence or use of them ; and from the silence of the Author, as well as an 
expression in Vol. 1. B. 1, § 9, p, 65, that “ Prohibitions export money were 
unknown in ancient times, and are only compatible with the use of Bills of Ex- 
change,” I should conclude, that lie considered the non-existence and non-user 
of them as an admitted fact. If it had been otherwise, it could scarcely be, that 
the Romans, from their intimate connection with Greece, as well as the manifest 
utility of Bills, should not have constantly employed them in their own com- 
merce The Clazominians (as Boeckh informs us) at one time coined iron 
money for use at home, in order to furnish their mercenaries abroad with 

1 
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whether the use of them, in the form and manner, and for the 
purposes, to which, they are now applied, was known to an- 
tiquity. The nearest approach seems to be the custom, which 
prevailed at Rome, where one paid money to another at Rome 
to be repaid by tlje other at another place, as, for example, at 
Athens.^ This contract is repeatedly alluded to by Cicero.^ 
And in the Pandects the like contract is supposed to be re- 
ferred to in .certain passages ; as, for in'stance ; Si tamen certo 
hco traditurum se quis stvpvlatus sit^ hac actione utendum 
erit^ And again ; h^squi certo loco^ dure promittit^ nullo alio 
loco^ quam in quo prommt^ solvere invito stipuhiore potest^ 
And again; Qui certo loco sese soluturum pecuniam ohligaf^ 
si solutioni satis non fecerit^ arhitraria acUbm^et in alio loco 
potest conveniru^ But it may be dd%ibtful| whether the con- 

silver; and thus the iron money stood in the- ration of paper money in 
modern days, and the silver served the purposes of modern exchange. Boeckh 
on the Pub. Econ. of Athens, Vol. 1. p. 381 (ed. 1828.) Mr. Chancellor Kent 
seems to think, that Bills of Exchange were known in Greece, from a passage 
in one of the pleadings of Isocrates. His note is, “ Sec the pleading of Isocrates, 
entitled, I'rapeziticus. (Isocrads Scripta o/?mio, edit. H. Woljius^ Basle^ 1587.) 
In that interesting forensic argument, which Isocrates puts into the mouth of a 
son of Sopflsus, the governor of a province of Pontus, in his suit against Pasion, 
an Athenian banker, for the grossest breach of trust, it is stated, that the son, 
wishing to receive a large sum of money from his father, applied to Stratocles, 
who was about to sail from Athens to Pontus, to leave his money, and take a 
draft upon his father for the amount. This, said the orator, was deemed a great 
advantage to the young man, for it saved him the risk of remittance from 
Pontus, over a sea covered with Lacedaemonian pirates. It is added, that 
Stratocles was so cautious as to take security from Pasion for the money ad- 
vanced upon the bill, and to whom he might have recourse if the governor of 
Pontus should not honor the draft, and the young Pontian should fail.’* 3 Kent, 
Comm. Lect. 44, p. 71, 72 (4th edit.) But this transaction seems a little more 
than the very case alluded to by Cicero, and put in the Homan Law. See 
Stypmannus, Jus. M^it. ch. 8, § 1 to 8. Encyclopedia Britannica, art. Ex- 
change, (7th edit.) which cites l>e Pauw. 

1 Heinecc. Elem. Camb. cap. 1, § 6, 7, et not. (edit. 1769) ; Huber. Prelect. 
Jur. Civ. Lib. 17, tit. 1, § 12. 

B Id. Locre, Esprit du Code de Comm, tit 8, Tom. 1 , p. 326. 

8 Dig. Lib. 13, tit 4, 1. 7, § 1 ; 1 Domat, B. 1, tit 16, § 1. 

4 Id. 18, tit 4, 1. 9. 

8 Cod. Lib. 8, tit 18, 1. 1. 
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tract here spoken of is that of our modern Bills of Exchange*. 
It may be said more nearly to resemble a contract for the ex- 
change of moneys in different places, or a mandate to advance 
money to be repaid in another place.^ Certain it is, that the 
peculiar distinguishing quality of Bills of Exchange in modern 
times, their negotiable character, does not appear to have been 
known to the ancients, or to have found its way into the 
general transactions of th^ir commercial intercourse. And 
this, accordingly, is the opiniop maintained by many modern 
authors, and especially by Pothier, Merliji, and Locre.'* Pothier 
is very expressive on the subject, and says, that there is not a 
vestige of our contract of exchange, or of Bills of Exchange, 
to be found in the; Roman law ; ^ and he says, that the sug- 
gestions of Cicero amount to no more than a request or man- 
date to a friend, who had money at Athens, to write to the 
debtor or depositary to hold that money for his son at Athens.* 
Mr. Bell adopts the same opinion, and says, that as a branch 
of practical jurisprudence, or as a circulating medium in trade. 
Bills of Exchange were unknown to the Romans.® 

§ 7- Mr. Justice Blackstone, in remarking upon the origin 
of Bills of Exchange, says, that This inethod is said to have 
been brought into general use by the Jews and Lombards, 
when banished for their usury and other vices, in order the 
more easily to draw their effects out of France and England 
into those countries, in which they had chosen to reside. But 

i Heinocc. Elera. Jur. Camb. cap. § 9 (edit. 1769) ; Huber. Prelect. Jur. 
Civ. Lib. 17, tit. 1,§12. 

® Pothier de Change, n. 6 ; Merlin, Report. Lettre et Billet de CJiange, § 2, 
Tom. 18, p. 167 (edit. 1827); Locr^, Esprit de Comm. Tom. 1, Liv. 1, tit. 8, 
§ 1, p. 826 (2d edit.) ; Baldasleroni (P.) Lcggi 6 Costumi del Cambio, Pref. p. 
10, 11 (edit. 1784.) Dupuy de la Serra expressly holds that Bills of Exchange 
were unknown to the Ancients. Dupuy L’Art des Bettres de Change, ch. 2, 
p. 4, § 1 (edit. 1789.) 

3 Pothier de Change, n. 6 ; Locre, Esprit de Comm. Tom. 1, tit. 8, p. 826. 

^ Pothier de Change, n. 6 ; Locr^, Esprit de Comm. Tom, 1, tit. 8, p. 826 ; 
Savaay, Le Parfait Negociant, Tom. 1, Part 8, LiV. 1, ch. 2, p. 8qt, 805. 

® 1 Bell, Comm. B. 8, ch. 2, § 4 (5th edit.) p. 886. * 
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the invention of it was a little earlier ; for the Jews were ban- 
ished out of Guienne in 1287, and out of England in 1290; 
and in 1286 the use of jiaper credit was introduced into the 
Mogul Empire in China.’* ^ Other persons have attributed 
the invention to the Gibelihs, on their being expelled from 
Italy by the faction of the Guelphs, in order to withdraw their 
efiects secretly, and to escape the confiscation of them by their 
enemies.^ Each of these accounts of the matter has been 
supported by some, but rejected by other authors, as wholly 
unsatisfactory and uncertain.® Certain it is, that Bills of Ex- 
change were in use in many, if not in all, of the commercial 
states bordering on the Mediterranean, . as. early as the l^th 
century, although it is highly probable, that the forms thereof 
were different, and had not then settled down into one model 
or uniform instrument, like that in use in our day.^ Some 


' 2 Black. Comm. 467 ; Montesq. Spirit of Laws, B. 21, cli. 20, Vol. 2, p. 75 
(edit. 1778) ; Savary Le Parf. Negociant, Tom. 1, Part 3, Liv. 1, ch. 2, p. 804, 
806; Baldasscroni (P.) Lcggi e Costumi del Cambio. Pref. p. 11, 12 (edit. 
1784) ; Dupuy de La Seira, L'Art des Lettres de Change, &c. ch. 2, § 1, p. 4 ; 
Casaregis Discursus, 218, n. 1 ; Nouguier Des Lettres de Change, Tom. 1, ch. 1, 
p. 40 to 52. Mr. Nouguier, in his late work on. Bills of Exchange, insists that 
bills of exchange were first introduced by the Jews, on their banishment from 
France, A. D. 1181. Nouguier Des Letters de Change, Vol. 1, Liv. 1, ch. 1, 
p. 40 to 52. 

5* Beawes in Lex Mercat. by Chitty (edit, 1813,) Vol. 1, p. 559, 560 ; Merlin, 
Si^pert Lettre et Billet do Change, Tom. 18, § 2, p. 157, 158 (edit 1827); Sa* 
vary, ubi supra; Casaregis, Discur. de Comm. 218, n. 1 ; Anderson’s History of 
.Comm. Vol. 1, p. 266 (8vo. edit 1790), by Coombe. 

3 Merlin, Report Lettre et Billet de Change, Tom. 18, § 2, p. 167, 158 (edit 
18127)^ Pothier de Change, n. 7 ; Heinecc. Jur. Camb. cap. 1, § 10 (edit 1769) ; 
Xiocrd, Esprit de Comm. Liv. 1,^ tit 8, § 1, Tom. 1, p. 827; Chitty on Bills, 
p. 12 (8(th edit. 1833) ; Merlin, Rdpert Lettre et Billot de Change, § 2, p. 157, 
.156 j(edit 1827) ; 3 Kent’s Comm. Lect 44, p. 72, note (a), (4th e^it.) ; Savary 
Le Pasf. Negociant, Tom. 1, Pt. 3, ch. 2, p. 805, 806 ; Baldasseroni (P.) Leggi 
e iCostumi del Cambio, Bref. (edit 1784) ; Dupuy de La Serra, L’Art des Let- 
tres de Change, ch. 2, § 1, 2, 3, p. 4, 5 (edit 1789) ; Da Silva Lisboa, Princip. 
de Dereito Merc. Trad. iv. Tom. 4, cap. 1 , p. 5, 6, 7. 

4 Mr. Chitity has adopted the very suggestions of Pothier on the subject of 
Buis of ExchMge. He says : ** It seems extremely doubtful at prhat perjod, or 
bj ivhom, Fope^ Bills of Exchange were first invented. The elementary 
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uncertainty rests upon the point, when Bills of Exchange were 
first introduced into England ; but there is reason to believe, 

writers differ on the subject. It is said by Pothier, that there is no vestige 
among the Romans of Bills of Exchange, or of any contract of exchange ; for 
though it appears that Cicero directed lone of his friends at Rome, who had 
money to receive at Athens, to cause it to be paid to his son at that place, and 
that friend accordingly wrote to one of his debtors at Athens, and ordered him 
to pay a sum of money to Cicero’s son; yet it is observed that this mode 
amounted to nothing more then a baere order, or mandcite, and was not that 
species of pecuniary negotiation, which is carried on through the medium of a 
Bill of Exchange. Nor does it appear, that the commerce of the Romans was 
carried on by means of this instrument; for we find by one of their laws, that 
a person lending money to a merchant, who navigated the seas, was under the 
necessity of sending one of his slaves to receive of his debtor the sum lent, 
when the debtor arrived at his destined port, which would certainly have been 
unnecessary, if Commerce, through the medium of Bills of Exchange, had 
been in use with them. Most of oui^ modern writers have asserted (probably 
on the authority of Montesquieu,) that these instruments were invented and 
brought into general use by the Jews and Lombards, when banished for their 
usury, in order, with the secrecy necessary to prevent confiscation, to draw 
their effects out of France and England, to those countries, in which they had 
chosen, or had been compelled to reside. Savary, Le Parfait Negociant, Tom. 1, 
Ft. 1, Liv. 3, ch. 3, p. 129 (edit. 1777). But Mr, Justice Blaokstonc says, this 
opinion is erroneous, because the Jews were banished out of Guienne in the 
year 1287, and out of England in the year 1290, and in the year 1236, the use 
of paper credit was introduced into the Mogul empire in China. Other authors 
have attributed the invention to the Florentines, when, being driven out of 
their country by the faction of the Gibelins, they established themselves at 
Lyons and other, towns. On the whole, however, there is no certainty on the 
subject, though it seen* clear, foreign bills were in use in the fourteenth cen- 
tury, as appears from a Venetian law of that period; and an inference drawn 
from the statute 5 Rich. 2^. St. 1, 2, warrants the conclusion, that foreign bills 
were introduced into this country previously to the year 1381,” Chitty on 
Bills, p. 12, 13 (8th edit. 183.‘1.) Mr. Reddie, in his recent Historical View of 
the Laws of Maritime Commerce, (published in 1841,) has traced the probable 
origin of Bills of Exchange to the business of the Campsores, or money- 
changers, in the 12th, 13th, and 14th centuries, and the business of commetce 
at the then common fairs. He says : “ The precise era of that most useful 
invention does not appear to have been exactly ascertained ; but that it orig- 
inated, in the manner we have just seen, in the usage* and customs observed, 
and in the regulations adopted at fairs, from considerations of general security 
and convenience, there is every reason to believe. And after it was once estab- 
lished upon a small scale, the utility and convenience of the invention behooved 
gradually to lead to its more extensive adoption, particularly in foreign and 
maritime commerce. Indeed, it seems probable, that Bills of Exchange, such 
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that they were there known as early as A. D, 1307, since 
King Edward I. in that year ordered certain money, collected 
in England for the Pope, not to be remitted to him in coin or 
bullion ; but by way of exchange {per viam.camUL')^ 

or nearly such, as we have at present, first came into general use in the course 
of the extended commerce carried on by the maritime cities of Italy, and of 
the south of France and Spain, under their comparatively free and well admin- 
istered governments. Weber, in his Kicel’che sull’ Origine e sulla Natura del 
CJontratto di Cambio, published at Venice in 1810, states positively, that such 
documents were in use at Venice in 1171; and a law of Venice, of 1272, clearly 
designates Bills of Exchange. The unpublished statute of Avignon, of 1 243, con- 
tains a paragraph, entitled De Litteris Cambii. A statute of Marseilles, dated 
1258, presents evident traces of them; and a transacdon of this description is at- 
tested by a document of 1256, relative to England. Farther, in his Collection 
Diplomatica, Don Antonio Capmany has discovered and recorded, in the middle 
of a public autheptic instrument, the foll^Kving copy 6f a Bill of Exchange, dated 
28th April, 1404, drawn by a merchant in Bruges upon a mercantile company 
in Barcelona, which approaches pretty much to the present form, and shows that 
such negotiable documents were then in frequent use : ‘ Al nome di Dio, Amen. 
A di Aprile xxviii. 1404. — Pagatc per questa prima di camb. k usanza, h Pie- 
tro Gilbcrto e Pietro Olivo, scuti mille, a sold. x. Barcelonesi per scuto : e quali 
scuti mille sono per cambio che con Giovanni Colombo, a Gressi xxii. de gresso 
per scuto, et Pon. a nostro conto; et Christo vi. guardi. (Subtus vero erat 
ecriptum.) Antonio quart. Sab. di Burgis.*” See also Savary, Le Parfalt Ne- 
gociant, Tom. 1, P. 1, Liv. 3, ch. 3, p. 129 (edit. 1777.) — There is a Law of 
Venice as early as 1272, which contains a chapter entitled De Literis Cambii, 
cited by Nouguier from Nei de Parseribus. Nouguier Des Lettres de Change, 
Tom. 1, ch. 1, p. 42. Anderson, in his History of Commerce, states, that the 
Emperor Barbarossa granted a charter of Privileges to the‘ city of Hamburg, 
and among other things, “ liberty to negotiate money by exchange.” Anders. 
Hist, of Comm. Vol. I, p. 221, 222 (8vo. edit. 1790), by Coombo. The intro- 
duction and use of Bills of Exchange in England seems to have been founded 
upon the mere practice of merchants, and gradually to have acquired the force 
of a custom. Mr. Chitty says^ that the earliest case on the subject to be found 
in the English Reports, is that of Martin v. Boure, Cfo. Jac. 6. See also Hus- 
sey V, Jacob, 1 Ld. Itaym. 87, 88; Pinkney v. Hall, I t^. Baym. 175. At first 
it seems to have been confined to foreign bills between foreign merchants and 
English merchants. It was afterwards extended to domestic bills between tra- 
ders; and finally to alUbills of all persons, whether traders or not. Chitty on 
Bills, 13, (8th edit. 1833). 

1 Rymer’s Foedera, Vol. 2, p, 1042; 1 Cranch, Rep. App. p. 384 ; Anderson's 
Hist, of Comm. Vol, 1, p. 861 (8vo. edit. 1790), by Coombe. In A. D. 1881, 
Bills of Exclj^ange were expressly referred to in an Act of Parliament of Rich. 
S, Id. p. 402. 
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§ 8, A much more probable origin may be assigned to 
Bills of Exchange, from the general necessities of commerce 
in the widely extended intercourse of the modern commercial 
nations, which inhabited the shores of the Mediterranean.? 
The transition was natural and easjr from the actual exchange 
of money in one place for money in another, to a contract or 
mandate, by which the Receiver should promise to pay the 
money in the latter place, or should order his own Depository, 
or Agent, or Debtor, to advance qr repay out of bis funds there. 
Scaccia has, therefore^ not hesitated to declare, that exchange 
of money had its introduction or origin from the law of na- 
tions, and the necessities of mankind ; Ergo camhium seu comr 
muiatio pecmtioB &um pecuma undique procedit a jure gentium. 
Camhium., id est permutatio pejgunice cum re., seu rei cum pecu^ 
nia^ fuit inventum ex necessitate* Deinde hoc camhium pecu^ 
nice cum pecunia ccepit fieri etiam per litteras., et retinere 
proprium nomen camhii., et inservire non solum simplici permu^ 
tationi ad emenda., quce domui., et familice necessaria sunt., sed 
etiam pro faciliori mercaturce et peregrinationis usu? 

§ 9. Heineccius, one of the most learned and accurate of 
text writers, has taken a similar view of this subject He in- 
sists, that the invention of Bills of Exchange bad its origin in 
the necessities of commerce, and was gradually perfected; and 
that the merchants of Venice and Lombardy were those, wlio 


1 See Locr<3, Esprit de Comm. Tom. 1, Liv. 1, tit. 8, § 1, p. 327, 328 ; 1 Bell, 
Comm. B. 3, ch. 2, § 4, p. 386 (6th edit.) ; Mauquardus, de Jur. Merc. Lib. 2, 
ch. 12, n. 9. Scaccia says : Hugus cambii pecanisB cum pecunia origo^proccssit 
a casu et accedentaliter. Scacc. Tract, de Comm. § 1, Quest. 6, n. 11, p. 194. 

2 Scacc. de Camb. (luest 6, n. 3, 6, 7, p. 127, 128. — Scaccia gives various 
forms in use among the commercial nations of the Mediterranean, from a very 
early period. Scaccia de Camb. Quest. 6, per tot. p. 1 10 tCP 1 27 ; Id. p. 608 to 614. 
See also forms in Stypraannus, Jus. Marit. ch. 8, § 66 to 76. See also Casaregis 
Discurs. de Commer. 218, n. 2, where he refers to a Bull of Pope Pius V. in 
1570, in which mention is made of Bills of Exchange. Cambiorum usus quern 
necessitfts et publica utilitas induxit. — Baldasseroni (Pompeo.) I^eggi o Cos- 
tumi del Cambio. Pref. p. 13 (edit. 1784.) 
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principally contributed to the use and improvement thereof; 
and, indeed, that the terms of the instrument betray their true 
parentage. Paullatim ergo, et non semel simulque, ad earn, 
pet'fectionem, qmm hodie miramur, pervenit negotiatio cambm‘ 
Us, et quidem opera mercatorum Venetdrum et Langobardo- 
rum} 


1 Heinecc. Jur. Camb. cap. 1, § 6, 7, 5, 10 (edit. 1769) ; Merlin, Repdrt. 
Lettre et Billet de Change, § 2, p. 1^7 to 159 (edit. 1827.) See also Styp- 
mannus. Jus. Marit. ch. 8, § 1 to 8 ; Grotius, B. 2, ch. 12, § 3, n. 4. Merlin (Re- 
port. Lettre et Billet de Change, 2) gives a brief* sketch and review of' the 
various opinions and historical facts connected with the subject ; and he says, 
that it is certain, that Bills of Exchange were in use among the Genoese, and 
Florentines, and other Italians, at the commencement of the 13th century, and 
they carried on trade by means of them with France. There are abundance of 
writers, who have written on the subjeclftf Bills of Exchange since the begin- 
ning of the 1 7th century. Dupin, Bib. Chois, de Droit, Tom. 2, n. 221 2 to 2232, 
enumerates many of them, p. 436 to 439 (edit. 1832.) See also Weichsel, 
Handbuch des Wechselreehts, p. 34 (edit. 1284.) Mr. Chancellor Kent, in his 
learned Commentaries, has the following note, which 1 gladly transcribe. “ In 
1394, the city of Barcelona, by Ordinance, regulated the acceptance of Bills of 
Exchange •, and the use of them is said to have been introduced into western 
Europe by the Lombard merchants, in the 13th century. Bills of Exchange 
are mentioned in a passage of the Jurist Baldus, of the date of 1328. Hallam’s 
Introduction to the Literature of Europe, Vol. 1, p. 68. M. Bouoher received 
from M. Legou Deflaix, a native of India, a memoir, showing that Bills of Ex- 
change were known in India from the most high antiquity. But the Ordinance 
of Barcelona, is, perhaps, the earliest authentic document in the middle ages, of 
the establishment and general currency of Bills of Exchange. (Consulat de la 
Mer, par Boucher, Tom. 1, p. 614, 620.) The first bank of exchange and de- 
posit in Europe was established at Barcelona in 1401, and it was made to ac- 
commodate foreigners as well as citizens. 1 Prescott’s Ferdinand and Isabella, 
Int p. 112. M. Merlin says, that the edict of Louis XI. of 1462, is the earliest 
French edict on the subject ; and he attributes the invention of Bills of Ex- 
change to the Jews, when they^tired from France to Lombardy. The Italians 
and merchants of Amsterdam, first established the use qf them in France. Re- 
pertoire de Jurisprudence, tit. Lettre et Billet de Cha^e, sec. 2. In England, 
reference was made, in the statute of 5 Rich. II. ch. 2, to the drawing of foreign 
bills. This was in the^ year ^1381.” See Hallam’s Middle Ages, Vol. 4, Ft. 2, 
ch. 9, p. 255, and note, Am. edit, 1821. See also Gobbet on Pawns, p. 3, 12. 
See also Hallam, Introduct. to Literature of Europe, Vol. 1, ch. 1, § 55, note 
(a), p* 40, of Pans edition, where he states, on the authority of Beekman, that 
the earliest recorded Bills of Exchange are in a passage of the Jurist JBaldus, 
and bear date in 1328. Baldus (as cited in a Dissertation of Mr. Bergson in 
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§ 10. Ill FranoG. there' is an Or(}inaaoe of Louis XI. a» 
early as 1463^ r^hieh permits all persons* of whatsoever es- 
tate, nation, or eondiliioii.tfaey may be, to give, take, and remit 
their money by Bilk et Excbmge in the busiiiess of »nierchan- 
dise in whatever couatry it. may be, except the nation of 
England.^ And the suli^^ was regulated at large by the 
celebrated Ordinance of Louis ^ XIV. of 1673, which kis 
received a very full and able exposition from Jousse^ and 
continued to be the law of Fran^ until the recent introduction 
of the Code of Commerce.* . 

§ 11. Heineccius has also rwiarked, with great force and 
pertinency, that allhoilgh the laws of all nations upon Ae sub- 
ject of Bilk* of ^Exchange entirely agree in most tilings; yet, 
that there are certain princip^s common to all nations, which 
constitute the proper foundation, upon which ail the law of ex- 
change rests, as a part of the municipal jurisprudence of each 
nation. These principles, having their origin in the customs 
and practice of exchanges, are deemed so proper in themselves, 
that all the just conclusions deducible from them are deemed 
of universal obligation ; and in the absence of any statutable 
or positive regulations to govern the case, the general dedno 
tions of natural law, and the law of nations, as well as those 
of the Roman Law, are often resorted to in order to expound 
and enforce them.* 

§ 1@. But not to expend more time in investigations of this 
sort, let us now proceed to consider the general nature and 


the Revue Etrangere ^ Franc, by Fcelix, 1^8, p. 208 , 204 , 206 ,) gives the 
forms of Bills of ExcKage drawn in A. D. 1881 and 1885. Baldiis, Consil. 
edit Brlaoemis, Pars. 1, CoasiL 58 ; Id. Pars. 8, Coniil. fSS. Bee akd the 
ibrsM la Reaeoia De .Cambio, § 1, Quest 5, p. 110 to 927 ; Id. p. 506 to 514 ; 
Post, ^ 80, a« S. 

L IioevO, Xlspfit duCode de Comm. Tom. 1, Lit 1, tit 8,§ 1, p. 828; MeriSh, 
BRietde C^go, f p» 158, 102 (ed. IBSr.) 

* Ib^ ; Jbesse, p. uole (odit %802i) 

3 Heinecc. this. Camb. cap. 1, § 11 to 14 (edit 
B. OP EX. 2 
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character of a Bill of Exchange.^ In common speech, such 
a Bill is frequently called a Draft; but a Bill of Exchange 
is the more legal as well as more accurate mercantile expres- 
sion/^ The person who^ writes and signs the request or order, 
is called in law the Drawer, and he to whom it is written or 
addressed, is called the Drawee ; and if he accept to pay the 
Bill, he is then called the Acceptor.* The third perspn or 
negotiator, to whom it is made payable, is called the Payee.^ 
If k is made payable to him pr his order, and he then assigns 
it to another person by writing his name on the back thereof, 
in darso^ (which act is called an indorsement,) he is then called 
the Indorser, and so is every other person, who successively 
puts his name on the back thereof, — and the person to whom 
it is then assigned or delivered i^ called the.JLndorsee, or Hold- 
er.* If the Bill is payable to the Bearer generally, any per- 
son, who has it rightfully in possession from time to time, is 
called the Bearer or Holder, and of course is clothed with all 
the rights and authorities over it, which belong to the Payee 
or Indorsee of a Bill, payable to the Payee or his order.® 

§ 13. The general theory upon which Bills of Exchange 
rest, is, that the Drawer has funds in the hands of the Drawee ; 
although this is not essential to render a draft on another a 


1 See Holford w. Blatchford, 2 Sandford^ Ch. R. 149, 160. 

3 2 Black. Comm. 467. 

31d. ; Baylej on Bills, p. 2S , (5th edit.); Chitty on Bills, p. 2, 27, 28 (8th 
edit 188S) ; 1 Bell, Comm. B. 8, Ft 1, ch. 2, § 6, p. 886 (6th edit) ; Kyd on 
Bills, p. ^ (8d edit) 

4 Ih 2. 

^ 2 Black. Comm. 468 to 470. 

® Chitty on Bills, p. 2 (8th edit 1883). — ^In the French law, the Drawer is 
called Trahens or Tireur; the Payee is called Prmeur^ and sometimes Donneur 
de mleur^ or Jlemittens ; the Indorser is called VEndorseur ; the Indorsee or 
Koldar, Le PorUur, and sometimes Xs Presentans ; the Acceptor is called L*Ac- 
efipUurf but there does not seem to be any disdnetive appellation of the Drawer 
before Loerd, Esprit do Co^ de Comm. Tom, 1, Li?. 1, 8, § 1, 

p. 881^ ^Pomier de Change, n. t7, 18. . . 
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true Bill of Exchange ; ^ that he sells or assigns to the Payee, 
for a valuable consideration, sutdi part thereof as amounts to 
the sum payable by the Bill ; that when the Drawee accepts to 
pay the amount, it is an appropriation of the funds^ pro tanto, 
for the service and use of the l^ayee, or other peTson h<dding 
the Bill under him, so that the amount ceases henceforth to be 
the money of the drawer, and becomes that of the Payee or 
other holder, in the hands o£ the Acceptor.* Hence it is, that 
after such acceptance, the Acceptor is treated as the primary 
or principal debtor of the Payee or other holder, and that the 
Drawer, and other parties on the Bill, are held to be collater- 
ally liable only to the Holder upon the default of payment by 
the Acceptor. Ibr' point of fact, however, it often happens, 
that this natural character of the transaction, and relative posi- 
tion of the parties, become entirely changed. The Drawer 
often draws the bill for the mere private accommodation and 
use of the Payee, without receiving any value therefor ; the 
Drawee often accepts for the mere accommodation and use of 


1 Luff V, Pope, 5 Hill, 418; S. C. 7 Hill, 577. 

3 In discussing the doctrines relative to Bills of Exchange, 1 have examined 
many of the old continental writers upon the subject, such as Scaccia (De 
Comm. § 1, Quest. 2, p. 99, et seq.), Marquardus (De Jure Mar. Lib. 2, ch. 12, 
p. 818, et seq.), and Strykius, Disputatio de Camb. Liter. Dissert. 18, cap. 1, 
Tom. 7, p. 348 (edit. 1745.) But I cannot say that I have derived much in- 
struction from them, or that they throw much light on the subject. Jonsse, in 
his Commentary on the Ordinance of Louis XIY. of 1678, contains more in- 
formation. But Fothier is the first French writer, who seems to have treated 
the subject with scientific accuracy and fulness ; and the modern discussions of 
Locr4, Pardessus, and Delvincourt, and Merlin (in his Repertoire), ha'te afforded 
me many useful and important suggestions. ' The old English writers, such as 
Molloy, and Marius, and Beawes, have become almost obsolete. Even Cunning- 
ham and Kyd are now rarely referred to ; and Chitty and Bayley on Bills, are 
now the most full and instructive guides as to all the leading doctrines of English 
Law on the subject. In truth, the Law of Bills of Exchange, and Promissory 
Notes, and other negotiable paper, has mainly grown up since Lord Mansfield came 
upon the Bench ; and we owe more to his labors on this subject, than we prob- 
ably do to any other single judicial mind, although vast eontributipns have been 
made to the subject by the learned and able Judges who have succeeded him. 
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die Drawer or Payee, without having any funds of either in 
his hands ; and, on the other hand, the Drawer or the Payee 
often acts as a mere formal instrument, -solely for the benefit 
and accommodation of the Drawee or Acceptor. In all these 
cases, the bill is, in the language of the commercial world, an 
accommodation draft, or acceptance ; and yet, as between the 
parties and. a subsequent holder for value, the same general 
rights, duties, and obligations, exist, as if the transaction were 
in reality, what it purports i® theory to be.' Nay ; the rem- 
edy to be administered, as to the holders, usually remains in 
each ease the same, and is governed by the same considera- 
tions. Thus, for example, as the Acceptor is treated in each 
case as the primary .debtor, an action for money had and re- 
ceived will lie in favor of the Holder against him ; but it will 
not lie in his favor against the Drawer, or an Indorser, from 
whom he derives his title remotely and not directly, since they 
are deemed parties to a collateral engagement only. But this 
will be more fully seen hereafter. 

§ 14<. Bills of Exchange in most, if not in all, commercial 
countries, possess some peculiar«*edvantages and privileges over 
common contracts. Some of these privileges are connected 
with the peculiar and summary remedies given to enforce the 
rights growing out of them; such, for example, as exist in 
France and in Scotland.^ Others are of a nature giving them 
a peculiar sanctity and obligation, and freeing them from the 
equities and cross claims which may exist between the original 
parties. Tliese latter are allowed in o^dc^ to give them a 
ready circulation, and extensive credit ; and, indeed, they seem 
indispensable to protect third persons, who may become holders 


1 See Fillans v. Van^Mierop, d Burr. 166d, 1671, 1672. 

* See JotisAe, Comm, sur L'Crd. of 1673, tit a, art. 12, 18, p. 102 to 106 ; 
Code de Comm, art 164 to 168, art. 172; Pothier de Change, h. 124 to 127 ; 
1 Bell, Comm. B. 8 , ch. 2, § 4, p. 887, 898, 895 (5th edit 1826) ; Bell, Princ. of 
Law of Scotland; § 348; 844 ; lllwtr. of Law of Scotland, Vol. 1, § 848, 
844. 
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thereof, from injury and imposition. If, (for example,) the 
original parties to the instrument were at liberty to set up 
against a bond fide holder for a valuable consid^ation, without 
notice, any facts which might impeach its original validity, or 
might show, that it had subseqjieiitly become void, or that no 
consideration whatever passed between the original parties, or 
that the consideration had since utterly failed ; it is obvious, 
that the credit and confidence due to the instrument would be 
essentially impaired, and it could not be safely relied upon as a 
means of remittance of money from one •country to another, or 
even between different places in the same country. On the 
other hand, by shutting out all such defences against such 
a holder, the instrument has, for many practical purposes, be- 
come an equivalent to, and a representative of, money ; and it 
circulates through the commercial world, as an evidence of 
valuable property, of which any- person, lawfully in possession, 
may avail himself, to make purchases, to pay debts, and to 
pledge, as a security or indemnity for advances. 

§ 15. Hence, it has become a general rule of 'the commer- 
cial world, to hold Bills of Exchange ds in some sort sacred 
instruments in favor of bona fide holders for a valuable consid- 
eration without notice ; and if ever the maxim is to be applied 
to the concerns of trade and commerce,, eervanda est^ 

SimpUcitas juris gentium prcevaleat^ a case can scarcely be 
imagined in which its cogency and moral propriety can be 
applied with more beneficial results.^ 

§ 16. At the Common Law, although a Bill of Exchange 
is not a specialty, for no contract is by that law a specialty, 
unless it is matter of record, or under seal,® yet^ in many r^ 
spects, a Bill of Exchange enjoys as high an importance, and 
imports as absolute a verity. Thus, for exapipl^) an obligation 
under seal will bind the party executing it, although there be 


1 FSllans v* Van Mierop, 8 Buvr. B. 1871, 187$. 
s 2 Black. Comm. 465, 466 ; Id. 840 to 842. 
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iiQ consideration whatsoever stated upon the face of it; and 
none need be established in proof, because, from, the solemnity 
of the instrument, and its deliberate mode of execution, the law 
presumes, that it is founded upon an adequate consideration. 
And hence, it is often said, ^at a sealed obligation or cove- 
nant imports of itself a sufficient consideration to support an 
action thereon.^ Whereas, in parol contracts, (under which 
denomination all written, as well, as verbal, unsealed contracts 
fall,) not only must a sufficient consideration e^ist, and be 
averred ; but it must, also be proved, to entitle the party to 
recover. In this respect Bills of Exchange constitute an 
exception, and follow the nature of a specialty.^ They are 
* presumed to stand upon a valuable consideration, and prmid 
facie import it ; nor is it necessary to aver or to prove, what 
the particular consideration is, for which they are given ; ^ and 
although on their face they do not purport to be given for 
value received,” an action of debt, as well as an action of 
assumpsit, will lie thereon by the Payee against the Drawer,^ 
and by the Drawer against the Acceptor.® A fortiori^ the rule 
will apply, where they purport to be ‘‘ for value received ; ” 
and the consideration need not be more particularly stated; 


1 Chitty on Bills, p. 2, 10, 11 (8th edit. 1833) \ 2 Black. Comm. 445, 446 ; 
Sharington v. Strotten, Plowd. li. 308, 309 ; Turner v. Bincor, Hard. R. 200. 

3 Rann v, Hughes, 7 Term R. 350, note ; Sharington v, Strotten, Plowd. R. 
308, 809. 

3 [In some tribunals it is said that the burden of proving the consideration of 
a bill or note is on the Payee ; but that such burden is fulfilled and discharged 
by the production of the note itself ; liable to be controlled by evidence on the 
part of tbe maker of the absence of all consideration. See Delano v. Bartlett, 6 
Gash. 864. The difference between the rule thus expressed and that stated in 
the text, is not practically, perhaps, very important.] 

^ Bishop v. Young, 2 Bos. & Pull. 78, 83 ; Hard’s case, Salk. 23 ; Hodges v, 
Starvard, Skinn. R. 34P6. [But see Bristol v, Warner, 19 Conn. 7, where a dis> 
tinctkm is made in this respect between notes expressed to be for value re- 
ceived, and those not containing any such phrase. See however Kinsman v. 
BirdsaU, 2 £. D. Smith, 395, that there is no such distinction.] 

« Bayley ^on Bills, ch. 1, § 18, p, 40 (6th edit 1830) ,; Hatch v, T^ayes, 11 
Adolph. & Ellis, 702 ; Kyd on Bills, p. 47 (3d edit.) 
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althoagh it would be otherwfae in the case of other common 
contracts.^ So that they afibrd a firm security to the Holder, 
which although liable under certain circumstances to be im- 
peached, is, in the absence of all proofs to the contrary, treated 
as of absolute and conclusive obligation.^ 

§ 17. Another circumstance, in which a Bill of Exchange 
materially differs from ordinary contracts at the Common 
Law, is in its negotiable or assignable quality, when made 
payable to the order of a party^or to the Bearer. In general, 
by the strict rule of the old Common Law, a chose in action, 
that is to say, a right or credit not reduced into possession, 
(which a Bill of Exchange certainly is,) was not assignable at 
all ; and even now it is not assignable, so as to vest a legal 
title in the Assignee, and to entitle him to maintain a suit at 
law thereon in his own name;® At most, the assignment 
passes only the equitable title to the Assignee, which may be 
enforced by a Bill in Equity. But if a suit is brought at 
law after the assignment, it must be in the name of the As- 
signor, although the avails thereof may be for the benefit of 
the Assignee.^ But Bills of Exchange, made negotiable in 
their form and character, have been constantly held to be an 
exception to the rule, founded as well upon the custom of 


1 See Trier v. Bridgman, 2 East, R. 859 ; Blanckenhagen v. Blundell, 2 Barn. 
& Aid. 417 ; Carlos y. Fancourt, 5 Term R. 482. 

^ Chitty on Bills, p. 10, 11 (8th edit. 1838); 2 Black. Comm. 445, 446; 
1 Fonbl. Eq. B. 1, ch. 5, § 1, note (a) ; Kyd on Bills, p. 47 (3d edit.) 

3 Chitty on Bills, 6, 7 (Sth edit.) ; Lampet’s case, 10 Co. R. 48 a ; 1 Fonbl. 
Eq. B. 1, ch. 4, § 2, note (^) ; Co. Litt. 214 «, 232 5, and Butler's note; 2 
Black. Conun. 442, 468; Welch v, Mandeville, 1 Wheat. R. 283; •Worcester 
Bank v. Wells, 8 Met. R. 107 ; Greenieaf on Evid. § 173, note (2). In Stav- 
art V. Eastwood, 11 Mees. & Weis. R. 197, 201, Mr. Baron Parke said: “A Bill 
of Exchange is a peculiar chattel, and only passes by indorsement or by delivery 
of it, when it is payable to Bearer.” 

4 Com. Dig. Chancery, 2 H. ; 1 Fonbl. Eq. B. 1, ch. 4, § 2, note (^); 2 Story, 
Eq. Jurisp. § 1039, 1040 ; Butler's note to Co. Litt 282, 5 ; 2 Black. Comm. 442, 
468 ; Chitty on Bills, 6 to 9 (8th edit 1833) ; Bauerman v, Radenius, 7 Term 
R. 663 ; Master v. Miller, 4 Term R. 820, 342 ; Johnson v. Collhigs, 1 East, R. 
104. 
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merchants, as upon the necessitijli of commerce.^ Whenever, 
therefore, any negotiable bill is hiSddrsed by the Payee, and 
assigned or delivered (as the cise may require) to the As- 
signee or Holder, the latter may maintain a suit thereon in 
his own name against the antecedent parties, whose names 
are on the bill, to recover the amount, in case of any dishonor 
or non-payment, according to the exigency thereof. 

§ 18 . There can be no real question, that this negotiable 
quality of Bills of Exchange, r was adopted into the law of 
England, from the established practice and principles of the 
commercial nations of the Continent of Europe, which had 
been early incorporated into the usage and customs of mer- 
chants in England. Indeed, some writers have treated it to 
have prevailed in England time out of mind.^ 

§ 19* In the Civil Law, and in the jurisprudence of the 
modern commercial nations of Continental Europe, there does 
not seem to have been any foundation for such an objection to 
the assignment of debts ; for all debts were, from an early 
period, allowed to be assigned, if not formally, at least in legal 
effect ; and for the most part, if not in all cases, they may be 
sued for in the name of the Assignee.® The Code of Jus- 


1 2 Black. Comm. 468 ; Chitty on Bills, 9, 10 (8th edit. 1833) ; Holfonl v. 
Blatchford, 2 Sandford, Ch. R. 149, 150. 

9 Cunningham on Bills, § 8, p. 8, n. 2. 

3 Pothier has stated the old French Law upon this subject (which does not in 
substance probably differ from that of the other modern states of Continental 
Europe), in very explicit terms, in his Treatise on the Contract of Sale, of 
which an excellent translation has been made by L. S. Cushing, Esq. The 
doctrines (herein stated are in many respects so nearly coincident with those 
maintained by our Courts of Equity, that I have ventured to transcribe the fol- 
lowing passages from Mr. Cushing’s work. “A credit being a personal right of 
the creditor, a Hght inherent in his person, it cannot, considered only according 
to the subtlety of the law, be transferred to another person, nor consequently 
be sold. It may well pass to the heir of the creditor, because the heir is the 
successor of the person and of all the personal rights of the deceased. But, in 
strictness of law, it cannot pass to a third person ; for the debtor, being obliged 
towards a certain person, cannot, by a transfer of the credit, which is *hot an 
act of his, become obliged towards another. The jurisconsults have, never- 
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tiinan says : Nomirna autem '^nditio (distinguishing between 
the sale of a debt, and^t the delegation or substitution of 


thcless, invented a mode of transferring credits, without either the consent 
or the intervention of the debtor. As •the creditor may exercise against his 
debtor, by a mandatary, as well as by himself^ the action, which results from his 
credit ; when he wishes to transfer bis credit to a third person, he makes such 
person his mandatary, to exercise his right of action against the debtor ; and 
it is agreed between them, that the section shall be exercised by the mandatary, 
in the name indeed of the mandator, but at the risk and on the account of the 
mandatary, who shall retain for himself all that mj^y be exacted of the debtor 
in consequence of the mandate, without rendering any account thereof to the 
mandator. Such a mandatary is called, by the jurisconsults, Procurator in 
rem suam^ because he exercises the mandate, not on account of the mandator, 
but on his owm A mandate, made in this manner, is, as to its etFect, a real 
transfer, which the creditor makes of his credit ; and if he receives nothing 
from the mandatary, for his consent, that the latter shall retain to his own use 
what he may exact of the debtor, it is a donation ; if, for this authority, he 
receives a sum of money of the mandatary, it is a sale of the credit. From 
which, it is established in practice, that credits may be transferred, and may be 
given, sold, or disposed of by any other title ; and it is not even necessary that 
the act, which contains .the transfer, should ejcpress the mandate, in which, as 
has been explained, the transfer consists. The transfer of an annuity or other 
credit, before notice of it is given to the debtor, is what the sale of a corporeal 
thing is, befora the delivery ; in the same manner, that the seller of a corporeal 
thing, until a delivery, remains the possessor and proprietor of it, as has; been 
established in another place. So, until the assignee notifies the debtor of the 
assignment made to him, the assignor is not divested of the credit, which he as- 
signs. This is the provision of art. 108, of the Custom of Paris ; “ A simple 
transfer does not divest, and it is necessary to notify the party of the transfer, 
and to furnish him with a copy of it.” From which, it follows, first, that before 
notice, the debtor may legally pay to the assignor, his creditor ; and the assignee 
has no action, in such case, except against the assignor, namely, the action ex 
empto, ut prcBstet ipsi habere licere ; and, consequently, that he should remit to 
him the sum, which he is no longer able to exact of the debtor, who has legally 
paid the debt to the assignor ; second, that before notice, the crediV>r8 of the 
assignor may seize and arrest thfit which is due from the debtor, whose debt is 
assigned ; and they are preferred to the assignee, who has not, before such 
seizure and arrest, given notice of the assignment to him ; the assignee, in this 
case, is only entitled to his action against the assignoi^, namely, the action ex 
emptq^ in order, that the latter prceeUl ipsi habere licere ; and consequently, that 
he should report to him a removal of the seizures and arrests, or pay him the 
sum, which, by reason thereof, he is prevented frmn obtaining^ of the debtor. 
Third, .that if the assignor, after having transferred a credit to a first assignee, 
has the bad faith to mak^ a t^nsfer of it to a second, who is more diligent than 
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one Debtor for another for the same debt) et ignorante^ vel 
invito eo, adversus quem actionem ^andantur^ contrahi solet} 
And Heineccius, after remarking, that Bills of Exchange are 
for the most part drawn, payable to a person or his order, 
says, that although this form ^ be omitted, yet an indorsement 
thereof may have full efiect, if the laws of the particular 
country respecting exchange do not specially prohibit it ; be- 
cause an assignment thereof mayt.be made without the knowl- 
edge and against the will, of the Debtor ; and he refers to 
the passage in the Code in proof of it.^ But he adds (which 


the first, to give notice of his assignment to the debtor, the second assignee will 
he preferred to the first, saving to the first his recourse against the assignor. 
Though the assignee notifies the debtor of the assignment to him, the assignor, 
in strictness of law, remains the creditor, notwithstanding the transfer and 
notice ; and the credit continues to be in him. This results from the principles 
established in the preceding article ; but, quoad Juris effectus, the assignor is 
considered, by the notice of the transfer given to the debtor, to be devested of 
the credit, which he assigns; and is no longer regarded as the owner of it; 
the assignee is considered to be so ; and, therefore, the debtor cannot after- 
wards legally pay the assignor ; and the creditors of the assignor cannot 
from that time, seize and arrest the credit, because it is no longer considered 
to belong to their debtor. Nevertheless, as the assignee, even after notice 
of the transfer, is only the mandatary, though in rem suam, of the assig- 
nor, in whose person, the credit, in truth, resides ; the debtor may oppose 
to the assignee a compensation of what the assignor was indebted to him, be- 
fore the notice of the assignment; which, however, does not prevent him 
from opposing also a compensation of what the assignee himself owes him ; 
the assignee being himself, non quidem ex juris sublilitate, sed juris effectu^ 
creditor” Pothier on Sale, by Cushing, n. 650, n. 656 to 669. The modern 
French Law has gotten rid of the subtlety as to the suit being brought in 
the name of the assignor upon contracts generally ; for it may now (whatr 
ever might have been the case formerly) be brought in the name of the As- 
signee, directly against the Debtor. See Troplong des Privil. et Hypoth. Tom. 
1, n. 840 to 843; Code Civ. of France, art. 2112 ; Ib. 1689 to 1692; Troplong 
de la Vente, n. 879 to 882, n. 906, 918. 

t Cod. Lib. 8, tit. 42f, 1. 1 ; 1 Domat B. 4, tit. 4, § 8, 4. 

9 Heinecc. de Camb. cap. 2, § 8 ; Id. cap. 8, § 21 to 25. — Heineccius, in a 
note, says, that in Franconia and Leipsic, no assignment is of any validity, if the 
formulary of i|s being payable to order is omitted. The present law of France 
is the sam6,</io far as the general negotiability of Bills is concerned, and>to give 
them circulation, unaffected by any equities between the Payee and the Debtor, 
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is certainly not our law), that if the Bill be drawn payable to 
the order of Titius, it is not to be paid to Titius, but to bis 
indorsee. Tunc enim TiUo %olvi non potest^ sed ejm indos- 
mtario} The same general .doctrine as to the assignability 
of Bills of Exchange, payable to a party, but not to his order, 
is affirmed in the Ordinance of France of 1678 (art. 12), as 
soon as the transfer is made known to the Drawee or Debtor.^ 


as will be seen in the sequel. Pardessus, Droit Coum. Tom. 2, art. 839, p. 360 ; 
Delvincourt, Inst. D,roit Comm. Tom. 1, Liv. 1, tit. 7, Pt. 2, p. 114, 115. Del- 
vincourt says, that the right of a simple Bill (not payable to order) is trans- 
ferable only by an act of transfer made known to the Debtor. See also Merlin, 
Rupert. Lettre dt Billet de Change, § 4, 8, p. 196, 252 (edit. 1827.) 

1 Heinecc. de Camb. cap. 2, § 8. 

^ Joussc, .sur L’Ordin. 1673, art. 30, p. 123. The article, and Joussc’s com- 
mentary, are as follows : Art. 30, “ Les Billets^ de Change, payables h un parti- 
ciilier y nommd, ne seront rdputez appartenir h autre, encore qu’il y eust un 
transport signified, slls ne sont payables au porteur, ou k ordre. Les Billets de 
Change. La disposition contenue en cot article ne doit pas s’dtendre aux autres 
billets, parce que suivant le droit commun on peut disposer des billets ct pro- 
messes par obligation et transport, et que le transport signifie saisit celui au 
profit de qui il est fait, suivant la disposition de Tarticle 1 08 de la Coutume de 
Paris. La raison pour laquelle TOrdonnance d^roge ici au droit commun, k 
regard des billets de, change, payables k un particulier y nommd, et afin d’abolir 
Tusage des transports et significations cn cette matidre, qui est proprement de 
ndgoce, et oCi tout doit dtre sommaire. Ndanmoins en examinant plus parti- 
culidrement le sens de cet article, il parait, que Tesprit de I’Ordon. n'est pas 
d'abolir I’usage des transports des billets de change, qui ne sont point payables 
au porteur, ou k ordre ; car il scmble qu'on ne peut empecher un particulier 
propridtaire d*un billet de cette espdee de transfdrer la propridtd de ce billet k 
celui au profit de qui le transport aurait dtd consenti. En effet, si Ton fait 
attention, que Tesprit de POrdonnance est de conserver au ddbiteur, qui a con- 
senti des billets payables k un particulier, les mdmes exceptions contre les ces- 
sion naires de ces billets, que celles que le ddbiteur lui-mdme aurait pd opposer 
au crdancier, qui en dtait originairement propridtaire, sans distinguer, si la ces- 
sion ou transport a dtd signifiee ou non, il sera aisd de se convaincre, que TOr- 
don nance n’a jamais eu intention d’abolir Tusage des cessions ct transports en 
matidre de billets de change, qui ne sont point payables au porteur ou k ordre, 
mats qu’elle a seulement entendu marquer en cet article la diffdrence, qu’il y a 
entre les billets payables k un particulier y nommd, et les billets payables au 
porteur ou k ordre. Dans les billets payables au porteur ou k ordre, celui, qui 
en est le porteur, n*a pas k oraindre, que le ddbiteur puisse lui oppose^ aucune 
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Indeed, die like doctrine prevails now in France, not <Hily in 
cases of Bills of Exchange, but of contracts generally ; so 
that the Assignee may now sne therefor in his own name after 
the assignment, subject, however, to all the equities, subsisting 
between the parties before apd at the time, when the Debtor 
has notice of the assignment.^ 

§ 30. And here it may, in this connection, be again sug* 
gested (what, indeed, has been already alluded to), that the 
jurisprudence, which regulates Bills of Exchange, can hardly 
be deemed to consist of the mere municipal regulations of any 
one country. It may, with far more propriety, be deemed to 
be founded upon, and to embody, the usages of merchants in 
different commercial countries, and the general principles, ex 
cequo et bono, as to the rights, duties, and obligations, of the 
parties, deducible from those usages, and from the principles 
of natural law applicable thereto. Heineccius has truly observed 
upon this subject : “ Jus tllud cambiak pro habitu accipias, 
id est, pro ipsa jurisprudentia camMali, erit habitus pracUctis, 
leges et consuetudines cambiales, recte intelligendi, interpret 
tandit adplicandique controversiis ex litteris cambialibus ortis.” ® 


exception du chef de son cddant, le porteur, quel qu'il soit, en dtant le veritable 
propridtaire, ainsi que s’il avait dtd originairement consent! en sa faveur. Mais 
dans les billets payables h un particulier y nomm^, le cessionnaire ne pout jamais 
avoir plus de droit que ce particulier, et ne pent §viter par consequent que 
toutes les exceptions, qui auront pu Stre opposes k ce particulier, ou cedant, ne 
puissent lui §tre oppos^es k lai-m6me. C’est dans ce indme sens que les articles 
18 et 19 de ce titre distinguent au sujet du paiement d*ui9d Icttre adhirde, si 
cette lettre est payable k un particulier y nommd, ou m elle est payable au 
porteur ou k ordre : le paiement dans le premier cas pouvant dtre fait sans 
aucune precaution, en vertu d*une seconde lettre ; au lieu que dans le second 
cas le paiement ne pent 8tre fait que par Ordonnance du Juge, et en donnant 
caution.” 

1 Pardessus, Droit Comm. Tom. 2, art 813 ; Trophwig de Priv. et Hypoth. 
Tom. 1 ; Troplong de la Vente, n. 879 to 918 ; Code Civil of Franee, art. 
1689 to 1698 ; Id. art. 2112 ; Id. art 1^5 ; Locrd, Esprit do Code de Comm. 
Tom. 1, Liv. 1, tit 8, p. 842 ; Pothier de Vente, la. 851 to n. 660. 

2 Heinecb. De Camb. ch. l, §'12. 
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The subject, however, will properly come more fully under our 
review hereafter.^ 


1 Mr. Mittermaier, in the Revue Etrang. ct Fran 9 . by Foslix, for Sept. 1841, 
and Feb. 1842, has, in a learned dissertation, stated the progress and actual 
legislation respecting Bills of Exchange in the different countries of Europe. 
Tom. 7, p. 849, Tom. 8, 109. 
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CHAPTER II. 

DIFFEUKNT KINDS OF BILLS OF EXCHANGE. 

§ 21. Exchange has been divided into various sorts by for- 
eign jurists, as well as by the early writers upon the English law. 
Thus, for example, (as has been already stated,) there is what 
by the foreign jurists is called Cambium reale vel manuale., 
which is merely the exchange of one species of money for 
another species in the same place, which bears no resemblance 
to our modern Bills of Exchange ; and there is what is called 
Cambium locale., mercantile., trajectitium, which is properly 
what we call a Bill of Exchange.’ And, then, among our 
own writers Exchange has been divided into Cambio commune., 
Cambio real., Cambio sicco., and Cambio fictitio., the explana- 
tions of which are now of no practical importance.^ 

§ 22. But a division of very great practical importance is 
that of Bills into foreign Bills of Exchange, and into inland 
Bills of Exchange, as the rights of proceeding and remedies 
thereon are not exactly coincident, or uniformly governed by 
the same doctrines and regulations. A Bill of Exchange is 
properly denominated a foreign Bill (formerly called an out- 
land Bill)® when it is drawn in one state or country, upon a 
foreign state or country ; as, for example, when drawn by a 
person in America, upon a person resident in England, and 


1 Heinecc. De Camb. cap. 1, § 6, 6 ; Pothier de Change, n. 1, 2. 

2 Beiiwes, Lex Merc, by Chitty, Vol. 1, p. 560 (edit. 1813) ; Molloy, Vol. 2, 
B. 2, ch. 10, § 4 ; Cunningham on Bills, § 2, p. 6, 7 ; Marius on Bills, p. 1,3, 
4. — The definitions or explanations of these various kinds of Exchange are 
given very* much at large by all these writers. 

3 Marius on Bills, p. 2. 
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payable by the latter, — or vice versa. And it is properly 
denominated an inland Bill (which is equivalent to the expres- 
sion, that it is a domestic or intra- territorial Bill) when both 
the Drawer and Drawee reside in the same state or country.' 
But what properly constitutes, pi the sense of the law, a for- 
eig^n state or country, has been a matter of some doubt and 
judicial discussion. Thus, afte^ the union of England and 
Scotland, and subsequently,,after the union of Great Britain 
and Ireland, it became a question, whether Scotland and Ire- 
land were to be deemed foreign couiKries within the sense 
of the rule, as to Bills drawn there upon England, or vice 
versa. It has been adjudged, that they are to be deemed for- 
eign Bills."* Before the union of England and Scotland, it is 
very certain, that the two kingdoms were deemed foreign to 
each other, although they were, at the time, under the domin- 
ion of th(» same sovereign ; and the union of the two kingdoms 
into one, still left each of them for some purposes separate and 
distinct, as, for example, as to its local laws and jurisprudence ; 
and it has not been supposed to have merged the sovereignty 
of the one entirely in the other. The same considerations are 
in some measure still applicable to Ireland since the union of 
the latter with England and Scotland. It still retains its own 
local laws and jurisprudence, and for some purposes is treated 
as a separate government under the same common sovereignty. 
It was with much significance said by Lord Tenterden, in a 
case, where the question was directly before the Court ; It 
is, indeed, admitted, that Irish and Scotch Bills, drawn upon 
England, were foreign, before the respective unions between 


* 2 Black. Comm. 467 ; Chitty on Bills, p. 12 (8th edjt. 1833) ; Kyd on Bills, 
p. 10, 11 (3d edit); Bayley on Bills, <ch. 1, § 8, p. 26 (5th edit. 1830); Cun- 
ningham on Bills, ch. I, § 4, n. 1, p. 15 ; Rothschild v. Currie, I Adolph. & £11., 
(N. S.) R. 43. 

^ See King v. Walker, 1 Wm. Black. R. 286 ; Mahoney v. Ashlin, 2 Barn. 
& Adolph. 478; Bayley on Bills, ch. 1, § 8, p. 26 (5th edit 1830) ; Qhitty on 
Bills, p. 12 (edit 1833) ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 419 (6th edit.) 
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the countries ; and it does not follow, because Ireland and 
Scotland were united into one kingdom with this, that the 
Bills drawn there, which before were foreign, became inland 
Bills.” ^ Indeed, looking to the true nature and objects of the 
rule, it would seem to be reasonable to hold, that every Bill 
should be treated as a foreign Bill, which is drawn in one 
country upon another county, not governed by the same 
homogeneous laws ; since in its origin and character it is sub- 
ject to local regulations, local interpretations, find local obliga- 
tions and restrictions, «varying from those, where it is drawn ; 
and it may thus become affected by all the other considera- 
tions, arising from the application of the Lex loci contractus. 
It may be truly said, in a just and liberal sense, that a Bill 
of Exchange is foreign, wdiich is not governed throughout 
by our own municipal jurisprudence, as an inland Bill exclu- 
sively is. 

§ 23. Be this as it may, it is now well established, altliough 
formerly a subject of some conflict of juridical opinion, that a 
Bill of Exchange, drawn in one State of the United States of 
America upon a person, resident in another State, is a foreign 
Bill.^ And this doctrine is founded upon clear and determi- 
nate principles ; for not only has each State a separate and 
distinct municipal jurisprudence, founded upon its customary 
or common law, or statutable enactments ; but each State is 
absolutely sovereign in its political organization and govern- 
ment and dominion, saving and excepting only so far, as there 


1 Mahoney v. Ashlin, 2 Barn. & Adolph. R. 478, 482. 

2 Miller Hackley, 5 John. R. 375 ; Duncan v. Course, 1 So. Car. R. 100; 
Lonsdale v. Brown, 4 Wash. Circ. R. 86 ; Id. 148 ; The Phoenix Bank i\ Hus- 
sey, 12 Pick. R. 483 ; ^tate Bank v, Hayes, 3 Ind. 400 ; Buckner v. Finley, 2 
Peters, R. 586 ; Wells w. Whitehead, 15 Wend. R. 527 ; Halliday v. McDou- 
gal, 20 Wend. R. 264, 272; Warren v, Coombs, 2 Appleton, R. 139; Ticonic 
Bank v. Stackpolc, 41 Maine R. 302; Strawbridge v. Robinson, 5 Gilm. (III.) 
R. 470. But see Robbins v. Pinckard, 5 Smedes & Marshall, R. 51 ; Grafton 
Bank u. Moore, 14 N. H. 142 ; Aborn v. Bosworth, 1 Rhode Island R. 401. 
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is a limited supreme sovereignty conferred upon the national 
government by the Constitution of the United States.^ 

§ 24*. But questions may still arise upon the circumstances 
of particular cases, involving considerations of a nice and pe- 
culiar character, whether a Bill is to be treated UvS a foreign 
Bill of Exchange, or not. Thus, for example, suppose a Bill, 
purporting upon its face to be drawn in Paris, by a person 
resident there, ifpon another person resident in London, and 
yet, in point of fact, both the parties were then resident in Lon- 
don, and the Bill was drawn there for tRe very purpose of giv- 
ing it the appearance of a foreign transaction, and to disguise 
its domestic origin ; the question might then arise, whether, 
upon proof of the* facts, it should be treated as a foreign Bill 
or not. The rule upon this subject would seem to he, that as 
to third persons, who take the Bill without notice of its do- 
mestic origin, it ought to be deemed a foreign Bill, but as be- 
tween the original parties, and others claiming under them with 
full notice, it ought to be deemed a domestic or inland Bill.^ 
But if really drawn in a foreign country, although not drawn 
at the very place, where it bears date, as, for example, if really 
drawn in another place in France, and yet dated at Paris, there 
would not seem to be any just objection to considering it a for- 
eign Bill.^ 

§ 25. Other cases may easily be suggested, which may 
give rise to discussions of a similar nature. Thus, suppose 
a merchant, resident in Ireland, should there bond Jidp, and 
without any intention of fraud, draw a Bill on the proper Irish 
stamps, as required by law, on a person resident in Londoi^ 
and should sign and indorse the same, leaving blanks for the 


1 Miller V. Hackley, 5 John. R. 375; Duncan v. Course, 1 So. Car. R. 100 ; 
Lonsdale v. Brown, 4 Wash. Ciix;. R. 86 ; Id, 148 ; The Pheenix Bank v. Hus- 
sey, 1 2 Pick. R. 483 ; Buckner v. Finley, 2 Peters, R. 586 ; Wells v. White- 
head, 16 Wend. R. 527 ; Halliday v. McDougal, 20 Wend. R. 264, 272. 

See Strawbridge v. Robinson, 5 Gilui. (III.) R. 470. • 

^ Hire v. Moreau, 2 Carr. & Payne, R. 376 ; S. C. 4 Bing. R. 37. 

3 * 



30 


BILLS OF EXCHANGE. 


[CH. 11. 


date, the sum, and the time when payable, or even leaving a 
blank for the name of the Drawee in London, and then should 
remit the same to his correspondent in London, to have all the 
blanks filled up, and they should be accordingly filled up by 
him, and passed to a bond jSde holder ; the question would 
arise, whether the Bill ought to be deemed an English or 
inland Bill, or an Irish or foreign Bill. And, upon principle, 
there would seem to be no doubt, that when* so filled up, ac- 
cording to the intent of the original Drawer, it ought to be 
deemed an Irish or fofeign Bill ; for from the moment it is so 
filled up, the instrument becomes, by relation, the Bill of the 
Drawer in Ireland, as much as if it had been, in all its par- 
ticulars, drawn and filled up with his own hand.^ The same 
rule would apply to the case, where a like Bill was first filled 
up in England, and then remitted to Ireland, ami there signed 
by the Drawer ; for it would be, to all intents and purposes, a 
Bill drawn in Ireland on England.^ Nay, in the first case, if 
the Drawer, after signing and indorsing the Bill, should die 
before the blanks were filled up, and then they were filled up, 
a bona fide holder might recover the amount from the personal 
representatives of the Drawer, since, by relation, it would be 
deemed to be a Bill, signed and indorsed by him in his life- 
time.^ 

§ 26 . The forms of foreign Bills of Exchange, as well as 
of inland Bills of Exchange, have varied at different periods. 


I Snaith r. Mingay, 1 Maulc & Selw. 87 ; liiissell v. Langstaffe, Doug. R. 513 ; 
Collis V. Emmett, 1 H. Black. 313'*, Mitchell v. Culver, 7 Cowen, R. 336 ; Violett 
V. Pattoil, 5 Cranch, 142; Bayley on Bills, ch. 3, § 3, 4, p. 82 (5th edit. 1830) ; 
Story on Conflict of Laws, § 289; 1 Bell 'Comm. B. 3, ch. 2, § 4, p. 390 (5th 
edit.) 

3 Snaith v. Mingay, ^1 Maule & Selw. 87, per Le Blanc, J. ; Russell v. Lang- 
stafle, Doug. R. 513; Collis u. Emmett, 1 H. Bl. 313; Boelun v, Campbell, 
Gow, R. 56; Bayley on Bills, ch. 3, § 8, p. 166, 167 (6th edft. 1830) ; Violett 

Patton, 5 Cranch, 142. 

3 Snaith u. Mingay, 1 Maule & Selw. 87, per Bayley, J. ; Perry v. Cram- 
mond, 1 Wash. Cir. R. 100; Usher v. Dauncey, 4 Camp. R. 97 ; Bayley on Bills, 
ch. 5, § 3, p. 168 (5th edit. 1880.) 



DIFFERENT KINDS. 


81 


CH. II.] 

and are even at the present time different in different countries.^ 
Foreign Bills in England are most commonly drawn upon 
some place upon the Continent of Europe; and in America, 
most commonly upon some place in England or France. One 
of the common forms of a Bill, of Exchange drawn in Eng- 
land upon France, would at the present time be substantially as 
follows: ‘‘ London, January 1, 184;^. Exchange for 10,000 
Livres Tournoises (or for 10,000 Francs). At fifteen days 
after sight (or at fifteen days after date, or at one usance, or 
two usances, &c. as the case may be) pny this my first Bill of 
Exchange (second and third of the same tenor and date not 

paid) to Messrs. or order (or to the order of Messrs. 

) ten thousand Livres Tournoises (or ten thousand 

Francs, as the case may be) value received of them, and place 
the same to my account, as per advice from James Jones.’’ 
Addressed to Mr. Henry Kendrick, Banker, in Paris.^ 


1 In the early forms of Bills of Exchange, many of which are given by Scac- 
cia, (Soaccia, De Camb. § 1, Quest. 5, p. 110 to 127 ; Id. p. 508 to 514, edit. 
1664, Genev®,) there was often an invocation of the Deity. Heinc(;c. De Jur. 
Camb. cap. 4, § 2, 15. Scaccia gives one form in these words : “ AI nome <le 
Dio, Amen, a di 1. di Febraro. 1381. — Pagate per qu»sta litera ad usanza a 
voi mcdesimo libo 43 de grossi, sono per cambio de Ducati 410, c’ho ricevuto da 

Seio Sempronio — a Titio.” Scaccia, De Comm. § 1, Quest. 5, p. 118. 

See also Id. p. 508, 509 (edit, 1664.) This is apparently in the same form cited 
by Baldus, ante, § 9, note (1.) 

2 Kyd on Bills, p. 14 (3d edit.) ; Chitty on Bills, p. 166 (8th edit. London.) — 
Scaccia (Scaccia, De Camb. § 1, Quest 5, p. 110 to 127; Id. p. 508 to 514, 
edit. 1664) has given many of the forms of Bills of Exchange, used in different 
countries, at a very early day. Many forms are given in Savary, Le Parfait 
Nc^gociant, Tom. 1, Pt. 8, Liv. 1, ch. 4, p. 812 to 816. Mr. Thomson, in his 
work on Bills of Exchange, gives the forms at present used in Edinburgh. See 
Thomson on Bills of Exchange, (2d edit. 1836,) Appx. 785 to 790. Marius 
(on Bills, p. 7 to 9) has given various foi^ns of the Bills drawn upon different 
countries in his own day. Beawes, Lex Merc, by Chifty (edit. 1813, p. 611 to 
613), has also ^ven various forms. Mr. Kyd (on Bills, p. 13 to 17) has given 
the following forms of Bills, drawn in different countries, as modern forms. 

London, Jan. 18th, 1782. Exchange for £50 sterl. At sight (of this my 
only Bill of Exchange*) pay to Mr. John Rogers, or order, Fifty JPounds ster- 
* This is not always inserted. 
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§ 27 . The common form of an inland Bill, drawn in Eng- 
land, would be as follows: ‘‘<£100. London, January 1, 


ling, value received of him, and place the same to account, as per advice (or 
without further advice) from Samuel Skinner. To Mr. James Jenkins, Mer- 
chant, in Bristol.” * 

London, the 18th of January, 1782. Exchange for 10,000 Liv. Tournoises. 
At fifteen days after date (or at one, two, &c. usances) pay this my first Bill of 
Exchange, (second and third of the same t^.nor and date not paid,) to Messrs. 
John Rogers & Co. or order. Ten Thousand Livres Tournoises, value received of 
them, and place the same to account, per advi(;c from Thomas Bencraft. To 
Mr. Henry Kendrick, Banker, in Paris.” 

“ Londop, Jan. 18th, 1782. Exchange for 10,000 Liv. Tournoises. At fifteen 
days after date (or at one, two, &c. usances) pay this my second Bill of Ex- 
change, (the first and third of the same tenor and date not paid,) to Messrs. 
John Rogers & Co. or order, Ten Thousand Livres Tournoises value received 
of them, and place the same to account, as per advice from Thomas Bencraft. 
To Mr. Henry Kendrick, Banker, in Paris.” 

“London, Jan. 18th, 1782. Exchange for 10,000 Liv. Tournoises. At fif- 
teen days after date (or at one, two, &c. usances) pay this my third Bill of Ex- 
change, (the first and second of the same tenor and date not paid,) to Messrs. 
John Rogers & Co. or order, Ten Thousand Livres Tournoises, value received 
of them, and place the same to account, as per advice from Thomas Bencraft. 
To Mr. Henry Kendrick, Banker, in Paris.” 

“ London, January 18th, 1782. Exchange for D. 1000. At usance pay this 
my first of Exchange to Mr. Ignatio Testori, (or to the procuration of Mr. 
Ignatio Testori,) One Thousand Ducats Banco, value received of Mr. Gregory 
Laman, and place it to account, as per advice from Nicholas Reubens. To 
Mr. James Robottom, Merchant, in Venice.” 

“London, January 18, 1782. Exchange for 1600 peroo R*s. At thirty 
days* sight, (or usance, &c.) pay this my first of Exchange, (second and third 
as above,) to Bainuel Fairfax, Esq. or order, One Thousand Six Hundred Mill- 
reas, value received of ditto, and place it to account, as per advice from Jere- 
miah Tomlinson. To Messrs. Brown & Black, Merchants, at Lisbon.” 

“ London, Jan. 18th, 1782. Exchange for £273 158. sterl. at 85 Sh. 7 G. 
per £. sterl At two uso’s and a half, pay this my first of Exchange, (second, 
&c.) to Mr, Joseph Jacobs, or order, Two Hundred and Seventy-three Pounds 
Fifteen Shillings sterl. at thirty-five shillings and seven groots per pound ster- 
ling, value received of Mr. James Merryman, and place it to account, as per 
advice from John Johnson. To Mr. David Hill, Merchant, at Amsterdam.** 

“London, 22d September, 1789. For £200 sterl. at 35 Sh. Flemish. Two 
months after date of this my first of Exchange, (second, 8ec.) |Say to D. E. or 
order, at his own house. Two Hundred Pounds sterl. at thirty-five shillings 
Flemish per pound sterling, value received of him, and pass the same to ac- 
count, as per advice from Yours, &c. A. B; To Mr. Peter Par, Merchant, at 
Amsterdam.” 
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184*2, One month after sight, (or after date or at sight, or on 
demand, or ten days after sight, or after date,) pay to Mr. 

, or order (or to the order of Mr. ) one hundred 

pounds, for value received. Samuel Skinner. To Mr. , 

Merchant, at Bristol.” ^ 

§ 28. The common form of a foreign Bill of Exchange, 
drawn in America upon England, would, at the present time, 
be substantially as follows : Exchange for <£1000 sterling. 
Boston, 1 January, 1842.* At^sixty days after sight, pay to 
A. B. or order (or to the order of A. H.), for value received, 
this my first of Exchange, (second and third of the same tenor 
and date not paid), one thousand pounds sterling, and charge 
the same to my account, with or without further advice. 
(Signed.) C. D. Addressed to Messrs. Baring, Brothers, 
& Co., London.” 

§ 29. The common form of an inland Bill in America 
would be substantially as follows: “Exchange for $1000. 
Salem, 1 January, 1842. Pay to A. B. or order (or to the 
order of A. B.), ten days after date (or after sight, or at sight, 
as the case may be,) one thousand dollars, for value received, 
and charge the same to account of C, D. (Signed by him.) 
Addressed to E. F., Boston, Merchant.” 

§ SO. Before proceeding to consider more particularly the 
nature of Bills of Exchange, and what things are, and what 
things are not essential to their character and validity, it may 
be proper to say a few words as to what constitutes, in the sense 
of the commercial world, the par of Exchange, and what the 
rate of Exchange. By the par of Exchange (par pro pari) is 


« See in Merlin, Repertoire, Lettre et Billet de Change, § 2, art. 3, p. 183, 184 
(edit. 1827,) the. forms of a modern French Bill of Exchange. 8avary (Le 
Parfait N^ocia||t, Tom. 1, p. 220, 221,) has also given many forms in use in 
France. 

^ Chitty on Bills, p. 166, 167 (Sth edit London) ; Kyd on Bills (3d edit) 
p. 13 ; Beawea, Lex Merc, by Chitty, p. 611 (edit 1818) ; Com.^ Dig. Mer- 
chant, F. 5. 
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meant, the precise equality or equivalency of any given sum or 
quantity of money in tlie coin of one country, and the like sum 
or quantity of money in the coin of any other foreign country, 
into which it is to be exchanged, supposing the nioney of each 
country to be of the precise, weight and purity fixed by the 
mint standard of the respective countries.^ In order to arrive 
at this, it is necessary to make assays of the comparative purity 
of foreign coins, and to ascertain ftheir intrinsic values, as com- 
pared with the coin of the other country, into which they are to 
be exchanged. Thus^for example, if any two countries should 
happen to have a currency composed of gold coin of the same 
general denomination and weight, as, for instance, a guinea, a 
doubloon, or a Louis dor, of the same weight, it would still be 
necessary to ascertain, what is the intrinsic value or fineness of 
each as compared with the other, or, in other words, how much 
of pure gold each contained, and how much alloy ; and, if one 
contained one tenth less of pure gold than the other, then its in- 
trinsic value would or might be one tenth less ; and the par of 
Exchange, being measured by the intrinsic value, would of 
course vary in the same proportion. Hence, the guinea, the 


^ Cunningham on Bills, p. 417, 418 (6th edit.); Beawes, Lex Merc, by 
Chitty, \ol. 1 (edit. 1813,) p. 562 ; Molloy, B. 2, ch. 10, § 8 ; Marius on Bills, 
p. 4, 6, 6. — Mr. McCulloch says : “ The par of the currency of any two coun- 
tries means, among merchants, the equivalency of a certain amount of the cur- 
rency of the one in the currency of the other, supposing the currencies of both 
to bo of the precise weight and purity fixed by their respective mints.*" McCul- 
loch's Dictionary of ('onimercc, article. Exchange. I have preferred the ex- 
pression of the same notion in coin, as the word “ currency** is sometimes apt 
to mislehd. Marius says : “ Pair (as the French call it) is to equalize, match, 
or make even, the money of Exchange from one place with that of another 
place, when 1 take up so much money for Exchange in one place to pay the 
just value thereof in ^other kind of money in another place, without having * 
respect to the current of Exchange for the same, but only ta what the moneys 
are worth.” Marius on Bills, 4. Beawes (Lex. Merc, by Chitty, Vol. 1, p. 562, 
edit. 1813) says : ** By the par of real moneys is to be understood the equality 
of the intrinsic value of the real species of any country with those of another ; 
and by that of Exchanges, the proportion that the imaginary moneys of any 
country bear to those of another.” 
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doubloon, or the Louis d or, of the one country, would, in that 
country, be worth one tenth more or one tenth less than that 
of the other. So, for example, if the gold coin of each country 
were exchangeable into silver dollars Df equal weight, fineness, 
and purity in each country, if the gold coin of the one country, 
were worth, in that country, ten of such dollars, the other 
would be worth nine only of such dollars in the same country. 
The par of the inferior coin, would, therefore, in that country, 
be only nine dollars, although jn the country where it Was 
coined, it might nominally pass for ten dollars. And the same 
principle will apply to any denomination of currency in one 
country, which does not represent any specific coin (such as a 
pound sterling) ; for still it is compared by the same medium 
of gold of a certain purity and fineness in that country, and 
thus its relative value or par is ascertained in another.^ Thus, 
for example, according to the mint regulations of England and 
France, a pound sterling in English currency is equal to twen- 
ty-five francs and twenty centimes of French currency ; and 


^ Molloy (De Jure Merit. B. 2, ch. 10, § 8, p. 81) says : “ The just and true 
Exchange for moneys, that is at this day used in England (by Bills), is par pro 
pari, according to value for value ; so as the English Exchange being grounded 
on the weight and fineness of our own moneys, and the weight and fineness of 
the moneys of each other country, according to their several standards propor- 
tionable in their valuation, which, being truly and justly made, ascertains and 
reduces the price of Exchange to a sum certain for the Exchange of moneys to 
any nation or country whatsoever ; as, for instance, if one receives £ 100 in Lon- 
don to pay £ 100 in Exeter ; this by the par. But if a merchant receives £100 
in London to pay £100 lil Paris, there the party is to examine and compare the 
English weight with the weight of France, the fineness of the English sterling 
standard with the fineness of the French standard. If that at Paris and that at 
London differ not in proportion, then the Exchange may run at one price, tak- 
ing the denomination according to the valuation of the moneys of each country. 
But if they differ, the price accordingly rises or falls. ' And the same is easily 
known, by knowing and examining the real fineness pf a French 5s. pieep and 
an English 5s. piece, and the difference, which is to be allowed for the want of 
fineness or weight, which is the Exchange ; and so proportionably for any sums 
of moneys of any other country, the which is called par, or giving value for 
value.” 
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this is accordingly said to be the par of Exchange between 
London and Paris.^ And the Exchange between the two coun- 
tries is said to^ be at par, when bills are negotiated upon this 
footing ; that is, for example, when a Bill for £100 sterling, 
drawn in London, is worth francs in Paris, a^d con- 

versely, and no rnore.^ Hence, when one pound sterling in 
London will buy a Bill on Paris for more than twenty-five 
francs, twenty centimes, the Exclyinge is said to be in favor of 
London and against Paris ; a^id, on the other hand, when one 
pound sterling, in London, will not buy a Bill on Paris for 
twenty-five francs, twenty centimes, the Exchange is said to 
be against London and in favor of Parish In America a pound 
sterling in London is generally more valuable than the 

par of Exchange ; and hence is usually said, that the Exchange 
is in favor of London ; and it varies considerably at difierent 
times. 

§81. By the rate or course of Exchange between two 
countries, is meant, the actual price at which a Bill, drawn in 
one country upon another country, can be bought or obtained in 
the former country at any given time. This rate or course of 
Exchange is affected or made to differ from par by two classes 
of circumstances ; first, by any discrepancy between the actual 


1 McCulloch’s Diet, of Comm. art. Exchange, p. 659, 660 (edit. 1835.) 

2 Ibid. — The Congress of the United States have, at different times, regulated 
the value of foreign coins, so far as to provide at what rate they shall be deemed 
a tender. The par of a pound sterling of England is, for ail purposes, except 
the collection of duties, fixed at $4.44 ; and for the collection of duties on goods 
imported, it was formerly fixed at $4.80. See Act of 1 799, ch. 128, § 61 ; Act 
of 14th July, 1832, ch. 225, § 16. But now it is by the Act of 27th of July, 1842, 
ch. 66, fixed at $4.84, in all payments by and to the treasury of the United 
States, and in appraising merchandise imported, where the value is by the in- 
voice in pounds sterling. In Cunningham on Bills, p. 418 (6th edit.) will be 
seen the table of the assays, weights, and most of the foreign silver and gold 
coiiis, made by Sir Isaac Newton at the mint of England, by order of the Privy 
Council, in 1717, with notes and explanations, and calculations of the real or 
intrinsic Par of Exchange, as it stood in 1719, and 1740. See also McCulloch’s 
Dictionary pf Commerce, art. Exchange, p. 565, 566 (edit. 1835.) 

3 Ibid. 
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weight or fineness of the coins, or of the bnllion, for which 
the substitutes, used in their place, will exchange, and their 
weight or fineness, as fixed by the mint regulations ; and^ 
seconifly, by any sudden increase or diminution of the Bills, 
drawn ||n one country upon another.^ The former necessarily 
arises from the difference of the intrinsic value of the coins or 
currency of different countries. The latter is materially af- 
fected by the course of trade between the two countries, and 
the varying demand for remittances to the one from the other 
at different periods. In many cases both circumstances have 
a combined operation. In other cases the first is unfelt, but 
the second becomes a ihost material and important ingredient 
in commercial operations. Thus, for example, in America, 
although the coin of the national mint is exactly of the same 
intrinsic value throughout the Union, yet the rate of Exchange 
is constantly fluctuating. A Bill drawn in Boston, for $1000, 
upon New Orleans, will sometimes be worth in Boston one 
per cent, more than par, and ^ at anothe/ time one per 
cent. less than par, simply in consequence of the course of 
trade, and there being a scarcity or abundance of such Bills 
in the market, that is, of funds at New Orleans, which are 
available by the owners thereof at Boston, for such purpoi^es.*"* 
On the other hand, the currency of different States, known 
under the same denomination, may be of different intrinsic 
values, and yet the real par be the same. Thus, in Massachu- 
setts, a silver dollar, at its par value, is equal to six shillings of 
Massachusetts currency, each of which shillings is equal to 
sixteen cents and two thirds ; and in New York, a silver jdollar,. 
at its par value, is equal to eight shillings of New York cud* 
rency, each shifting being of the value of twelve and a half 
cents only. , The par value of six sbiiliggs^in Massaohusetts 
currency is then equal to eight shillkigs in New Yoi'k 

1 McOullocVs Dicdoii^rjr of Comm^ibe,’ art. Exchange, p. 559; 
R<$pertoire, art. Lettre et Billet de Chang^, f 1, p. 155 to 157 (edit. 4S9T.) 

a Ibid. 


• B. OP EX. 
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currency ; and yet the par value of a dollar is the same in 
each State. But the rate of Exchange between Boston and 
New York might be a quarter or half per cent, different from 
the par, by the scarcity or abundance of funds in either place 
at a particular period, occasigned by the fluctuations §f busi- 
ness, and the necessities of trade.^ 


1 McCulloch, in his Dictionary of Comfnerce, art. Exchange, has discussed 
this subject at some length. As theesubject is not always familiar to students, 
or even to practical lawyer^ the following extract from his work is subjoined. 
“ It is but seldom, that the coins of any country correspond exactly with their 
mint standard ; and when they diverge from it, an allowance, corresponding to 
the difference between the actual value of the coins and their mint value, must 
be made in determining the real par. Thus, if while the coins of Great Britain 
correspond with the mint standard in weight and purity, those of France were 
either 10 per cent, worse or debased below the standard of her mint, the Ex- 
change, it is obvious, would be at real par when it was nominally 10 per cent, 
against Baris, or when a Bill payable in London for £100 was worth at Paris 
2772 fr. instead of 2520 fr. In estimating the real course of Exchange be- 
tween any two or more places, it is always ne'cessary to attend carefully to this 
circumstance; that is, to examine, whether their currencies be all of the 
standard weight and purity ; and if hot, how much they ditler from it. When 
the coins circulating in a country arc either so worn or rubbed, as to have sunk 
considerably below their mint standard, or when paper money is depreciated 
from excess or want of credit, the Exchange is at real par only, when it is 
against such country to the extent to which its coins are worn or its paper de- 
preciated. When this circumstance is taken into account, it will be found, that 
the Exchange during the latter years of the war, though apparently very much 
against this country, was really in our favor. The depression was nominal 
only ; being occasioned by the great depreciation of the paper currency, in 
which Bills were paid. Variations in the actual course of Exchange, or in the 
price of Bills, arising from circumstances aifecting the currency of either of 
two countries trading together, are nominal only ; such as are real grow out of 
circumstances affecting their %'ade. When two couhtries trade together, and 
each buys of the other commodities of precisely the same value, their debts and 
credits will be equal, and, of course, the real Exchange will be at par. The 
Bills drawn by the one will be exactly equivalent to those drawn by the other, 
and their respective claims will be adjusted without requiring the transfer of 
bullion or any other valuable produce. But it very rarely happens that the 
debts reciprocally due by any two countries are equal. There is almost always 
a balance owing on the one side or the other ; and this balance must affect the 
Exchange. If the debts due by London to Paris exceeded those due by Paris to 
I^ondon, th^ competition in the London market for Bills on Paris would, because 
of the comparatively great amount of payments our merchants had to make in 
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Paris, be greater than the competition in Paris for Bills on London ; and con- 
sequently, the real Exchange would be in favor of Paris and against London. 
The cost of conveying bullion from one country to another forms the limit within 
which the rise and fall of the real Exchange between them must be confined. 
If 1 per cent, sufficed to cover the expense and risk attending the transmission 
of money from London to Paris, it would be indifferent to a London merchant, 
whether He paid 1 per cent, premium ftr a Bill of Exchange on Paris, or re- 
mitted money direct to that city. If the premium were less than 1 per cent, it 
would clearly be his interest to make his payments by Bills in preference to re- 
mittances ; and that it could not exceed 1 per cent, is obvious ; for every one 
would prefer remitting money to buying a Bill at a greater premium than 
sufficed to cover the expense of a money remittance. If, owing to the breaking 
out of hostilitie.s between the two countries, or to ^ny other' cause, the cost of 
remitting money from London to Paris were increased, the fluctuations of the 
real Exchange between them might also be increased. For the limits within 
which such ffmduations may range, correspond in all cases with the cost of 
making remittances in cash. Fluctuations in the nominal Exchange, that is, in 
the value of the currencies of countries trading together, have no effect on 
foreign trade. When the currency is depreciated, the premium, which the ex- 
porter of commodities derives from the sale of the Bill drawn on his corres^ 
pondent abroad, is only equivalent to the increase in the price of the goods 
exported, occasioned by this depreciation. But when the premium on a foreign 
Bill is a consequence, not of a tall in the value of money, but of a deficiency 
in the supply of Bills, there is no rise of prices ; and in these circumstances the 
unfavorable Exchange operates as a stimulus to exportation. As soon as the 
real Exchange diverges from par, the mere inspection of a price-current is no 
longer sufficient to regulate the operations of the merchant. If it be unfavoi*- 
able, the premium, which the exporter will receive on tlie sale of his Bill, must 
be included in the estimate of the profit he is likely to derive from the trans- 
action. The greater that premium the less will be the difference of prices 
necessary to induce him to export. And hence an unfavorable real Exchange 
has an effect exactly the same with what would be produced by granting a 
bounty on exportation equal to the premium on foreign Bills. But, for the 
same reason that an unfavorable real Exchange increases exportation, it pro- 
portionally diminishes importation. When the Exchange is really unfavorable, 
the price of commodities imported from abroad giust be so much lower than 
their price at home, as not merely to afford, exclusive of expenses, the ordinary 
profit of stock on their sale, but also to compensate for the premium, wliich the 
importer must, pay for a foreign Bill, if he remit one to his correspondent, or for 
the discount, added to the invoice price, if his correspondent draw upon him. 
A less quantity of foreign goods will, therefore, suit our market, when the real 
Exchange is unfavorable ; and fewer payments having to be made abroad, the 
competition for foreign Bills will be diminished, and the real Exchange rendered 
proportionally favorable. In the same way, it is easy to see, that a favorable 
real Exchange must operate as a duty on exportation, and as a bounty on im- 
portation. It is thus, that fluctuations in the real Exchange have, a necessary 
tendency to correct themselves. They can never, for any considerable period, 
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exceed the expense of transmitting bullion from tl^ debtor to the creditor 
country. But the Exchange cannot continue either permanently favorable or 
unfavorable to this extent. When favorable, it corrects itself by restricting ex- 
portation and facilitating importation ; and when unfavorable, it produces the 
same effect by giving an unusual stimulus to exportation, and by throwing 
obstacles in the way of importation. The true par fdrms the centre of these 
oscillations ; and although the thousand circumstances which are daily and hourly 
affecting the state of debt and credit, prevent the ordinary course of Exchange 
from being almost ever precisely at par, its fluctuations, whether on the one side 
or the other, are confined within iiertain limits, and have a constant tendency to 
disappear. — Merlin says : “ Le change une fixation de la valeur actuelle et 
momentanee des monnaies des divers pays ; il faut done qu’un ndgociant dtudie 
les variations de ce^e valeu]|;, afin de ne payer ni d’etre pay4 h son ddsavantage ; 
il faut aussi qu’il connaisse le pair du change de chaque place, e’est-k-dire, le prix 
moyen qui ne cause ni profit ni perte ; e’est par la science exacte des variations 
du change, qu’il dispose ses operations de fa^on k tourner le cours actuel k son 
avantage. On entend par cours actuel, le prix auquel sont les Lettres de change 
pour fairo des remises d’une place k une autre. Le pair du change est fonde 
sur une proportion arithmdti(|ue du titre, du poids et de la valeur numeraire 
des espkees r^elles d’or et d’argent re<^ues et donndes en paiement ; on en a 
partout des tables exactes, qu’on peut consulter au besoin. Mats le cours du 
change s’dloigne sans cesse do ce pair rdel dans toutes les places, suivant les cir- 
constances on la situation momentande de leur commerce respectif, et se sont 
ces circonstances qui ^tablissent le cours actuel. Kemontons au principe. 
L’argent, comme m^tal, a une valeur, ainsi que toutes les autres marchandises ; 
I’aigent, comme monnaie, a une valeur que le prince pout fixer dans quelques 
rapports, et qu’il ne saurait fixer dans d’autres.” Merlin, Rdpert. art. Lettre et 
Billet de Change, § 1, p. 153 (edit. 1827.) 
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CHAPTER III. 

REQUISITES OF BILLS OF EXCHANGE. 

§ 8 ^, Having thus stated, is a brief manner, the nature, 
origin, form, and variations in the par or rate of foreign Bills 
of Exchange, let us now proceed to the consideration of the 
more immediate objects of our inquiries, namely, what, at the 
Common Law, are the general qualities which belong to Bills 
of Exchange, and constitute their essence, as a medium of 
commerce, and a circulating security ; so that, in fact, although 
they are not, strictly speaking, money, they perform, for the 
most part, the functions thereof. And the requisites, by our 
law, may be stated under the following heads. (1.) The form. 
(2.) The date. (3.) The place where made. (4.) The sum 
of money to be paid. (5.) The mode of payment. (6.) The 
place of payment. (7.) The time of payment. (8.) The 
names and description of the parties to the instrument, whether 
as Drawer, or Payee, or Drawee. (9.) The negotiability of 
the instrument. (10.) The statement of the value received. 
(11.) The statement of advice, and other miscellaneous sug- 
gestions as to the form ; and (12.) The capacity of the par- 
ties to draw, receive, negotiate, and accept Bills. 

§ 88 , First, then, as to the form of a Bill of Exchange. 
It must always be in writing;^ and it should be signed by 


I Chitty on Bills, ch. 5, § l,p. 146 to 150, 153 (8th ed. 1833.) — The French 
law requires the Bill to be in writing, as indeed the very name (Lettre) imports, 
and also under the signature of the Drawer. Pardessus, Droit Comm. Tom. 
2, art. 330; Code de Comm. art. 110; Jousse, sur L’Ord. 1673, tit 5, p. 58, 
59, 67 ; Pothier de Change, n. 30; Russian Code of 1833 ; 1 Louit^. Law Joui^ 
nal for 1842, p. 6.4. But although a Bill of Exchange must, in all cases, be in 

4 * 
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the Drawer, or, by some person duly authorized, in his name 
and on his behalf. The common form has been already given ; 
but it is not essential, that the very language of that formulary 
should be used. On the contrary, the form and the language 
may be greatly varied, and ojften is varied iu the practice of 
different nations. It will be sufficient in our law, that the 
contract be in writing, and have all the other substantial re- 
quisites to constitute a Bill, however inaccurately and inarti- 
ficially it may in other respects be expressed ; or, in other 
words, it will be sufficient, if it be in writing, and contain an 
order or direction by one person to another person, absolutely, 
to pay money to a third person, and cannot be complied with 
or performed without the payment of money [Thus, an in- 
strument in this form, — ‘‘Two months after date I promise 

writing, it does not, by our law at least, seem indispensable, that the writing 
should be written in ink. It may be in pejicil. Geary v. Physic, 5 Barn. & 
Cressw, 234 ; Bayley on Bills, ch. 1, § 4, p. 10 (6th ed.) ; Cliitty on Bills, ch. 6, 
p. 146 (8th edit. 1838) ; Id. p. 185, 186 ; Brown v. Butchers' & Drovers' Bank, 
6 Hill, (N. y.) R. 448. By the law of Scotland, a Bill of Exchange must be 
subscribed by the party or his authorized agent. The initials of the name of 
the Drawer, subscribed to the Bill, will not be sufficient to give it the character 
of a Bill. 1 Bell, Comm. B. 3, ch. 2, p. 390 (5th edit.) 

I Bayley on Bills, ch. 1, § 2, p. 4, 5 (5th edit. 1830) ; Chitty on Bills, ch. 6, 
§ 1, p. 146 to 150; Id. 175 (8th edit.) ; Edis v. Bury, 6 Barn. & Cressw. 438 ; 
Shuttle worth v. Stephens, 1 Camp. R. 407 ; 1 Bell, Comm. B. 3, ch. 2, § 4, 
p. 388 (6th edit.); 3 Kent, Comm. Lect. 44, p. 75, 76 (4th edit.); Miller r. 
Thomson, 3 Mann. & Grang. 576. — Mr. Chitty (ch. 5, p. 146, 147, 8th edit. 
1883) states the general doctrine in this manner. “ A Bill of Exchange being 
an * open letter of request by one person to another to pay money,' it follows 
that it must be in writing, or whilst legible it may be in pencil, an<Pthe whole 
of the contract must be so expressed ; and accoi’ding to the law of Great Britain 
and of ‘other countries, no part of such contract can be established or supplied 
by oral testimony. It should seem, however, that the whole of the contract 
need not be in the body of the same instrument, and that a contemporaneous 
memorandum or indo^rsement on the Bill, or even on a separate detached paper, 
may be resorted to, either by the holder, to supply or explmn, or by the de- 
fendant, to show, that the instrument was qualified, or payable on a contingency, 
or renewable, though evidence of a parol similar stipulation would be clearly 
inadmissible ; and where the Bill wi^ the indorsements cannot all be written 
on the same paper, effect is given to indorsements on an annexed paper, called 
* un alonge.'” 
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to pay A. B. or order £99. H. Oliver,” addressed at the bot- 
tom to J. E. Oliver and accepted by him may be declared on 
against the drawer in a suit by the payee as a Bill of Ex- 
change.^] So, if a person should order another person to 
deliver a particular sum of money to A. B., or to be account- 
able or responsible for a particular sum of money to A. B., 
it would constitute a Bill of Exchange.* [So, a direction iii 
a Bill to credit the payee with so much cash on account of the 
drawer is a proper Bill of Ejichange ; the word “ credit in 
cash,” being equivalent to pay over sp much to the payee.® 
So, an order, drawn on a third person, at the foot of an ac- 
count for services done, expressing a sum certain as due, by 
the debtor, on such account, and requesting such third person 
to pay the account, and charge it to the debtor, is a Bill of 
Exchange.^ An order thus : W. and B. pay to B. on the 
18th day of July, 1853, dr order,” is a good Bill of Exchange.®] 
So, if the language be, 4hat the Drawer requests another to 
pay to A. B.* a particular sum, unless, indeed, the language 
necessarily or naturally imports a request, as a favor, and not 
as a matter of right ; for, in the latter case, it would not be a 
good Bill.® But the language of instruments of this sort is 


1 Lloyd V. Oliver, 12 Eng. Law & Eq. R. 424. 

2 Morris v, Lee, 2 Ld. Raym. 1896, 1397 ; S. C. 1 Str, R. 629 ; 8 Mod. 862. 

3 Ellison V, Collingridge, 9 Mann. Grang. & Scott, 570. 

* Eloyt V, Lynch, 2 Sandford, Superior Ct (N. Y.) R. 828. 

3 Morrison v. Bailey, 5 Ohio St. R. 1 3. 

3 Ruff V, Webb, 1 Esp. R. 129 ; Little u. Slackford, 1 Mood. & Malk. 171. — 
Perhaps it will not be found easy to reconcile all the cases on .this subject with 
each other. In Ruff v. Webb, 1 Esp. R. 129, the paper was ; ^*Mr. Jjilelson will . 
much oblige Mr. Webb, by paying I. Ruff or order. Twenty Guineas on his 
account.” Lord Kenyon held it to be a Bill of Exchar\ge. But in Little v, 
Slackford (1 Mood. & Malk. 171), the words were; *^Mr. Little, please to let 
the bearer have £7, and place it to my account, aAd you will oblige your 
humble servant. J. Slackford.” Lord Tenterden held it not to be a Bill of 
Exchange. Now, certainly, language of mere civility cannot, of itself, change 
the nature of the instrument ; and in order to displace the construction, 
that the instrument is a Bill, it would seem to be proper to require, that the 
language necessarily imported to ask a favor, and not to be woi^s of civility. 
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not to be too nicely scanned ; nor is it, because it has the po- 
liteness now generally introduced into commercial contracts 
and transactions, to be presumed to ask a favor, and not 
demand a right. Heineccius has well remarked upon the 
propriety of this consideration. Sequitur mandatum solvendi^ 
quod modo imperative exprimitur^ modo verbis precativis. Res 
eodem redit^ quamvis discrimen aliquod in his formulis re- 
perisse \esf\. Eo enim vivimus scecuh^ quo cultiores gentium 
mores hquutiones imperativas^ respuunt^ adeo^ ut et mandata 
verbis precaUvis condpi soleant} The true rule would seem, 
therefore, to be, to hold the mere drawing of a Bill to be the 
demand of a right, and not the asking of a favor, in all cases, 
where the language is susceptible of two interpretations ; and 
to deem it a favor only, when the language used repels, in an 


Suppose a man were to draw on his banker, who had mon6y of the Drawer in 
his hands, an instrument in these words: Pie A to pay A. B., or, Please to pay 
the bearer, 100 dollars, would it not be a good Bill or Draft V In France the 
Bills are said usually to express, “ II vous plaira payer,” and it has always been 
supposed to be a proper formula. Chitty on Bills, p. 150, note (/), (8th edit. 
1833) ; Diet, du Natoriat. art. Lettre de Change, Tom. 4, p. 592, 593 (edit. 1832). 
Beawes, in his Lex Mercatoria, (PI. 3, edit, by Chitty, 1813, Vol. 1, p. 563,) 
states, among the re(iuisites of a Bill, “ that the payment thereof be ordered 
and commanded.” Chitty considers it sufficient, if it be requested. Chitty on 
Bills, p. 150, 151, 175 (8th edit.. 1833.) See Marius on Bills, 9. In Pothier's 

time, the common form seems to have been, Vous paierez 4 Monsieur la 

somme, &c. Pothier de Change, n. 31. Heineccius has well remarked upon 
this subject, that the courtesy of modem times often conveys an order in words 
of request. Se(|uitur mandatum solvendi, quod modo imperative exprimitur, 
(der Herr zahle auf diesen meinen Wechsel-Brief,) modo verbis precativis (der 
Herr beliebe zu bezahlen ^uf diesen meinen Wechsel-Brief). Kes eodem redit, 
quamvis |liserimen aliquod in his formulis reperisse sibi videantur Vogtius de 
Canib.^. 195, et Stryck. in Diss. de Cambial. Litterar. Acceptat cap. 4, § 5. 
£o enim vivimus sasfiulo, quo cultiores gentium mores loquutiones imperativas 
respuunt, adeo. ut et mandata verbis precativis concipi soleant.” Heinecc. De 
Jur, Camb. cap. 4, § 7.-^ Might not the doctrine maintained by the Court in 
Edis V. Bury, 6 Barn. 8e Cressw. 483, be well applied in cases of this nature, 
thah if the language of an instrument be ambiguous, it may be treated as a 
Bill, by the Holder at his election ? See also Shultleworth s. Stephens, 1 
407 ; Chitty on Bills, oh. 6, p.l50 to 152 (Sth edit. 1838.) 

1 Heineco. De Camb. cap. 4, § 7. See note 2, supra, the whole passage. 
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unequivocal manner, the notion, that it is claimed as a right. 
So, if the word prefixed to the name of the Drawee be aU 
instead of to^ the Holder may, at his election; treat it as a 
Bill of Exchange,^ or as a promissory note ; for it is sus- 
ceptible of either interpretation. 

§ 34. But, although Bills of Exchange must be in writing, 
and contain a mandate or order to pay ; yet it does not seem 
indispensable, that the whole of the contract should be written 
on one and the same paper, or^ on one and the same side of 
the same paper. It may be written in part on one paper, and 
in part on another separate and detached paper, if the memo- 
randum on each be contemporaneous, and both be designed to 
constitute but one entire contract.^ Nay, a contemporaneous 
indorsement on the same paper may constitute a part of the 
entire contract, and qualify, restrain, or enlarge the same.® 
Rut whether, in any particular case, the memorandum shall be 
construed a part of the Bill or not, and what shall be its true 
effect, is a matter which must depend upon all the facts and 
circumstances of each particular case.* 

§ 35. Bills of Exchange may also vary as to their form, in 
respect to the number of parties thereto. In the ordinary 
form of Bills, there are usually three parties, the Drawer, the 
Payee, and the Drawee.® But a Bill is sometimes drawn pay- 
able to the order of the Drawer, and then it may embrace two 


i Shuttleworth v. Stephens, 1 Gamp. K. 407 ; Allan v. Mawson, 4 Camp. R. 
116; Rex v. Hunter, Russ. & Ryan, Cr. Gas. 511 ; Chitty on Bills, p. 28, 29, 
149 to 151 (8th edit. 1888.) , 

9 Chitty on Bills, p. 146, 147 (8th edit.) ; Id. p. 160, 161 (8th edit. 1888) ; 
Bayley on Bills, ch. 1, § 14, p. 85, 86 (5th edit 1886) ; see Hill v, Halford, 2 
Bos. & Pull. 418 ; Exon o. Russell, 4 M. & Selw. 506 ; Williams u. Waring, 10 
Barn. & Gressw. 2 ; Leeds r. Lancashire, 2 Gamp. R. 2!b5. 

3 Ibid ; Jones r. Fales, 4 Mass. 245. 

4 Splitgerber u. Kohn, 1 Stark. R. 125 ; Stone v» Metcalfe, 4 Camp. R. 217 ; 
Heywood r. Perrin, 10 Pick. R. 228. 

5 Marius on Bills, 2, 8 ; Chitty on Bhl8,p. 27 to 29 (8th edit 1888) ; Beawes 
Lex Merc, by Chitty, Vol. 1, p. 562 (edit 1818) ; Com. Dig. Merchant, F. 4. 
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parties only, himself and the Drawee.' But, in such a case, if 
the Drawer indorses it, the indorsee becomes in effect the 
Payee, in lieu of the Draweit Nay, the Drawer may at once 
become Drawer, Payee, and Drawee ; as, for example, if he 
should draw a Bill on hiinself^ payable to his own order, at a 
particular place, naming no Drawee, and then*should indorse it 
over, the Indorsee might sue him as Acceptor of the Bill, or 
as maker of a promissory note, at his election.^ Or, if, in the 
like case, no person were iiam^d as Drawee, and yet it were ac- 
cepted by a person asJDrawee, at the place stated, [it has been 
said,^ ] he would be answerable as Acceptor ; for, it being di- 
rected to a particular place, which could only mean to a person 


1 Cunningham on Bills, cH. 1, § 1, n. 13, p. 18 ; Bailer v. Crips, 6 Mod. R. 
29, 30 ; Chitty on Bills, p, 27, 28 (8th edit. 1833) ; see Heinecc. de Jur. Camb. 
cap. 2, § 2, 3 ; Man^uard, de Jure Merc. Lib. 2, ch. 12, u. 57 ; Pothier de Change, 
n. 10, 19, 20; Com. Dig. Merchant, P. 4 ; Wildes v. Savage, 1 Story, Rep. 22 ; 
3 Kent, Comm. Lect. 44, p. 74 (4th edit.) 

2 Shuttle worth u. Stephens, 1 Camp. R. 407 ; Allan v. Mawson, 4 Camp. R. 
115; Harvey v. Kay, 9 Barn. v. Cressw. R. 864, per Bayley, J. ; Edis v. Bury, 
6 Barn. & Cressw. 433 ; Ex Parte Parr, 18 Ves. 69 ; Starkie v, Cheepeman, 
Garth. R. 509; Dehers v. Harriot, 1 Shower, R. 163; Robinson v. Bland, 2 
Burr. R. 1077 ; Joselyn u. Laserre, Fortesc. R. 282; S. C. 10 Mod. R. 294, 316; 
Roach V, Ostler, 1 Mann. & R. 120; Rex v. Hunter, Russ. & Ryan, Cr. Cas. 
611 ; Kaskaskia Bridge Co. v. Shannon, 1 Gilman, Illinois, R. 15 ; Post, §59 ; 
Bayley on Bills (6th edit.) ch. 1, § 2, p. 8, 9 (edit. 1830) ; see ^^rdessus, Froit 
Comm. Tom. 1, § 335; Chitty on Bills, p. 28, 29, 149 to 151 (8th edit. 1833); 
Marius on Bills, 3 ; Heinecc. de Jur. Camb. cap. 2, § 2, 3. See Miller v. 
Thomson, 3 Mann. & Grang. 576, where Ld. Ch. Just. Tindal said; “ There is 
an absence of the circumstance of there being two distinct parties, as drawer and 
drawee, which is essential to the constitution of a Bill of Exchange.’’ In that 
case the instrument was in the form of a Bill of Exchange, drawn upon a Joint 
Stock Ranking Company in London, by the manager of one of its Branch 
Banks, at Dorking, and “ for the Directors,” payable six months after date, 
without acceptance, to the order of J. C. Francis (who was one of the Directors) 
for £l00. The Plaintiff sued as indorsee of the instrument, and declared upon 
it as a promissory note* An objection was taken, that the instrument was a Bill 
of Exchange, and not a promissory note ; but die Court overruled the objection. 
Why might it not also have been declared on as a Bill of Ebtchange, since it was 
payable to the order of another person, ^nd was indorsed by him ? Why was not 
the indorser a new drawer of the Bill ? 

3 But see post, § 58. 
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who resided there, the party, by accepting it, acknowledged, 
that he was the person to whom it was directed.^ But a Bill, 
drawn by the Drawer upon a third person, requesting the lat- 
ter to pay to his own order a particular sum for value received, 
would not be entitled to be deepied a Bill of Exchange : for 
every Bill of Exchange presupposes a duty of the Drawee to 
pay the money to some other person than himself.* We shall 
hereafter see, that a person, not originally a party to the Bill, 
may become liable as an Acceptor, BU'pra protest^ upon the de- 
fault of acceptance by the Drawee, and «thus the Bill may in- 
clude the rights and liabilities of four distinct pjirties.* 

§ 36. fn the French Law, as in ours, ordinarily, there 
are three parties to a Bill, the Drawer, the Payee, and the 
Drawee ; ^ but the Bill will be good, if nt be drawn payable to 
the order of the Drawer ; but then it will not acquire, in the 
French Law, the veritable character of a Bill, in such a case, 
until it is indorsed and passed to some other person, who be- 
comes the Holder thereof.® But, on the other hand, the 
Drawer cannot, as he may under our law, be at on(;e the 
Drawer and the Drawee ; for, in such a case, it will not 
constitute a Bill of Exchange, in the just sense of the term, 
altliough it may be obligatory between the parties as a simple 
cori0act, or^ promissory note.® The Drawee and the Payee 
may also be one and the same person ; as, if the Drawer 
draws a Bill on the Drawee, in this form : Pay to yourself, 
such a sum, value received of such a one." 


A Gray v, Milner, 8 Taunt. R. 739. But see Davis v, Clarke, 6 Adolph. & 
Ellis, N. S. 16 ; S. C. 1 Carrington & Kirwan, 177. 
s Regina v, Bartlett, 2 Mood. & Rob. 362. 

3 Chitty on Bills, p. 30 ; Id. 374 (8th edit. 1833.) 

4 Pothier de Change, n. 17, 18, 30. 

5 Locrd, Esprit du Code de Comm. Liv. 1, tit. 8, art. 110, Tom. 1, p. 342 
(edit. 1829) ; Code of Commerce, art. 110 ; see Pothier de Change, n. 17 to 20. 

0 Pardessus, Droit Comm. Tom. 1, n. 335, 389; Id. n. 464, 477 to 469 ; Poth* 
ier de Change, n. 10, 20. 

7 Pothier de Change, n. 19. 
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§ 37. Secondly, in respect to the date of a Bill of Ex- 
change. In general, it may be stated, that there should be a 
date affixed to every Bill of Exchange. But it is not in all 
cases indispensable ; ' although in Foreign Bills, probably, the 
date is rarely if ever omitted^ In all cases of Bills, drawn 
payable at so many days after date, it would seem to be almost 
indispensable, that the date should appear upon the face of the 
instrument, for otherwise it cannot be known to the Drawee at 
what period it is payable ; nor can the Holder know at what 
time it should be presented for payment, nor when it is to be 
deemed overdue; all which circumstances may most materi- 
ally affect his rights.^ But when Bills are drawn payable at 
sight, or on demand, or at so many days after sight, it does 
not Sjpem indispensable that the date should appear on the face 
of the instrument, especially if it be an inland Bill ; for such a 
Bill may be valid without a date ; and if it should become 
necessary to be inquired into, it may be ascertained by evi- 
dence, and the date will be computed from the day it was 


1 See Beawes, Lex Merc, by Chitty, Vol. 1, p. 568, pi. 3 (edit. 1813) ; Marius 
on Bills, p. 14, 19 ; Bayley on Bills, ch. 1, § 7, p. 25 ; Id. ch. 7, § 1, p. 237 ; Id. 
ch. 9, p. 422, 427 ; 1 Bell, Comm. B. 3, ch. 2, p. 388, 889 (5th edit. ; 
Chitty on Bills, ch. 6, p. 1G8 (8th edit, 1833.) 

2 1 Bell, Comm. B, 3, ch. 2, p. 889 (5th edit.); Chitty on Bills, ch. 5, p. 168 
to 170 (8th edit. 1833.) — In De la Courtier v. Bellamy (2 Shower, R. 422,) 
the action was on a Foreign Bill of Exchange, payable at double usance from 
the date thereof ; and the declaration alleged, that the party drew the Bill on 
such a day, and that the Bill was accepted by the Defendant. An exception 
was taken, (probably after verdict, or judgment upon nil dicit,) that the date of 
the Bill was not set forth. But the Court held it well enough, and that they 
would intend, that it was dated, when drawn. The like decision was made in 
Hague V. French, in Error (8 Bos. & Pull. 173, 174), where the original judg- 
ment was upon nil dicit ; and upon error brought, it was insisted, that the date 
of the Bill was not stated in the declaration. But the Court said, that they 
would intend, that the date of the Bill was the day of drawing stated in the dec- 
laration. The same point was decided in Giles c. Bourne ( 6 M. & Selw. B. 
73), upon demurrer to the declaration. Neither of the cases show, what would 
have been the result, either as to the Drawer or Acceptor, if at the trial, it had 
appeared, that there was no date on the Bill. 
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actually made or issued.^ It is obvious, however, that every 
such omission must be attended with some practical incon- 
veniences ; and, therefore, it seldom occurs, except from pure 
mistake. Whether the Drawee might not reasonably refuse 
to pay the Bill, unless dated, is question involving considera- 
tions of some nicety, as in many cases it might expose him, in 
point of remedy and evidence, to serious embarrassments. 

§ 88. By the old French law, the date does not seem to 
have been positively required to be placed on the Bill ; * but 
tlie modern Code of Commerce expressly requires the Bill to 
be dated.® And by the date, we are to understand the day, 
the monthj^and the year.^ A compliance with this requisite 
seems inciispensable, under the modern Code, to give it the 
character of a Bill of Ex^change, although it will not other,wise 
deprive it of being, as between the original parties, considered 
as a valid simple contract, or promise.® The law of Naples 
is in precise coincidence with that of France.® 

§ 39. Ueineccius also holds, that the date is indispensable. 


1 Chitty on Bills, p. 168, 169, 681 (8th edit. 1833); Bayley on Bills, ch. 1, 
§ 7, p, 25 (6th edit. 1830) ; Id. ch. 7, § 1, p. 247; Id. ch. 9, p. 379, 383. —In 
England, by statute, Bills of a certain amount are required to bear date before 
or aM/he time of drawing thereof. See Stat. 17 Geo. 3, ch. 30 ; 27 Geo. 3, ch. 
16 ; ^5 Geo. 3, ch. 184, § 18; 7 Geo. 4, ch. 6, § 9 ; Chitty on Bills, p. 168, 169 
(8th edit.); Bayley on Bills, ch. 1, § 5, p. 12 to 14 ; Id. J 7, p. 26 (6th edit. 
1830.) 

8 Pothier says, (speaking of the old law, before the modern Code of Com- 
merce.) the want of a date, or an error in the date of the Bill, cannot be ob- 
jected on the part of th^ Drawer or Acceptor, any more than the omission of 
the place, where it was drawn. Pdlhier de Change, n. 26. 

8 Code do Comm. art. 110, 188 ; Pardessus Droit Comm. Tom. 1, Art. 331, 
333, 457, 458 ; Delvincourt, Inst. Droit Comm. tit. 7, ch. 1, p, 7.5 ; Merlin, 
R<Spert. Lettre et Billet de Change, § l,ti. 2, p. 161, 162 (edit. 1827); Jousse 
sur L’Ord. 1673, tit. 5, p. 68, 67 ; Loerd, Esprit de Oonyn. Liv. l,tit. 8, § l,p. 
332 (edit. 1829) ; Pothier de Change, n. 36. 

4 Ibid. 

5 Ibid ; Pardessus, Droit Comm. Tom. 1, art 381, 833, 464, 477, 478 ; Chitty 
on Bills, 147, U8 (8th edit. 1833.) 

® Codice por lo Regno delle due Sicilie, De Comm. Tit. 7, cap. 1, § 109 ; Id. 
cap. 2, § 187. 
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His language is, and it certainly has no small force in a 
practical view of the subject ; Sequitur diei^ menm^ et anni 
mentio^ quce necessaria omnino videtur ; (1.) quia plerceque 
kge» camhiales tempus expnmijuhmt^ veluU PrussiccB^ Brun* 
suicenses^ et Austriacce ; (2.) quia scepe dies solutionis a die 
seriptarum litterarum computandus est^ ah eoque currere in- 
cipit^ e. qr. vier Wochen d dato beliehe der Herr zu hezahlen ; 
(8.) quia de prcBscriptione dehiti camhialis judicari non potest 
sine die et consuls. In aliis ecripturis omissum diem et con- 
sulem regulariter nonmtiare contractum notum est,^ 

§ 40. Thirdly, as to the place where a Bill of Exchange 
is drawn, and on which it is drawn. In or/ler to^scertain 
whether a Bill be a Foreign Bill, or an Inland Bill,^^e rights, 
duties, and obligations of which are not exactly concident,) it 
selerns highly proper, that the place where it is drawn, or made 
and is to be paid, should, in all cases, be stated upon the face 
of it. But, in general, it does not seem indispensable, that 
the placa, where drawn, should be seated on the face of the 
Bill, at least not in respect to Inland Bills, and between the 
original parties,^ whatever may be the difficulties as to Foreign 
Bills, or as between the original parties and third persons. 

§ 41 . Ill this respect, our law seems far less peremptory 
and strict, than the modern French law ; for, by the latter, it 
seems indispensable to the essence of a Bill of Exchange, that 
it should contain the place where drawn, and also the place 
upon which it is drawn ; for the very definition of a Bill, in 
that law, is, that it is drawn from one ^lace upon another 
place ; * ^and hence all the writers are agreed, that the place is 
aa indispensable requisite to be stated on the face of the Bill.^ 


> Heinecc. De Jur. Camb. cap. 4, § 4 (edit 1769.) 

^ Chitty on Bills, p. 167, 168 (8th edit 1888.) 

9 Code de Comm. art. 110; Pavdeasus, Droit Oomm, Tom. 2, art 820, 882; 
Merlin, Rdpert Lettres et Billet de Change; $ 2, 2, p. 159, 160 (edit 

lSt7.) 

4 Locre, Esprit du Code de Comm. Liv. 1, art 110, n. 1, p. 838, 884 ; Delvin* 
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§ 42. Fourthly, as to the sum of money to be paid. It 
seems positively indispensable, that the exact amount to be 
paid should be inserted ; for in no other way can the Drawee 
know what he is to pay, or the Payee or Holder know what 
he is entitled to demand.^ Hence, if the specific sum to be 
paid be not expressed at all, or it be uncertain in amount, or be 
accompanied by other words, that may make it more or less, 
according to circumstances, the Instrument is void as a Bill 
of Exchange.^ Thus, a Bill to, pay the Payee a given sum, 
and whatever else may be due to the Payee, is not a good Bill 
of Exchange, even for the sum which it expressly specifies.^ 
The sum is sometimes also expressed in figures in the super- 
scription,^^ well as in the body of the Instrument in letters, 
for greater caution. But, if the sum in figures, on the suj)er- 
scription, differs from the sum in words in the body of the 


court, Instit. de Droit Comm. 70 ; Merlin, Rupert. Lettre et Billet de Change, 
§ 1, n. 2, p. 160 (edit. 1827) ; Pothier de Change, n. 80 ; Chitty on Bills, p. 147, 
148, 167, 168 (8th edit. 1833.) — However, Pothier says, that neither the 
Drawer nor the Acceptor, could, under the old law, object to the want of a 
date, or of the place, where the Bill was drawn. Pothier de Change, n. 36 ; 
Supra, § 38, note (1.) Heineccius treats the mention of the place as indispens- 
able for the very purposes of the instrument. His language is : Magis neces- 
saria est mentio loci, adeo, ut ejus omissio cambium vitiet in ducatu Brunsuicensi. 
Quamvis enim alibi locum impune omitti posse putet Zipfelius, (De Catnb. pag. 
118,) idque etiam jure coramuni recte se habere videatur, (L. 21, de obligat. et 
act,) merito tamen dissentit Strykius (in Dissert, de aoceptat. litter, cainb. cap. 
3, § 9.) Quomodo enim scire posset litterarum illarum possessor, quo cum pro- 
testatione remittendse sint litteras cambiales, si in illis loci nulla fiat mentio ? 
Heitiecc. de Jur. Camb. ^ap. 4, § 8. 

Chitty on Bills, 150, 152, 153, 170, 181 (8th edit 1888) ; Bayley on Bills, 
ch. 1, § 4, p. 10, 11 (5th edit. 1880) ; Beawes, Lex Merc, by Chitty^T^L 1, p. 
563, pi. 8 (edit. 1813.) 

«Ibid.; Bolton ». Dugdale, 4 Barn. & Adolph. 619; Jones v. Simpson, 2 
Barn. & Cressw. 318 ; Chitty on Bills, p. 162 to 154 (8th edit. 1833) ; Henschol 
V. Mahler, 3 Denio, R. 428. [But an order for 37.89, omitting the sign of dol- 
lars $, has been held not void for uncertainty ; and was construed to mean thirty- 
seven dollars and eighty-nine cents. Northrop v, Sanborn, 22 Venn. 48$,] 

3 See Smith v. Nightingale, 2 Stark. R. 875 ; Palmer v. Ward, 6 Gray^ 340; 
Leeds v. Lancashire, 2 Camp. R 205 ; Bolton v, Dugdale, 4 Barn. & Adolph. 
619. 
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Instrument, the latter will be deemed the true sum ; ^ and parol 
evidence is inadmissible to establish, that the sum intended, 
was not that stated in words in the body of the Instrument, 
but was that stated in figures in the margin.^ 

§ 48. Another indispensable requisite is, that the Bill 
should be for the payment of money, and of money only ; for 
otherwise the Bill does not acquire the character of Exchange.® 
Thus, a Bill to pay money, and to do some other thing, or a 
Bill to deliver goods, or merchandise, or stock, or East India 
Bonds, or Bank Notes, or any other paper medium, such as 
foreign bank bills, or drafts, or current bills, is not a Bill of 
Exchange in contemplation of law.^ So, if a Bill be to pay 


1 Chitty on Bills, 182 (Stli edit. 1838); Beawes, Lex Merc, by Chitty, Vol. 
1, p. 513, pi. 193 : Marius on Bills, 33, 84. 

^ Saunderson v. Piper, 5 Bing. N. C. 425 ; Smith v. Smith, I Rhode Island, 
398. In the first case the Bill in the margin was in figures, S245, and in the 
body of the instrument for “ Two Hundred Pounds.** Query, it’ it would have 
made any difierence, if the sum had been £200 in figures in the body of the 
instrument ? Some of the Judges gave intimations, which may lead to a doubt 
upon this point. Hcincccius, speaking on this subject, says : ^^Dcnique sollcnine 
etiam est campsoribus, sub finem lemmatis cifris cxprimcre summam solvendam, 
addito monetie generc, quo exaetorl sit satis faciendum; quamvis hoc rcquisitum 
vel ideo esscntiale dici ncqueat, quod summa in ipsis litteris cambialibus bis ex- 
primi solet.” Heinecc. de Jur. Camb. cap. 4, § 5. In some countries, the sum 
is required to be mentioned both in letters and in figures. Hcineccius says : 
** Hinc porro exprimenda est summa solvenda, quam leges qusedam cambiales, 
veluti Danica (Lib. 5, cap. 14, art. 8,) et Brunsuiccnsis, art. 1, bis scribi jubent, 
semel litteris, et iterum cifris. ^Quamvis vero alibi alterutrum sufficiat ; procul 
dubio tamen consuetude prior laudatu dignior est, quia quod integris litteris 
scriptum, difficilius corrumpitur, quam quod solis cifris expressum est. Denique 
et monetsB genus exprimendum, quod nisi factum sit, monetie vulgares inteHi- 
gttntur,*^qth8 Tocant Current. In cambiis propriis usurse sorti adnumerantur, 
► urt mque, ac ipsa sors, processu cambiall peti possint.” Heinecc. de Jur. Camb. 
cap. 4, §12; Ib. § 5 (edit. 1769.) In France the sum maybe expressed in 
letters or in figures. Locr^, Esprit du Code de Comm. Tom. 1, Liv. 1, tit. 8, 
§ 1, p. 836, 337 ; Pothier de Change, n. 35. 

3 Chitty on Bills, p. 152 to 166 (8th edit. 1888) ; 1 Bell, Comm. B. 8, ch. 2, 
p. 888, 889 (6th edit) ; Henschel u. Mahler, 8 Denio, R. 428 ; Austin v. Bums, 
l6*Barbour, 648; Williams v, Sims, 22 Ala. 512; Barnes t;.'" Gorman, 9 Rich. 
297. 

4 Bayley on Bills, ch. 1, § 4, p. 9, 10 to 15 (5tb edit 1880) ; Chitty on Bills, 
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money, but a part of it is to go as a set-off against certain 
claims of odier persons, it is not a good Bill of Bxchange ; for 
the instrument constitutes one entire contract, and it amounts 
to an agreement to set off* certain claims in lieu of the payment 
of money.^ So, a Bill to pay money and all fines according 
to rule ’’ would be invalid as a !Efill.^ But, if it be payable in 
money, it is of no consequence in the currency or money of 
what country it is payable. It may be payable in the currency 
or money of England, France, Spain, Holland, Italy, America, 
or any country. It may be payable in cpins, such as guinieas, 

p. 152 to 154 (9th edit 1838); Martin v. Chauntry, 2 Str. R. 1271 ; Buller, 
Nisi Prius;^Kyd oil Bills, p. 50 (3d edit.); Smith v. Boheme, Gilb. Cas. in Law 
and Eq. 93; 8. 0. cited 2 Ld. Ra 3 nm. 1362, 1396; 3 Ld. Raym. 67; Ex parte 
Imeson, 2 Rose, Cas. in Bank. 225; Guinn w. Roberts, 3 Pike, (Arks.) R. 72 ; 
Jones V. Fales, 4 Mass. R. 245 ; 1 Bell, Comm.B. 3, ch. 2, p. 388, 389 (5th edit.) 
— The American cases are not reconcilable with each other. It is generally 
agreed, that a Bill payable in merchandise, or goods, or stock, or cotton, is not 
a good Bill of Exchange ; but some of the Courts have decided, that a Bill or 
note, payable in Bank Bills of the State where it is drawn, is good as a Bill or 
note, and negotiable ; but if payable in Bank Bills of another State, it is not a 
good Bill or note ; others hold, that such a Bill or note is not good, although 
payable in Bank Bills of the State where drawn ; and others again hold, that 
there is no difference between the Bank Bills of one State and another^ and 
that in each case the Bill or note is good and negotiable. See Deberry v, Dar- 
nell, 5 Ycrger, R. 451. As to Bills payable in goods or chattels, see Jerome r. 
Whitney, 7 Johns. R. 321 ; Thomas v. Roosa, 7 Johns. R. 461 ; Peay v. Pickett, 1 
Nott & McCord, R. 254 ; Rhodes v, Lindley, 3 Ham. R. 51 ; Atkinson v. Manks, 

1 Cowen, R. 691 ; Lawrence v, Dougherty, 5 Yerger, R. 435. As to Bills and 
notes payable in Bank Bills of the State, the cases of Keith i;. Jones, 9 Johns. 
R. 120 ; Judah v, Harris, 19 Johns. R. 144 ; Swetland v. Creigh, 15 Ohio, 118; 
Leiber v, Goodrich, 5 Cowen, R. 186, affirm their validity; and Lange v, 
Kohne, 1 McCord, 115; Jones v. Fales, 4 Mass. R. 246 ; Fry v. Rousseau, 8 Mc- 
Lean, 106 ; McCormick v, Trotter, 10 Serg. & Rawle, 94 ; Whiten[j|in^v. Chil- 
dress, 6 Humph. R. 308, are against it. Mr. Chancellor Kent has not hesitated, 
with his accustomed vigor and frankness, to declare, that the weight of argu-* 
ment is against the American cases, which differ from the English rule, and 
in favor of the latter. 3 Kent, Comm. Lect. 44, p. 7# (4th edit) See also 
Thompson v. Sloan, 23 Wend. R. 71, 

1 Davies v, Wilkinson, 10 Adolph. & Ellis, 98. See also Bolton v, Dugdale, 
4 Barn. & Adolph. 619 ; Ellis v. Ellis, Gow, R. 216 ; Chitty on Bilis^ p. 154 to 
166 (8th edit 1838.) 

Ayrey r. Feamsides, 4 Mees. & Welsh. 168. 

6 * 
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ducats, Louis d’ors, doubloons, erowns, or dollars ; or in the 
known currency of a country, as pounds sterling, Hvres tour- 
noises, francs, florins, &c. ; for, in all these cases, the sum of 
money to be paid is fixed by the par of Exchange, or the known 
denomination of the currency^ with reference to the par.^ 

§ 44. The same rule prevails, in both respects, in the 
French law. Pardessus has well observed, that, unless the 
precise sum is stated, the obligation of the Bill is not suffi- 
ciently determinate.’ He adds, that the nature and kind of 
money should be specified, when the payment is to be made in 
any other money than that of the place of payment.’ He 
subjoins, that it is immaterial, that the sum is expressed only 
in figures, or that the sum is expressed in words. Without re- 
peating the same (as the comnion usage is), as the top or 
bottom of the Bill.* 

§ 45. Heineccius has added, that not only the sum of money 
should be expressed in the Bill, but also the kind of money, 
otherwise it will be taken to be the common currency, or 
denomination of currency of the country, on which it is drawn. 
Denique et monetcB genus exprimendum^ quod nisi factum siU 
monetce vulgares intelliguntur^ quas vacant Current^ 

§ 46. As to the mode of payment. The sum to be paid, 
must not only be in money, and certain in amount, but it must 
be payable absolutely^ and all events. If it be payable out of a 
particular fund only, or upon an event which is contingent, or 
if it be otherwise conditional, it is not, in contemplation of law, 
a Bill of .Exchange, or in its essential cdiaracter negotiable.® 


I CWtty on Bills, p. 163 (8th edit. 1833.) 

^ PardessUs, Droit Comm. Tom. 2, art. 334; Code de Commerue, art. 110; 
Merlin, Rupert. Lettre et Billet de Change, § 2, n. 2, p. 160, 161 ^edit 1827) ; 
LocihS, Esprit du Code de Comm. Liv. I, tit 8, § 1, p. 841 ; Pothier de Change, 
u. 35. 

^ Pardessus, Droit Comm. Tom. 2, art. 334 ; lh‘ine<*o. de Camb. cap. 4, 

§ 5 , 12 . 

^ Ibid.; see also Pothier de Change, n. 81. 

6 Heineec. de Jur. Camb. cap. 4, § 12, cited Ante, § 42, n. (2.) 

^ Chitt}’ on Bills, cb. 5, p. 152 to 156, 160, 161 (8th edit 1833); Carlos v. ^ 
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The reason is (and is equally applicable to all negotiable in- 
struments), that it would greatly perplex the commercial trans- 
actions of mankind, and diminish and narrow their credit, 
circulation, and negotiability, if paper securities of this kind 
were issued out into the world, encumbered with conditions 
and contingencies, and if the persons, to whom they were 
offered in negotiation, were obliged to inquire, when these 
uncertain events would probably be reduced to a certainty, and 
whether the conditions would.be performed or not.’ .And 
hence, the general rule is, that a Bill of Exchange always 
implies a personal general credit, not limited or applicable to 
particular circumstances and events, which cannot be known to 
the Holder of the Bill, in the general course of its negotiation ; 
and if the Bill wants upon the face of it, this essential quality 
or character, the defect is fatal.*^ Thus, for example, a Bill, 
drawn payable ‘‘out of the growing subsistence” of the Drawer, 
has been held bad, because the fund is contingent and uncertain, 
apd it must depend upon future events, whether it is to be paid 
or not ; for, if he should die, or his subsistence should be taken 
away, it is not to be paid.® So a Bill, drawn to pay money, 
“ out of rents,” or “ out of A’s money, when you bhall receive 
it,” or “ on the sale of produce, when sold,” or “ when certain 
carriages are sold,” or out of a specified fund, when it shall 
become due,” or “on account of freight^” or “when freight be- 
comes due,” or “ when the Drawer shall come of age,” or “ at 


Fancourt, 5 Term R, 482 ; Roberts v, Peake, 1 Burr. R. 325 ; Bayley on Bills, 
c‘h. 1, § 61, p. 16 to 25 (5th edit. 1880) ; Colehan v, Cooke, Willes, R. 393, 396, 
397; 8. C. 2 Stra. 1202; Kyd on Bills, p. 55 to 57 (3d edit.); (Jom. Dig. 
Merchant, F. 5; 3 Kent, Comm. Lect. 44, p. 76, 77 (4th edit); I U. 8. Dig. 
Bills ot Exchange, p. 420, pL 13 to 22; Jjanfoar n. Blossman, 7 Robinson, 
(Louis.) R. 148 ; Fitch v. 8tamp8, 6 Howard, (Miss.) R. 495. 

1 Carlos V, Fancourt, 5 Term R. 482 ; Chitty on Billtf ch. 5, p. 152 (8th edit. 
1883) ; Kyd on Bills, p. 55 to 57 (Sd edit) ; Bayley on Bills, ch. 1, § 6, p. 16 
to 25 (5th edit. 1830.) 

^Dawkese r. Earl of Deloraine, 2 Wm. Black. 782; Carlos r. Fancourt, 
5 Term R. 482. ^ ' 

6 Joselyn v. I^aserre, 10 Mod. R. 294,816 ; 8. C. Forte^c. R. 281. 
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thirty days after the ship A shall arrive at B,” or “ out of the 
income of the Devonshire moneys,” [or out of the proceeds of a 
certain judgment, when collected,^] would be bad, because it is 
uncertain whether the fund will be sufficient to pay it, or will 
ever be received.* [So a draft on A, to be paid from proceeds 
of drafts of B, in A’s favor, is not a Bill of Exchange.*] So, a 
Bill for the payment of money, if it be not^ paid at a certain day 
by a third person, will be bad, for the Drawer will be liable 
only upon a contingency.^ So, a Bill for the payment of money, 
when the Drawer shjill marry, will be bad, because he may 
never marry.® [So also a Bill, “ payable ninety days after 
sight, or tvhen realized^" will be bad.®] The same doctrine 
will apply to every other case, where the payment of the 
money is conditional, or the amount thereof is uncertain; as, 
if it is payable, provided a certain act is done, or is not done 
or, if the sum stated is payable, or the balance of account be- 
tween the parties, not exceeding that sum ; ® or, if no dispute 

I Gliddon v. McKlnstry, 28 Alabam^ 408. Seu Westminster Bank r. Whea- 
ton, 4 Rh. Is. R. 30. 

8 Jenny v, Herle, 2 Ld. Raym. 1361 ; Colehan v, Cooke, Willes, R. 393, 398 ; 
Palmer o. Pratt, 2 Bing. R. 185j Goss t?. Nelson, 1 Burr. R. 226; Haydoctk v. 
Lynch, 2 Ld. Rayra. 1563; Dawkese v, Earl of Deloraine, 2 W. Black. 782 ; 
Hill V. Halford, 2 Bos. 6c Pull. 413; Banbury v. Lisset, 2 Str. R. 1211 ; De 
Forest v. Frazy, 6 Cowen, R. 151 ; Reeside v. Knox, 2 Whart. R. 233 ; Dyer 
V, Covington, 19 Penn. St. R 200 ; West v. Foreman, 21 Ala. 400 ; Kinney v. 
Lee, 10 Texas, 155. 

3 Raiganel v. AylifP, 16 Arkansas, R. 594. 

4 See Appleby v. Biddulph, cited 8 Mod. R. 363, and Willes, R. 398 ; Ferris 
V, Bond, 4 Barn. & Aid. 679 ; Bayley on Bills, ch. 1, § 6, p. 15 (5th edit. 1830) ; 
Chitty on Bills, ch. 5, p* 154 to 162 (8th edit. 1833.) 

® See Beardsley v, Baldwin, 7 Mod. 417 ; S. C. 2 Str. R. 1151, cited also in 
Willes, k. 899 ; Bayley on Bills, ch. 1, § 6, p. 15 (5th edit. 1836) ; Pearson v. 
Garrett, 4 Mod. R. 242; Colehan v, Cooke, Willes, R. 393, 397, 398; Kyd on 
Bills, p. 55 to 57 (Sd edit.) 

^ Alexander v, Thontas, 16 Adolph. & £11. N. S. 383. 

7 Smith V, Boheme, 3 Ld. Raym. 6.7 ; Appleby v. Biddulph, cited 8 Mod. K 
868; Roberts v. Peake, 1 Burr. 323; Williamson r. BennetL 2 Camp. K. 417; 
Chitty on Bills, ch. a, p. 154 to 156 (8th edit 1833.) 

5 Leeds v. I.Ancashire, 2 Camp. R. 205 ; Davies v, WHkJnson, 10 Adolph, k 
Ellis, 98; Bolton i\ Dugdale, 4 Barn. & Adolph. 619. 
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about the sum due arises between the parties ; ^ or, provided 
A. B. shall nt)t return to England, or his death be only certi- 
fied;^ or, provided my circumstances will admit, without 
detriment to myself or family;* or, provided, at the maturity 
of the Bill, I am living;^ same is not to be paid in 

the event of the Payee’s death,®] or, if the sum payable is to be 
used merely by way of set-oflF against a particular claim ; ® or, 
if the Bill on its face is to be held as collateral security only 
for other moneys, not realized frpm other securities."^ 


• Hartley r. Wilkinson, 4 Camp. R. 127 ; S. C. 4 M. & Selw. R. 25. 

2 Morgan t*. .Tones, 1 Cromp. & Jerv. 162. 

3 Ex parte Tootell, 4 Ves. 372. 

< Braliain o. liubb, cited in Chitty on Bills, ch. 5, p. 155, note (</), (8th edit. 
1833); Id. 156. 

5 Richardson v. Martyr, 30 Eng. Law & Eq. H. 365. 

® Clark V. Rercival, 2 Barn. & Adolph. 660. 

7 Robins May, 3 Perr. & David. 147; S. C. 11 Adolph. & Ellis, 213. — 
But, although a Bill of Exchange, payable on a contingency, is not strictly 
negotiable ; yet, if the Drawee, upon presentment, acc^epts it, or promise the 
Holder, that ho will pay the same to him, the latter may maintain an action 
thereon against the Acceptor or Drawee. Stevens v. Hill, 5 PIsp. R. 247 ; De 
Bernales Fuller, cited 14 East, 690,598; Chitty on Bills, ch. 7, p. 350 to 
352 (8th edit. 1830.) The language of Mr. Chitty is: “ Besides the liability to 
pay a Bill incurred by the act of accepting it, the Drawee, or any other person, 
may, by express promise, subject himself to liability to pay the amount out of 
the money then in his hands, or which he may afterwards' receive, and this, 
although the Bill itself may be invalid ; as, where it has been drawn on an agent, 
reciuesting him to pay a sum of money out of a particular fund. Though we 
have seen, that such instrument will be wholly void as a Bill of Exchange, be- 
cause the payment of it depend^ upon a contingency ; yet, if the Drawee 
promise to pay the amount when he shall receive funds, and the Holder, in 
consequence, retains the Bill, the amount, when received, will be recoverable 
from the Drawee, as received to bis use. So, a draft on the executor of a 
debtor, which the executor promised to discharge on his receiving assets, is an 
equitable assignment of the debt, available against assignees in bankruptcy. 
But as a chose in action is not assignable, so as to enable the assignee to sue the 
original debtor merely by virtue of such assignment, it follows, that, unless the 
third person, who has funds in band, Expressly promises to pay, and such 
promise Be accepted, the Holder of the Bill cannot sue him ; and if, before the 
party offer to pay the Bill, it has been returned for non-acceptance, the Holder 
has no remedy against such party. So, where the Drawee proposed to pay, 
and a dispute arose about a charge for a duplicate protest, and the Holder then 
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§ 47. But cases of this sort are carefully to be distinguished 
from others, where, although, at first blush, the payment would 
seem to depend upon a contingency, yet, in reality, it is cer- 
tainly, and at all events, payable ; since the event must hap- 
pen, although the particular time, when it will arrive, is uncer- 
tain. Thus, for example, a Bill of Exchange, payable at the 
death of the Drawer, or of another person, or at a fixed period 
afterwards, is a good Bill ; for, although the time, when he 
will die, is uncertain, yet it is certain that he will die ; and the 
distance of time is of no consequence.' So, a Bill payable, 
when a particular person shall come of age, to wit, on such a 
day, specifying it, would be good ; for it is payable on that 
day, whether the party lives until that day or not.^ But it 

declined to receive the amount of the Bill, without such charge, it was held, 
that afterwards he could not compel the Drawee to pay the Bill. Where A 
gives K an order on his bankers, directing them * to hold over from his private 
account £400, to the disposal of B,’ and the bankers accept the order, such 
order is nevertheless revocable, and may be countermanded before payment 
made to B, or appropriation to his credit. And a promise to give a credit at a 
future time is not like a promise to pay.” 

t Colehan v. Cooke, Willes, U. 398 ; Braham v. Bubb, cited Chitty on Bills, 
154, note (d) (5th edit. 1833) ; Id, 166 ; Braham v. Bubb, cited Chitty on Bills, 
ch, 5, p. 165, note (d) (8th edit, 1833) ; Kyd on Bills, p. 56, 57 (3d edit ) 

2 Goss V. Nelson, 1 Burr. R, 226. — There are some cases decided under this 
head, which appear inconsistent with the principle ; or, at least, which can be 
brought within it only by a very forced and unnatural construction. Thus, 
where a promissory note (and the same rule applies to a Bill) was given, by 
which A promised to pay a particular sum within ten months after such a ship 
is paid off’, (the ship being a public ship,) itVas held to be a good note ; for the 
Court said, The paying off* the ship is a thing of a public nature, and this is 
negotiable as a promissory note.” Andrews v. Franklin, 1 Str. R. 24. But 
the question was not, whether the paying off* a public ship was of a public 
nature ; but whether it was an absolute certainty, that it would ever be paid 
off’, or whether the maker of the note would ever receive the money. Have 
all claims against government been paid, and all contracts on their part ful- 
filled ? See Bayley on Bilb, ch. 1, §^6, p. 24, and note (51) (5th edit. 1830) ; 
Chitty on Bills, ch. 5, p. 152, 154 to 156 (8th edit. 1833.) See also* Evans v. 
Underwood, I Wils. R. 262, where the Court are reported to have gone one 
step further. A Bill, payable when a private ship 'should be paid off', would in 
all probability, be hold void, as founded on a contingency. See Palmer v. Pratt, 



REQUISITES OF, 


59 


CH. III.] 

would be otherwisei if the Bill was payable upon the contin- 
gency of his arrival at age.^ In like manner, a Bill payable 
in twelve months after notice is good ; for it is payable abso- 
lutely, and not upon any contingency ; for a contingency means 
a time, which may or may not arrive ; whereas the debt being 
admitted, we must suppose, that the notice for payment would 
positively, at some time arrive.® So, a Bill, drawn by a 
freighter on a third person, payable to a person entitled to 
receive the freight, “ on account pf freight,” is good ; for it is 
not payable out of a particular fund, but merely shows to what 
account it is to be applied, or what is the value, which has 
been received.® It would be otherwise,* if the Bill, upon its 
face, should appear to be drawn upon the freighter by the 
owner of the ship, or his agent, “ on ac(?ount of freight ” of a 
particular ship, and to be, if paid, a discharge thereof; for in 
such a case it would be manifest, that it is payable out of a 
particular fund ; and, moreover, the amount due may be open 
to litigation.^ So a Bill, drawn to pay money, “ as the Draw- 
er’s quarter s half-pay by advance,” is good ; because it is not 
payable out of a particular fund, but is to be paid in advance, 
and will be payable, whether the half-pay ever becomes due or 
not ; and the reference to the half-pay is a mere direction to 


2 Bin". R. 185. It seems very doubtful, in fact, whether the case of Andrews 
V, Franklin, 1 Str. R. 24, was ever decided. See Evans v, Underwood, 1 Wils. 
R. 263. At all events it has been greatly doubted, whether either Andrews v. 
Franklin, or Evans v, Underwood, would now be held law. See Bay Icy on 
Bills, ch. 1, § 6, p. 24, and note (48) (5th edit. 1830); Selwyn, Nisi Prius, 
p. 367, note (71) (4th edit); Chitty on Bills, ch. 5, p. 156, 157 (8*ih edit 
1883.) 

1 Chitty on Bills, ch. 5, p. 154 to 156 (8th edit 1833.) 

* Clayton v. Gosling, 5 Barn. & Cressw. 360. 

3 Pierson v, Dunlop, Cowper, R. 571 ; Bay ley on Bills, ch. 2, § 6, p. 18, 19 
(5th edit 1836) ; Chitty on Bills, ch. 5, p. 159 (8th edit 1883) ; Buller v. 
Crips, 6 Mod. R. 29, 30. 

^ Banbury v, Lisset, 2 Str. R. 1211 ; Bayley on Bills, ch. 2, § 6, p. 18, 19 
(5th edit 1836) ; Chitty on Bills, ch. 5, p. 159 (8th edit 1883.) 
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the Drawee, how to reimburse himself.^* So, specifying the 
fund in any other manner, out* of which the value was received, 
for which the Bill is drawn, will not vitiate the Bill ; as, for 
example, stating “ value received out of the premises in Rose- 
mary Lane ” ; or being a portion of a value, as under, de- 
posited in security of payment hereof’*;^ or ‘‘on account of 
wine had by me ” (the Drawer) ; or “ being so much due by 
me to A at Lady-day next”; [or “^what is due me for the 
two-horse wagon bought last .spring ®] for in all these cases 
the Bill is not payable out of a particular fund ; but it only 
specifies the value received, and the occasion of the draft. 

§ 48, Sixthly. The place of payment. The place of pay- 
ment is understood to be the place where the Drawee resides, 
or where, on the face of the Bill, it is addressed to him, unless 
‘fffmA other place is stated upon the face of the Bill. If, there- 
fore, the Bill is meant to be made payable at any other place 
than that where the Drawee resides, or where the address to 
him is, it should be so expressed on the face of the Bill as, 
for example, a Bill drawn on Liverpool, if intended to be 
accepted, payable in London, should be expressly so stated, 
otherwise it will be payable in Liverpool. But, in general, 
unless otherwise required by some statute, the place of pay- 
ment need not be expressly stated ; but will be implied in the 
absence of all controlling circumstances, to be by law the place 
of residence of the Drawee, or where his address is on the face 
of the Bill.® Circumstances may, however, control this infer- 
ence. Thus, if a Bill were drawn upon a merchant, who was 


' McLeod Snee, 2 Ld. Raym. 1481 ; S. C. 2 Str. R. 762 ; Bayley on Bills, 
p. 18, 19 (5th edit. 1836) ; Chitty on Bills, ch. 6, p. 168, 169 (8th edit. 1833.) 

^ Haussoullior a. H^ytsinck, 7 Term R. 729. 

8 Wells V. Brigham, 6 Cush. 6, 

^ Marius on Bills, p. 26 ; Mitchell v. Baring, 10 Barn. & Cressw. 4 ; Chitty 
on Bills, ch. 6, p. 172 (8th edit. 1833.) 

5 See Bayley on Bills, ch. 1, § 9, p. 29, SO (6th edit 1880) ; Chitty on Bills, 
ch. 6, p. 172 (8th edit 1833.) 
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abroad, addressed to' him “at Paris, or at London,” the Bill 
would be deemed payable at th^ place #here he accepted it, 
whether it happened to be Paris, or London. So a Bill, 
drawn upon a person, who is on his travels abroad, if the 
address specifies no place, would.be payable where he accepts 
the Bill, or perhaps payable anywhere, where he might be 
found, when it becomes due.^ 

§ 4*9. According to the law of France, the Bill sliould 
always indicate the place of payment; and this may be in 
various ways. Sometimes it is put intonhe body of the Bill, 
and this is generally done, when the Bill is dr^wn payable at a 
specified place, other than the domicil of the Drawee ; some- 
times the town only is specified ; and sometimes the particular 
place in the town, or residence of the Drawee, such, for ex* 
ample, as at his counting-room, or at a banker’s. Where'lrib^, 
such special designation of place is mentioned in the Bill, the 
same rule applies as in our law, that it is, by implication, from 
the name and address of the Drawee on the Bill, his place of 
residence.^ 

§ 50. Seventhly, as to the time of payment. It is obvious, 
that some time must be fixed, either absolutely, or by neces- 
sary relation to some fact, or by implication of faw, at which 
every Bill is to be payable ; for otherwise the rights, duties, 
and obligations of the parties respectively would be indeter- 
minate and uncertain.^ Usually foreign Bills are drawn, pay- 
able at a certain number of days, weeks, or months, after date, 

1 See Chitty on Bills, cli. 5, p. 172 (8th edit. 1883.) 

Pardessus, Droit Comm. Tom, 2, art. 8^7; Id. art. 186, art. 213; Locre, 
Esprit du Code de Comm. Tom. 1, Lir. 1, tit. 8, § 1, p. 848, 844 ; Id. p. 346, 
847. \ 

3 See, as to promissor}' notes, Moffat v, Edwards, 1 Carr^^ Marsh. 16. (The 
following instrument, in an action by the indorsees against the acceptor, has 
been held to«^be a valid Bill of Exchange ; viz. : *^'Leipsic, Apn\ 18th, 1889, for 
fr's 8765,60, payable, &c. on the 31st Dec^ber 1839. On the 31st Oct of this 
year, pay, &e. to the order of ourselves 8765 francs 60 cts , payable in Paris 
the 31st Dee. of this year.” But it was' argued that the time was fixed here. 
Henschel ?». Mahler, 8 Denio, R. 428.] 

B. OF £X. 6 
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or after si^ht, or at sight. Sometimes they are drawn, pay* 
able on demand, or, wiiat is the same thing in legal coiitempla* 
tiott, without any specification of the time, when payable ; for 
then*they are payable on demand. Sometimes they are drawn 
payable at usance, or at a h^f usance, or at double or treble 
usance. By usance is meant, the common period, fixed by 
the usage or custom or habit of dealing between the country 
where the Bill is drawn, and that where it is payable, for the 
payment of Bills.' In the early history of modern commerce, 
this was the common 4node of expression in drawing Bills in 
one foreign country upon another, and still continues to be so 
in many cases ; and, as the usage or custom, as to the time 
of payment, is different in different countries, it follows, of 
aojarse, that the same phrase imports different periods of time, 
Ij^plitling to the country on which the Bill is drawn.^ Bills 

^^’Bayley'on Bills, ch. 7, § 1, p, 250, 251 (5th edit. 1880) ; Chitty on Bills, 
ch. 9, p. 404 (8th edit. 1833); Pothier de Change, n. 15, 16, 82; Com* Dig. 
Merchant^ F. 6 ; Savary, Le Parfait Negociant, Tom. 1, Pt. 8, ch. 4, p. 816, 
817, 

• Bayloy on Bills, ch. 7, § 1, p. 250, 251 (51h edit 1830); Chitty on Bills, 
ch. 5, p. 171 (8th edit 1833) ; Id. ch. 9, p. 404 ; see Marius on Bills, p. 15, 16 ; 
1 Beawes, Le:3f J^^pro. by Chitty, p. 609, pi. 269 (edit 1813); Kyd on Bills, p. 4, 
5 (8d edit.); Jousse, siir POrd. 1673, art 5; Molloy de Jur. Marit Vol. 2, B. 
2, ch. 10, § 10, 11. — Mr. Bayley says: Instead of an express limitation by 
years, months, or days, we continually find the time on Bills, drawn or payable 
at Amsterdam, Rotterdam, Hamburg, Altona, or Paris, or any place in France, 
Cadiz, Madrid, Bilboa, Leghorn, Genoa, or Venice, limited by the usance, that 
is, the usage between those places and this country ; because, in the infancy of 
Bills, ail Bills between this country and any of those places, reipectively, were 
usually made payable after the same interval. An usance between this kingdom 
and Amsterdam, Rotterdam, Hamburg, Altona, or Paris, or any place in France, 
is one calendar month from the date of the Bill ; an usance between us and 
Cadiz, Madrid, or Bilboa, two; an usance between us and Leghorn, Genoa, or 
Venice, three. A double usance is double the accustomed time; an half 
usance, half. Where ’it is necessary to divide a month upon a half usance, 
which is the case where the usance is either one month or4hree, the division, 
notwithstanding the difference in the length of months, contains fifteen days.” 
Bayley on Bills, ch. 7, § 1, p. 250, 251 (5th Lond. edit 1880.) Mr. Chitty has 
given a very full table of the usances between the principal foreign countries 
and places and England. Chitty on Bills, ch. 9, p. 404, 405 (8th edit. 1833.) 
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may also be made payable at aay fixed feasts civil or religious, 
or at any fixed holiday or fair>^ or, a%we have seen, at any 
other period, which must certainly happen, although the pre* 
cise time cannot be now known; as, at the death of the 
Drawer, or at a certain number of days after his death, or the 
death of a third person.^ 

§ 51. The French law positively requires, that every Bill 
of Exchange shall express the time when it is to be paid, 
otherwise it is held not to be yalid as a Bill, but only as a 
simple contract.^ But in other respedts it does not seem to 
difier from our law, as to the mode of expressing the time of 
payment ; for it may be at sight, or at a certain number of 
days after sight, or after the date of the Bill, or at the expira- 
tion of a certain number of weeks or months, or on a cert^ 
day of a month, or at a fixed feast, fair, or holiday, civji|Nf|||f 
religious ; or at one or more usances.* Heineccius also taf^ 
notice of the like doctrine generally prevailing on the subject 
of the time of piiymeiit of Bills. Cambia platearum sunt^ vet 
a Vista, vel a Data, quando acceptans solvere jubetur intra 
cerium tempm a datis litteris cambialibus ; vel denique a Uso, 
quando tempore consueto solvere tenetur acceptans} Usance, 
he afterwards remarks, difiers in diflerent places in Germany, 
the usance being at Leipsic, Brandenburg, Frankfort, Dantzic, 
fourteen days, and, in some other places, fifteen days.^ But, 
in whatever mode or way the time of payment is to be ascer- 

See also Molloy, B. 2,ch. 10, § 11 ; Savary, Le Parf. N^gociant, Tom. 1, Part 8, 
Liv. 1, eh. 4, p. 816, 817. 

1 Cbitty on Bilb, ch. 5, p. 170, 171 (8th edit. 1838.) 

2 Ante, §47. 

3 Code de Comm. art. 110 ; Pardessus, Droit Comm. Tom. 2, art* 886 ; Jousse, 
sur rOrd. 1673, art. 1, p. 67, 68 ; Pothier de Change, n. 12 to 16, n. 32; Del- 
vincourt, Droit Comm. Tom. 1, Liv. 1, tit 7, p. 76, 77, edit) 

^ Pardessus, Dfoit Comm Tom. 2, art 886 ; Id. art 188 ; Code de Comni. art. 
129 to 181 ; Potiuer de Change, n. 15, 16, 82 ; Jousse, aur FOrd. 1678, art 1, 
p. 67 to 69. 

6 Hmnecc. de Camb. eap. 2, § 18 ; Jd. cap* 4, § 6. 

6 Ibid. 
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tained, whether it be payable at or after sight or date, or at a 
feast, or usance, or otherwise, Heineccius held it of primary 
importance, that every Bill should clearly express the time of 
payment. In ipm litteria primo omnium exprimendus eat dies 
solutionis} 

0 

§ 52. Eighthly. The name and description of the parties 
to the Bill. These are the Drawer, the Payee, and the 
Drawee. All these should appear upon the face of the Bill, 
either expressly, or •by nece|sary intendment of law. The 
subject may be conveniently divided into three heads. (1.) 
The consideration of the name and description of the Drawer ; 
(2.) of the Payee ; and (5.) of the Drawee. 

§ 58. And, in the first place, as to the name and descrip- 

t of the person, by whom the Bill is drawn. It is obvious 
evecy Bill must contain, upon its face, the name of the 
fhy whom it is drawn ; for, otherwise, it will be impossi- 
jr the Drawee to know, whether he ought to {iceept it or 
not, or for any Holder, subsequent to the Payee, to know, to 
whom he is to give notice, or of whom he is entitled to recover, 
in cas(» of a dishonor of' the Bill.** The name of the Drawer 
is usually written or subscribed at the bottom of the Bill ; but 
this does not seem to be absolutely indispensable; for, if the Bill 
is written by him, and his name is inserted in the body of the 
Bill, or is otherwise signed to it, so that it clearly appears that he 
is the Drawer, that will be sufficient.^ Neither is it indispensa- 


1 Ileinecc*. de Canib. cap. 4, § 6. 

* Bayley on Bills, ch. 1, § 11, p. 31 (5th edit. 1886) ; Chitty on Bills, ch. 5, 
p. 185, 186 (8th edit 1832) ; Fardessus, Droit Comm. Tom. 3^0 ; May v. 
Miller, 27 Ala. 515. 

'a Bayley on Bills, ch. I, § 11, p. 87, 88 (5th edit 1886) ; Taylor r. Dobbins, 
1 Str. R. 899 ; Elliott v. Cowper, 1 Str. R. 609 ; a C. 2 JA. Raym. 1876 ; 
8 Mod, 807 ; Chitty on Bills, p. 185, 186 (8th edit 1888.) Heineccius on this 
subject says : ** Ad subscriptioaem quod atdnet, a dextra solum prsenomen et 
noipen trassunitis, vel tabemse, iiiuuo et allquando ddejussoris poni solet, addi- 
turque nonnumquam epitheton, de^ Herrn bereitwilliger, dienstwiliiger. Ali- 
quando et ipsum solvendi mandatiim repetitur, si forte trassans litteras sua manu 
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ble, that the name of the Drawer should be written by him- 
self ; for it may be written by his agent, duly authorized, in * 
his name.^ It may be written in ink, or in p<mcil ; ^ nay, it 
may be a printed signature of the party, if found tp be adopted 
and used by him.^ If drawn by, or in behalf of, a firm, it 
should be drawn in the name had with the signature^ of the 
firm, and either partner is at liberty to affix the name of the 
firm thereto.^ If drawn by persons, who are not partners, the 
name of each person should be affixed^ thereto, otherwise he 
will not be deemed a Drawer/ [If drawn by “ A. B,, Ad- 
ministrator,’' and there is nothing to designate the deceased 
person, or his estate, the drawer will be personally liafile/] It 
is usual for the name of the Drawer or Drawers to be affixed 
after the Bill is filled up ; but this is an immaterial cir cmar 
stance ; for if the Bill be signed in blank, and be afterjlSK 
filled up by a person, who is authorized to do so, it 
obligatory upon the party or parties, as Drawer or Drati^lpI^ 

non scripserit.” Heinecc. do Jur. Camb. cap. 4, § 17 ; BeawoB, Lex Mere, by 
Chitty, Yol. 1, p. 563 (edit. 1S18) ; 8 Kent,, Comm. Lect. 44, p. 78 (4th edit) 

1 Ibid. 

2 Ibid. ; Chitty on Bills, ch. 5, p. 146 (8th edit. 1888) ; Brown v. Butchers’ a 
Drovers’ Bank, 6 Hill, (N. Y.) R. 448. 

3 Ibid. ; Schneider v, Norris, 2 Ma^le & jSelw. 286. 

4 Chitty oneBills, p. 67 to 69, 186 (8th edit 1883) ; Smith v, Jarves, 2 Ld. 
Raym. 1484 ; Pardessus, Droit Comm. Tom» 2, art. 880. 

Bayley on Bills, ch. 2, $ 5, p. 50 to 52 (5th edi£ 1880.) 

8 Tryon v, Oxley, 3 Iowa, 289. 

7 Ante, § 25 ; Chitty on Bills, p. 38, 186, 215 (8th edit 1883) ; Kx parte 
Hunter, 2 Rose, K. 363 ; Collis u. Emmett, 1 H. Black. 818 ; Russell e. Laog^ 
stafie, Doug. R. 496, 514 ; Bayley on Bills, ch. 1, § 12, p. 32 (5th edit 1^86) ; 
Violett v.JPatton, 5 Cranch, 142 ; Putnam v, Sullivan, 4 Mass. R. 45 ; *Us]ier v. 
Dauncey, 4 Camp. R. 97 ; Snaith v, Mingay, 1 Maule & Selw. 87 ; Crutchley v, 
Clarence, 2 Maule & Selw. 90 ; Crutchley v. Mann, 5 Taunt R« 529 *, 1 Bell, 
Comm. B. 3‘, ch. 2, p. 890, 391 (5th edit) — On Uie subjj^t of tnbscripUobi,' Mr. 
Bell has remarked : Bills and notes can be effectually drawn, acoeptOd, or in- 
dorsed, only by &e subscripthm of the name of the person so dntwing, accept- 
ing, or indorsing, or by the subscngtlbn of a phwiratxn*, adthorined by him. 
But sometimes illiterate persons become, parties to slndi mstraments ; and It is 
necessary to observe, how they may edbctaally bind themselroi. In strict law, 
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§ 64. la the seqond place, as to the name and description 
of the Payee. Every j^ll of Exdiange ought to specify, to 
whom the same is payable ; for in no other way can the 
Dn>w«e, if he accepts it, know to whom he may properly pay 
it, so as to discharge himself from all farther liability.^ In- 
deed, it would be void upon a'more generid ground, applicable 
to all contracts, and that the otter uncertainfy of the person 
with whom the contract is made, and to whom it is payable.’* 
Heineecius states thq, same doctrine in strong terms. Nec 
prwUrndttendum Emoiorit prcenomm et nomen; vel ideo 
quippe nemsanum, quod nemo ex Utteris aqere potest, cujus 
in ilUs Htdla fit menUo? *• It is not, however, by our law, in- 
dispensable, that the name of the Payee should be inserted in 
at the time, when it is made and delivered to the per- 
whoae benefit it is intended, but a blank may be left for 
and although it is not then a perfect Bill, yet the 



110(881 aver ought to have been mnetioned under any other than the full legal 
subscription. But considerations of hardship, grounded on a prevailing usage 
with illiterate persons to sign Bills and notes by the initials of their names, and 
even, by marics, and the want of a du6 discrimination between the admission of 
suoh writings as documentary evidence, and the sustaining of them as Bills, have 
led to great confusion in this matter. The subscription of the initials of the 
parties is not effectual to constitute a Bill ; but if it appear from the instrument, 
that.it was signed before witnesses, an action, or, on bankruptcy, a claim of debt, 
win be sustained, on evidence, 1st, Of this being the customarf mode of sub- 
soribing used by the party ;^nd, 2dly, That the initials actually were subscribed 
by him. Such instruments, however, are properly to be considered as evidence 
only of simple contracts or obligations, not as Bills. They cannot authorize sum- 
mary execution, because they require extrinsic proof of their authenticity ; dif- 
fering in this respect from foiged Bilb, as showing their defect ex facie. Neither 
will a Bill, signed by a mark, be sustained as a ground of diligence, though it 
may be received as an adminicle of documentary proof in an action*” 1 Bell, 
Oonuii. B. 8 , oil* 1, p. 889, 890 (5th edit) 

t Chitty on Bills, ch 5, p. 177 ( 8 th edit 1833) ; Id. p. 159 ; Bayley on Bills, 
ch. 1, § 10, p. 84, (5thi edit. 1880.) 

• Chitty on Bills, cb. 5, p. 159 ( 8 th edit 1883) ; Id. |77 ; Champion v. Plum- 
mer, 4 Bos. & Pull. 252 ; ^jpown v, Gilman, 18 Mass. R. 158; Ihmglass v. Wil- 
kesoat 8 Wend. R. 687 ; Cowie v, Stiriiog, 86 £ng« Law & Eq. B. 165 ; 28 Id. 
108, dom. Storm v. Stirling ; S. C. 8 £11. & Bl. 832. 

8 tleitieQc. da Chnib. cap. 4, ) n. 
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blank may be filled afterwards by any bond fide Holder, in his 
own name as Payee, and thenceforth it will be deemed a Bill 
payable to such Holder, as Payee, ab initio} It should also 
be stated in every Bill to whom, absolutely, and certainly, and 
not alternatively, the Bill is to be paid ; dor, if it is payable to 
A, or to B, it is not properly a* Bill of Exchange, since it is 
payable to one, oiily upon die contingency, that it is not paid 
to the other ; the promise to pay^ therefore, is conditional.^ 

§ 55. It is not ess^tial, however, the name of the 
party, who is the Payee, shoukf be given in express words. 
It is sufficient, if it can be clearly made out npcm the true 
construction of the instrument by die general inten^ent of 
law.^ [Thus a Bill payable To A, the treasurer of a certain 
society, or his successor in office,” is good,^ or payable taytfae 
order of the indorser’s name ; ” ^ but a Bill payable tfi|n 
estate of A, deceased,” is not good ; ^ nor one payaMilW| |P 
months after date ^^to the secretary for the time being 
certain society, or order.^j And even a misdescription or Mis- 
spelling of the name of the Payee in the instrument, if it can 
be ascertained, from the terms of it, who is the party really 
intended, will not vitiate it.^ Pothier has put a case in illus- 
tration of ‘these suggestions. If,’* says he, ‘‘ the Drawer 


1 Bayley oa Bills, ch. 1, § 10, p. 36, 37 (6th edit. 1830) ; Chitty. on Bilb, eh. 
5, p. 1 77, 1 78 (8th edit. 1833) ; Crutchley v. Clareoep, 2 M. & Seiw. 30 ; Crutch- 
ley v. Mann, 6 Taunt R. 629 ; Atwood v. Griffin, 1 Ryan k Mood. 426 ; Rex v. 
Randall, Russ. & Ryan, Or. Cas. 196 ; Ante, § 63 ; Poet, $ 66. 

3 Chitty on Bills, ch. 6, p. 160 (8th edit 1838) ; Id. p. 177 ; Blanckenhageii v. 
Blundell, 2 Barn, k Aid. 417 ; Bayley on Bills, ch. 1, § 10, p. 34, 36 (6tb edit 
1830 .) ^ 

3 Chitty 4 >n Bills, ch. 6, p. 178 (8tfa 1833) ; Id. p. 169, 160 ; Bex* v. Ran- 
dall, Russ, k Ryan, Or. Cas. 196 ; Bex a. Box, 6 Taunt 326 \ Adaii»»e. King, 
16 111 R. 169. 

t Fisher v, Ellis, 3 Pick. 322. 

4 United States v. White, 2 HBI, (N. Y.) R. 69. 

* Lyon V. Marshall, 11 BarbOSr, 241. 

7 Storm V. Stirling, 28 En^. Law A Eq. R* lOS; 86 Id. 169; 3 Ell. A 

BL8S2. ' 

3 Ibid. ; Willis v. Barrett, 2 Stark. Bi 29; idi. il| 389 

(5th edit 1830.) 
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should omit the name of the Payee, but should dtaw the Bill 
in this form : ‘ Pay a thousand livres at sight, value received 
of A. B.,’ it api^rs to me reasonable to presume, that the 
Drawer intend^ that the Bill should be payable to the person 
from whom the valuedhad been received,' as no other person is 
named, to whom it ought t6 be paid.” ^ He adds^ however, 
that he has learned from^ an experienced merchant, that bankers 
would make a difficulty as to paying such a Bill.* Pothier s 
opinion seems indirectly confirmed by a case, furnishing a 
strong analogy, where a promissory note was : “ Received of 
A ^100, which I promise to pay on demand ; ” and the Cou|t 
held, twt A must be deemed to be the Payee by intendment 
of law, and need not be more specially designated.* Pardes* 

K however, expresses a decided opposite opinion to that of 
pier, insisting, that it is indispensable, that the name of 
^ayee should be expressed, and that it cannot be 'supplied 
i^resuitiption from the value being stated to be received 
troigff a particular person ; since it often happens, that the price 
of a Bill of Exchange is furnished by another person than him 
for wl^ose benefit the Bill is drawn.* The correctness of this 
latter statement may be admitted, without in the slightest de- 
gree impairing the reasoning of Pothier ; for the natural pre- 
sumption, in the absence of all circumstances to repel it, would 
seem to be, that the person who gave the value and had pos- 
session of the Bill, intended it for his own benefit, or at all 
events intended to receive the money from the Drawee ; and 
waaeo understood by the Drawer. Indeed, the Drawer could 
have no reason to suppose, that any third person was interested 
in, or was to receive the money, unless that fadl was positively 
oommunioated to him ; and, therefore, in giving the Bill to the 
person who paid^ the Value, he must be deemed impliedly to 


i 49 Change, a. si. 

f IWd.; 

t QsfM k Cteatw. 2S5; Chadiriok v. Allen, 2 Str. R. 706. 

6 Pardessus, Droit Comm. Tom. 2 , art 888 . 
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authorize him to receive the amount from the Drawee, even 
although it might ultimately be intended to be applied to the 
benefit of another person. The strong sense of the whole trans-* 
action would seem to be precisely that maintained by Pothier 
and the English Courts. ^ 

§ 56, Upon grounds somewhat wmilar, if a Bill be drawn, 
payable to the order of A, it is deemed to be payable to A or 
to his order, by our law ; ^ although (as we have seen) Heinec- 
cius holds, that in such a case it. is not payable to A^ but only 
to his indorsee ; and such also is the Fseiich law.* And not 
only need not the name of the Payee be expressly sti^d, but 
the Bill itself may, by our law, be made payable to the Bearer, 
or to A. B. or Bearer, or to the Ship Fortune or Bearer ; and 
in all these cases, the Bill will be valid, and be deemed M 
able to the Bearer, whoever he may be ; ifor. Id certunim^ 
quod cerium reddi potent? And a Bill, made payablcnl 
fictitious person, or his order, and indorsed in the name chilli 
fictitious Payee, in favor of a bond fide Holder, without notice 
of the fiction, will be deemed payable to the Bearer, and may 
be declared on as such against all the parties, who knew the 
fictitious character of (he transaction.^ If the Bill be drawn. 


1 Chitty on Bills, ch. 11, p. 5S2 '(8th edit 1883); Bayley On Bills, ch. 9, p. 
388, 889 (5tli edit 1830) ; Frederick v. Cotton, 2 Shower, R. 8 ; Filiherv. Poin- 
fret, Cartb. R. 403 ; S. C. 12 Mod. R. 125 ; Smith v. McClure, 5 £as^ R. 476 ; 
Anon. Comb. R. 401. 

2 Ante, § 19. — But, when indorsed by The Payee, it becomes a gOod Bill of 
Exchange in favor of the Holder, ^nce It is then payable to the order of the 
Payee. Heinecc. de Camb. cap. 2, § 8 ;||^LfOcrd, Esprit du Code de Comip. Tom, 
1/ Liv. 1, tit. 8, p. 242 ; Pardessus, proit Comm. Tom. 2, art. 818. 

3 Kent, Comm. Lect 44, p. 78, 'ft (4th edit.) ; Kyd od 38 to 40 

(3d edit); Post, §60. ^ : 

^ Chitty on Bills, ch..>5, p. 178, 179, and note (Ar) (8th edit 1838) ; Vere v» 
Lewis, 8 Term R. 182 ; Minet v. Gibson, 8 Tenn R. 481; OolHe Emett, 1 
H. Black. R. Sll ; S. C. 1 H. Black. R. 569 ; Gibsof#!;. Hunter, 2 H. Black. R. 
187, 288 ; Bayley on Billfi, ch. 1, § 10, p. 81, 82 (sA edit'f8»6,) (72) ; 

3 Kent, Comm. Lect 44, p. 77, 78 (4th edit); l^ets v. Johnson, 3 IT.) 
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payable to or order, any iomi fide Holder may fill up the 

blank with his own name, and he will be deemed to have been 
such from the origin of the Bill^^ 

^ 57 . The law of France upon this sul^et is somewhat dif- 
ferent. Originally, Brils of ^Exchange, drawn with a blank, 
for the name of the Payee, might be filled up {as in our law), 
in the name of any bona^ fide Holder, and tber^y the other 
parties to the Bill would be bound to him, in the same manner 
as if his name had been originally inserted therein.^ But, this 
having been found to •be a cover for fraud and usury, the prac- 
tice was afterwards disallowed.* Soon afterwards, Bills, paya- 
ble to the Bearer, came into use ; but, being found productive 
of the like ill consequences, they also were declared illegal.^ 
T|beir validity seems afterwards to have been reestablished;* 
[)rding to Pardessus, by the present law of France, a 
ayable to the Bearer, is not valid.® If a Bill of Ex- 
hnge contains any fiction or falsity in the names, or quality, 
or domicil, or place, where drawn, or where payable, it loses 
its distinctive character as a Bill, and becomes only a simple 
promise,^ 

§ 58. In the third place, as to the name and description of 
the Drawee. A Bill of Exchange, being an open letter of re- 
quest from the Drawer to a third person, should regularly be 
addressed to that person by his Christian name and surname, 
and also by a designation of his place of residence; and, if it is 
addressed to a firm, the name of the firm should be expressed 


I Chittyon BBIb, ch. 5, p. 177 (Sth edit 1888) ; Bayley on Bills, ch. 1, § 11, 
p. 86 (Sth edit 1S80) ; S Kent, 6^ai. Leet 44, p. 77 (4th edit) ; Crutchley v. 
Clarence, 2 M. & Selw. 80 ; Ante, § 58, 54. 

8 Pothier de Change, ti. 228. 

8 Ibid. ; Savary, Psrfatt, NdgoOiant, Tom. 1, Pt. 1, Liv. 8, 4di. 7t p. 201. 

< Ibid. ; Dopuy de la Hbrra, eh. 19, p. 196, 197 
, eibid. V' ^ ' 

6 Pirdearaa, Droit Comm. Tbmt t, art 888. 

7 Code de Comm, art 112. 



REQUISITES OF. 


71 


CH. III.] 

in the addrras.’ This sdems indispensable to the rights, and 
duties, and obligations of all the parties; for the Payee cannot 
otherwise know, upon whom he is to call, to accept and pay 
the Bill ; nor can any other person know whether it is addressed 
to him or not, and whether he would be justified in accepting 
and paying the Bill on account of the Drawer. But, [it has been 
sometimes diought that] according to our law, the want of an 
address to any particular person, as> Drawee, may, if the Bill 
be drawn payable at a particular ^ace or house, be well deemed 
a good Bill of Exchange in &nor of an Indorsee ; and, if accepted 
by another person, at the place or house designated, it will bind 
him as Acceptor.^ [But the more recent cases throw much 


1 Chitty on BilU) cb. 5, pv 187 (8th edit. 1883) ; Beawes, Lex Merc. 
ty, Vol. L p> pt* ^ (edit. 1818) ; Com. Dig. Merchant^ F. 6. 
of the Bill to the Drawee is (as it is said) usually made, by the Italiatiia^ 
Dutch, on the back of the Bill ; but by the French and English unifoninSj^on 
the face of the Bilh at the bottom thereof, on the left-hand side. Chitty on 
Bills, eh. 11, p. 187 (8th edit. 1833) ; Marius on Bills, p. 8, 3, 11 ; Scaccia de 
Camb. § 1, Quest. 5, p. 110 to 127 (edit. 1664) ; Com. Dig. Merchant, F. 6; 
Pardessus, Droit Comm. Tom. 2, art. 835; Ileinecc. de Camb. cap. 4j'§ 19. 

s Gray v. Milner, 8 Taunt R. 739 ; Sbuttleworth v. Stephens, 1 Camp. R. 
407 ; Regina v. Hawkes, 2 Moody, C. C. 60; Regina v. Smith, 2 Moody,^C. C. 
295 ; Allan v. Mawson, 4 Camp. R. 115 ; Bayley on Bills, cb. 1, § 2, p. 8 (5th 
edit. 1830)'; Id. ch. 9, p. 885. In Gray ». Milner, 8 Taunt R. 789, the Bill was as 
follows : May 20, 1813. Two months after date, pay to me, or my order, the 
sum of thirty pounds two shillings. W. Sustapance. Payable at No.. 1, Wil- 
mot Street, opposite the Lamb, Bbthnd Green, London.*’ It was accepted by 
Milner. But there does not seem to have been any proof that be resided at the 
house. Dallas, Chief Justice, in delivering the opinion of the Court, said : 

That the opinion of the Couit was, that the instrument upon which this action 
was brought was clearly a Bill of Exchange, and> could Eh declared upon as 
such; that it was not necessary that the name of the party, who afterwards ac- 
cepted the Bill, should have been insertedyk being direoted to n partienlar 
place, which could only mean to the person who resided there ; and that the de- 
fendant, by accepting it, acknowledged that be was the ^Mon to whamit was 
directed ; and; tM the plaindOT, thei^ore, was entitled to retain his verdict.” 
Qusere, howit^ii^id have been if the Bill had been' {toynld# at 1^^ Liv- 
erpool, without any other designation of piao^r had been acc^>ted by d per^ 
son residing there, on account of the 8 Adolph. 

& Ellis, N. S. 16. > 
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doubt over this doctrine and sti^ngly mdine to the opinion that 
an address to some particular person is essential to a true and 
proper Bill of Exchange.^] A Bill addressed to A, or, in his 
absence, to B, is valid ; and will, if accepted by either, bind 
him.^ If a Bill is intended tp be accepted by two persons, it 
should be addressed to both ; otherwise, although accepted by 
both, it will bind only the person to whom it is addressed, as 
Acceptor; for there 'cannot be a succession of Acceptors.® If 
a Bill is drawn upon A, B, 8 ^ C, it may be accepted by A & 
B only; and if so, it will bind them as Acceptors ; and it will 
be no variance to state, in the declaration, that it was drawn 
on them without referring to C.^ 

§ 59. The French law, in like manner, requires, that the 
name of the Drawee, to whom the Bill is addressed, should be 
the Bill.® But there are some diversities between 
dpiiSw and that. Thus, a Bill is sometimes drawn by a per- 
son* pn himself, as Drawee ; and in that case it may, in our 
law, at the election of the Payee, or other Holder, be treated, 
from its formal character, as a Bill of Exchange, or, according 
to its real character, as a Promissory Note.® In the French 


1 Sco Davis v. Clarke, 6 Q. B. R. 16 ; Peto v. Reynolds, 26 Eng Law & Eq. 
R. 404 ; 8. C. 6 Exch. 410, where Gray v. Milner, 8 Taunt 1739, is doubted. 

8 Chitty <on Bdls, eh. 5, p. 187 (8th edit, 1883) ; Anon, 12 Moil. R 447 — 
Quiere, yrhether a direction to A or to B, to pay a Bill in the alternative, would 
be a good Bill, if both were at the same place, at the same time ? Manus 
seems to deem it good, Marius on Bills, p. 16, 

6 Chitty on Bills, ch, 5, p. 187 (8th edit. 1833) ; Bayley on Bills, ch. 6, § 1, 
p. 177 (5th edit 1830); Jackson v. Hudson, 2 Camp.'R. 447 ; M]|rius on Bills, 
p, 16. See Davis v, Clarke, 6 Adolph. & Ellis, N. S. 16 ; S. C. 1 Caprington & 
Kirwan, 177. 

* Mountstephen Brooke, 1 Bam. & Aid. 224 ; Bayley on Bills, ch. 9, p. 
884, note (105,) (5th edit. 1830); Evans v. Lewis, eited 1 Saund. R. 291, d. 
WilUama*s note ; Cbitt^ on BiUs, cb. 11, p. 580,581 (8th edit 1833.) See Grant 
», Naylor, 4 Craocb, 224. , 

® Potbier de Change, n.*$6, 

O^Ante, § 85 ; Chitty on &yil9|^^|p^28 (8th edit 1888) ; Id. ch* 5, p. 151, 
15) I Id. p« 187 ; Harvey t?. Kaj ftw twai, & Cresaw. 864, per Bayley, J.; Roach 
V. Ostler, 1 Mann. 8t Ryl. R. IgO^^x parte Parr, 18 Yes. 69 ; Starke v. Cheese- 
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law, such an instrument would he treated as a simple promise, 
or Promissory Note, and not as a Bill of Exeliang^e.^ So, 
by our law, a principal may draw on his agent, as agent, 
or even upon his wife, whom he has authorized to receipt the 
Bill for him, and it will he a goojl Bill of Exchange ; but, in 
the French law, such a Bill would be deemed to be drawn 
upon himself, and be but a simple promise.^ Yet, in France, 
a Bill drawn by one firm upon another firm, composed in 
whole, or in part, of the satne persons, would be deemed a 
valid Bill ; for the firms are treated as distinct artificial per- 
sons.® 

§ 60 . Ninthly. The Negotiability of the Instrument. It 
was, formerly, a matter of doubt, whether, by our law, it was 
not essential to the character of a . Bill of Exchange, that it 
should be negotiable, that is to say, that it should he pa}rabhl$' 
either to A or his order, or to the bearer ; for, otherwise, 
it was thought, that it might be deemed to have no greater 
eftect, than being evidence of a contract. It was, also, formerly 
held, that a Bill, payable to or Bearer, was not negotiable.* 
But that has been subsequently overruled, and the contrary 
doctrine established.® And it is now well settled, that it is not 
essential to the character of a Bill of Exchange, or a Promis- 
sory Note, that it should be negotiable.® It is essential, however. 


man, Carth. R. 509 ; Dehers v. Harriot, 1 Shower, R. 163 ; Robinson v. Bland, 
2 Burr. R. 1077 ; Joselyn r. Laserre, Fortesc. R. 282 ; Bayley on Bills, ch. 1, 
§ 2, p. 8 (5lh edit. 1830.) 

1 Fardessus, Droit Comm. Tom. 2, art. 835. 

2 Ibid. 

3 Ibid. 

4 Hodges V, Steward, 1 Salk. 1 26 ; See Hinton's Case, 2 Shower, R. 286 ; 

Crawley o. Crowther, 2 Freem. 267. ^ 

5 Grant v. Vaughan, 3 Burr. 1516‘; Chitty on Billstch. 6, p. 181 (8th edit. 
1833); Anon. 1 Salk. 126 ; Hinton’s case, 2 Shower, R^ 235*, Crawley v. Crow- 
ther, 2 Freem. ; Ante, § 66. 

® Wells 17. Brigham, 6 Cush. 6. [In Raymond o. Middleton, 29 Penn. St. R. 
530, Porter, J., said : “ So commonly are the ‘ or order,' * or bearer,* em- 
ployed in commercial instruments, that we are apt to suppose them essential to 
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to the negotiability of a Bill, 4)etween ‘Sail persons, except the 
King or Government,’ that it should be payable to order, or to 
Bearer, or that some other equivalent words should be used, 
authorizing the Payee to assign or transfer the same to third 
persons; such, for example, as payable “to A or his assigns.”^ 
Still, however, although not transferable by indorsement, with- 
out such words, so as to give an action to the Indorsee against 
other parties to the Bill ; yet, the indorsement will give an 
action against the Payee lymself ; because, in legal eifect, it 
amounts to the draAving of a Bill in favor of the Indorsee 
against the Drawee.^ Where a Bill, payable to order, is in- 
dorsed in blank by the Payee, it is transferable, by mere deliv- 
ery, in the same manner as if it were payable to the Bearer.^ 


nej^tiability. It is otherwise. Words are but the signs ; thought is chiefly val- 
*^able^; and when for a siifRcient consideration, the minds of the parties have 
concurred in an agreement, that is a contract, and it must be executed as they 
inietided, unless forbidden by law. ‘ Order * or * bearer * are convenient and 
expressive, but clearly not the only words which will communicate the quality 
of negotiability. * Some equivalent words should be used.* Story on Bills, 
§ 60. ‘ Words in a Bill, from which it can be inferred that the person making 
it, or any other party to it, intended it to bo negotiable, will give it a transfer- 
able (piaiity against that person.* United States v. White, 2 Hill, (N. Y.) R. 59. 
The concession therefore may he made, that if the makers of this note having 
omitted the usual words to express negotiability, had said, *• this note is, and shall 
be negotiable,* it would have been negotiable.*’] Bayley on Bills, ch. 1, § 10, 
p. 83, ,'14 (5th edit. 1830) ; Chadwick e, Allen, 2 Str. R. 706 ; Smith v. Kendall, 
6 Term R. 123; Bex r. Box, 6 Taunt. 825; Burchell v, Slocock, 2 Ld. Raym. 
1545; Chitty on Bills, ch, 5, p. 181 ; Id. ch. 6, p. 219 (8th edit. 1833); Cun- 
ningham on Bills, 113. 

1 Lambert v. Taylor, 4 Barn. & Cressw. 139 ; United States i>. Buford, 3 Pe- 
ters, R. 30 ; United States u. White, 2 Hill, (N. Y.) R. 59 ; Post, § 199. 

2 Chitty on Bills, ch. 5,p. 180, ch. 6, p. 219 (8th edit. 1833) ; Hill v. Lewis, 
1 Salk. 132 ; Cora. Dig. Merchant, F. 5 ; 3 Kent, Comm. Lect. 44, p. 77 (4th 
ddit.) ; Douglass v. Wilkoson, 6 Wend. R. 687 ; United States v. White, 2 Hill, 
(N. Y.) R. 69 ; Ante, § 80. 

3 Chitty on Bills, ch. 6, p. 218, 219 (8th edit. 1833 ); Qi)! g. Lewis, 1 Salk. 

132; Smallwood v. Vernon, 1 .Str, R. 478; Ballingalls v. 3 East, R. 

482 ; Hodges v» Steward, 1 Salk. 126 ; Bayley on Bills, ch. 6, 120, note 1 

(6th edit 1830.) 

^ Peacock u. Rhodes, 2 Doug. R.^1^3d. 
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§ 61 . The law of France is more restrictive than ours upon 
this subject. No instrument, which is not, on its face, nego- 
tiable, is entitled to the character and privileges of a Bill of 
Exchange ; and, to make an instrument negotiable, it is indis- 
pensable, that it should be payable to the Payee or his order, 
or that some other equivalent words should be used.^ A Bill, 

1 Pardessus, Droit Comm. Tom. 2, art. 33^; Locre, Esprit du Code do Comm. 
Tom. 1, tit. 8, § 1, art. 110, p. 342; Chitty on Bills, cli. 6, p. 218, 219 (8tli 
edit.) Mr. Nouguier thinks that he has discovered the precise time when Bills of* 
Exchange, in France, were made payable to order. He says : “ Estienno 
Cleirac, loqucl, comme on salt, ccrivait on 1569, est le premier auteur qui parle 
de Vordre^ comme moycn de transferer la propridte d*une lettre de change. 
Dans son chap. 5, n® 4, page 62, il donne un modble de lettre contenant I’ordre ; 
puis, an memo ehapitre, n® 1 2, page 66, il explique la Valeur de cettc expres- 
sion. Plus tard, Savaryparerg 82, t. 2, page 602, pretend quo Tusago de cette 
clause a pris naissance on 1620 ; tandis (pie Maresehal, dans son ouvrage sur les 
changes et rechanges, public^ cn 1626, ne dit rien (pii confirmc cette opinipil^ 
Son silence ne la delimit pas, car son traits, succinct est principalcment 
a rechcrcher la nature des di verses esp6ccs de changes, ei la (umstatatiori, faitc 
par Cleirac trentc-quatre ans apres, semblc lui donner une certaine force. J’ai 
memo retrouv^ dans V Instruction sur les letires de chanf/Cj chap. l^’f,p. 4, un 
rcnseignemcnt priScieux, qui dc^terminerait V^poijue precise do finvention de 
Tordre. Suivant rauteur de cette instruction, avant le minist6r€i du Cardinal 
de Richelieu on ne se servait pas du mot ordre ; mais IVmbarras des procura- 
tions qu’il fallait passer, donna lieu h ce termo, pour faciliter le commerce des 
lettres de change, dont ce ministro faisait un trds-grand usage. Or, on sait (jue 
le ministcre du cardinal a dure de 1624 k 1642, (^poque de sa mort. Ce serait 
done vers cette (?poque et pendant cet esp^ce de dix-huit ans, (pie I’ordre, in- 
ventc cn 1620, aurait pris son d^veloppement. Quoiqu’il en soit, le commerce 
ac-cueillit cette innovation avec une faveur marquee : il coinprit h merveilh^ 
combiim ses ressourocs s’augnuuitaient par la facilitd de rdgler sos opiirations 
imm(*diatemcnt, sans frais, et d’assurer un rapide paiement. Aussi le transport 
des lettres par tin simple ordre devint d’un usage presque gdnc^ral. Cependant, 
vers la fin du dixseptieme si^cle, et apr^s Tordonnance de 1673, quchiues 
places de commerce, tenant par tradition h leurs anciennes f'onnalitijs, ne fmrent 
se resoudre h autoriser les transports par endossement, et Dupuys de la Serra 
(ch. 13, no 12, p. 467 et 468 ; Td. ch. IS, § 12, p. 92, edit. 1789,) cite quelques 
pays oili il y avail defense d’agir ainsi : ‘ Dans quelques villes particulibres, dit-il, 
comme Venise, Florence, Novi, Bolzan, par des ri^glemens qui ont force de 
lois, il est d^fendliL dll ^ayer les lettres de change en vertu des ordres : mais il 
faut qu’elles payable a droiture k ceux ^ut les doiveut cxiger, ou bien cenx 
k qui elles soiftpayables envoient une proctiimdn conc^ue en certaine forme pi:^- 
cise, sans quoi on ne saurait en cxiger le |i#ieittent, ni faire un protilt valable, 
parcequ’il ne serait pas fait par la faute du tireu^ ni do I’acceptant.’ ” Nouguier 
Des Lettres de Change, Torn. 1, p. 273, 274. 
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payable to the Bearer, is not within the r^ach of ^jbe rule ; for 
(as we have seen) such a Bill is deemed invalid;^ It may, 
however, be payable to the order of. the Holder, or of a third 
person, or of the Drawer himself; and it will be pood, if 
made payable to A, or “ at his disposal ; but not, if made 
payable to A, or “ in his favor ; ” for the latter words are 
equivocal, and do not necessarily import a right to transfer the 
property, but rather a maifdate to A, to receive the money 
So, if the Bill be made pa^yable to A, ‘‘or to the lawful 
Bearer,*’ these latter .words will be held equivalent to order, 
since no person can be deemed the lawful Bearer, but by this 
order, or indorsement of A.® In our law, such a Bill would 
be treated as payable to Bearer, whether it were a real, or a 
fictitious person.^ Indeed, biink notes are usually, in England 
and America, made payable in this way, and are always 
deemed payable to the Bearer.* In Scotland, a Bill of Ex- 
change is not only good, as such, which does not contain any 
words, making it payable to order, or to Bearer, but it is 
negotiable, and assignable, by indorsement, without these 
words.® 

§ 62 . But, it seems, that a Bill of Exchange, under seal, 
would llot, by our law, be negotiable, although it should con- 
tain the usual words, which make it payable to the Payee, or 
his order ; for it has been supposed that the negotiability is 
confined to unsealed instruments only, and is not, by the gen- 
eral commercial law, extended to those under seal.^ Heinec- 
cius considers the affixing of a seal as a mere superfluity, and 
as having no efiect whatever upon the validity or transferabil- 


1 Ante, § 57 ; Pothier de Change, n. 228 ; Parflessus, Droit Comm. Tom. 2, 
art. 388 ; Chitty on Rills, ch. 6, p. 218, 219 (8th edit.) 

® Pardessus, Droit Comm. Tom. 2, art 339. 

® Ibid. 'V/' S, ^ 

^ Bayley on Bills, ch. 1, § 81 (5th edit 1880); G^^lCf^vi^aaghan, 3 

Burr. 1516. 

® Grant ». Vaughan, 8 Burr. ; Miller v. Race, I Burr. 452. 

« 1 Bell, Comm. B. 3, ch. 2, § 4, p. 401 (5th edit) 

7 Clarke v. Benton Manufacturing Company, 15 Wend. R. 256. 
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ity of the instrume^s Jle says : Sigilli plane nullus est usus 
in hisce litieria^ et htnc si addatur^ qmd aliquando fieri vide^ 
mus in cambiis prapriis^ id merito pro superfim habetur} 

§ 63. Tenthly, as to the statement, that the Bill is for value 
received. It was formerly a matter of controversy, in our 
law, whether it was necessary, that a Bill of Exchange should 
import, on its face, to be for value received.^ It is now, how- 
ever, fully established, that it is Hot necessary.® The words, 
‘‘ value received,*’ are, indeed, i^usceptible of two interpreta- 
tions, if they stand on the face of the « Bill, without further 
explanation ; that is, as value received by the Drawer of the 
Payee, or as value received by the Drawee for the Drawer. 
The former is the more natural interpretation of the words, as 
it would seem unnecessary to inform the Drawee of a fact, 
which he must necessarily already know.^ Moreover, it wiip 
formerly thought, that these words established a considerat^n 
as between the Drawer 'and Payee, which would enable the 
latter to recover over against him, if the Drawee refused to 
accept or pay the Bill.® However, this nicety is now disre- 
garded ; and the same recourse may be had against the 
Drawer, whether the words, v.alue received, be on the Bill, or 
not ; for the law, in cases of negotiable instruments^^ of this 
sort, presumes them to be founded on a valuable consideration.® 


^ Heinecc. De Camb. cap. 4, § 18. 

2 Cunningham on Bills, 24, 25; Banbury v. Lisset, 2 Str. R. 1212; Pierce w. 

Wheatly, cited in Cunningham on Bills, 25. See 2 Black. Comm. 468. • 

3 Bayley Bills, ch. 1, § 18, p. 40 (5th edit. 1830) ; Chitty on Bills, ch. 5, 
p. 182, 183 (8th edit. 1833); Grant v. Da Costa, 3 M. & Selw. 352 ; White v. 
Ledwick, 4 Doug. R. 247, cited Bayley on Bills, ch. 1, § 18, note (83,^ p. 40 
(5th edit.) ; Chitty on Bills, ch, 5, p. 182, 183 (8th edit 1833) ; 3 Kent, Comm. 
Lect 44, p. 77, 78 (4th edit.) ; Hatch v, Trayes, 11 Adolph. Sc Ellis, 702. 

< Grant i>. Da Costa, 3 M. & Selw. 852 ; Highmore v. Rrimrose, 6 M. Sc Selw. 
65 ; Clayton r. Gosling, 5 Bam. & Cressw. 361 . 

^ 2 Coi^^«468; Banbury 9. Lis^t, 2 Str. R. 1211, 1212. 

• citea Bayley on § 1», P- 40 (5th edit. 1880) ; 

Mackleod v. Snee, 2 Ld. Raym. 1481 ? Str. R. 762 ; Poplewell r. Wil- 
son, 1 Str. R. 264 ; Chitty on Bills, chi ^8, 79 (8th edit 1833) ; Id. ch. 5, 

p. 182, 183 ; Cramlington v. Evans, 1 Show.^Ri' 5 ; Wilson v. CodmanV Ex’or, 
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Nay, the declaration, in an action th«ii^el||g|ueed not state, that 
any value has been received, although^ it'is stated on the face 
of the Bill.^ In many cases, however, it ,i»ay still be highly 
important, that the Bill should, on its face, contain the words 
‘‘ value received,” as proof of a consideration, which may en- 
title the Payee or Holder to certain remedies, or servo him by 
way of evidence.^ Still, however, the omission of the words 
will not always be fatal, even upon common written contracts, 
if the Court can gather, frorp the words, that there is a pre- 
sumption of value between the parties.® It would seem, from 
Heineccius,^ that the foreign law is, generally, on this subject, 
coincident with that of England and America, except in places 
where peculiar regulations exist on the subject. Such regu- 
lations do exist in the laws of Bills of Exchange in Prussia, 
Denmark, and Brunswick, where the omission to express tlie 
value will vitiate the Bill ; but, if the Bill is accepted, not- 
withstanding the omission, the Drawee is bound to pay it.® 

§ 64. The French law, in respect to the expression of the 
value, is widely different from our law. From an early period, 
it seems to have been the policy of that law, to require, not 
only tljat the value should be expressed, but that it should also 
be sta^d from whom received, and whether it was in money, 
or in account, or in merchandise, or in other effects. This- 


8 Cranch, R. 193, 207 ; Fhilliskirk v, Tluckwell, 2 M. & Selw. 895 ; Hatch u. 
Trayes, 11 Adolpk. & Eltis, 702 ; Jones r. Jones, 6 Mecs. & Welsh. 84. 

Grant v. Da Costa, 3 M. & Sehv, 851, 352 ; Bayley on Bills, ch. 9, p. 890 
(5ili edit. 1880) ; Coombs v. Ingram, 4 Dowl. & Ryl. 211 ; v. Ledwick, 

4 Doug. R. 247, 250, note (in,) by Frere & Roscoe ; HatcliAW Trayes, 11 
Adolph. & Ellis, 702. 

2 See Highmore v. Primrose, 4 M. & Selw. 66 ; White v. Ledwick, 4 Doug. 
R. 247, and mote (tn,) by Frere & Roscoe ; Priddy r. Ilenbrey, 1 Barn. & 
Crcssw. 679 ; Bishop ^"oung, 2 Bos. & Pull. 78. But see Hatch v. Trayes, 1 1 
Adolph. & Ellis, 702, where it was held, that the omission of the words value 
I'eccived,” was unimportant as ta the acceptor, os the law presumed, that the 
Bill was for value received, and ^ould lie by the pay^^reof against the 
acceptor, alUiough the words 

3 Davies v. Wilkinson, 10 ^ Ell. R. 98. 

4 Heinecc. de Camb. cap. 4,' j 13, 14. 

5 Ibid. 



REQUISITES OF. 


CH. III.] 


79 


was expressly provSIM|i^%y the Ordinance of ^ and the 

present Code of Commerce has positively affirmed the same 
rule.^ Pothier treats it as a new regulation, first established 
by the Ordinance of 1678, for the purpose of preventing 
frauds by bankrupts, who, havit\g in their possession Bills of 
Exchange, which purported to be simply ‘‘ for value received, ’ 
and for which they had furnished no other value than their 
own note, were in the habit of negotiating these Bills, upon 
the eve of their bankruptcy, to persons, who were inclined to 
receive them in their name, and thus w»ould bring the entire 
loss upon tlie Drawers, who had furnished them.® In short, 
the policy was aimed at the contmon vice of our own day, 
which tends so much to holding out false credits, the making 
and circulation of accommodation paper, as it is called. On 
failure to comply with this requisite, and expressing the Bill 
to be for value received, the instrument becomes a mere mrfti- 
date to pay the amount to the party, to whom the Bill is 
given ; and, if the latter fails, the Drawer, upon giving up the 
note, which has been given to him for the amount, is entitled 
to receive back the Bill itself,^ In like manner, if it is not 
expressed, in what the value is received, it is, as against the 
creditors of the Drawer, to be treated as a mere fictioii ; and 
they may arrest the amount in the bands of the Drawee, as 
having always belonged to their debtor, (the Drawer,) not- 
withstanding the Bill may have been negotiated ; and the 
Holder cannot otherwise entitle himself to receive payment, 
than by pp)ving, that the Drawer, either in money, or other- 
wise, actuMly received the value.® Tlie Drawer himself,^ how- 
ever, inasmuch as he has confessed, that the Bill is for value 


1 Jousse, sur L'Ord. 1673, art. I, p. 67 j Id. p. 70 ; Potliier de Change, n. 33, 
34 ; Id. n. 8 to 11. 

Code de Coninu art. 110 ; Parde^tii, Uroit Comm. Tom. 2, art. 340. 

3 Pothier n. 84. >> 

^ Pothier de Change, n. 84 ; JouseM9i,^8ar |^rd. 1678, art. 1, p. 67, 70; Par- 
dcssus, Droit Comm. Tom. 2, art 340. ' ^ 

® Pothier de Change, n. 84. 
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received, although he does not say, in received, is not at 
liberty to deny it, unless he justifies it bjf^|e^iieing the note 
of the Payee; and he will, in the evidence, 

be held to guaranty the payment Holder.^ 

But, even where the value Received is expressed in 

the Bill, according to the French law, Pardessus is of opinion, 
that it is not conclusive between the parties ; but that it is only 
prim& facie evidence of the fact, and may be rebutted by con- 
trary proofs, and the real con^sideration shown.^ 

§ 65. Eleventhly, as to the statement of advice, and other 
miscellaneous matters, in the form of the instrument. The 
common form of Bills of Exchange, states the account, to 
which the Bill is to be charged, and whether with or without 
advice. If the amount is to be put to the account of the 
Drawer, the language usually is, “ and put it to my account ; ” 
if the Drawee is indebted to the Drawer, the language is, 
“and put it to your account; ” if it is a Bill drawn on ac- 
count of a third person, the language is, “ and put it to the 
account of A. B.** (the third person) ; ® and sometimes the 
language is, “and put it to account as per advice.’’^ But, 
although this is the usual language, it is not at all essential 
to the validity or operation of the Bill, but it is a mere matter 
of mercantile convenience.® In respect to the other statement, 
that of advice, the propriety of inserting the words, “ as per 
advice,’* or “ without advice,” must depend upon the rights of 


1 Pothier de Change, n. 84. 

3 Pardessus, Droit Comm. Tom. 2, art 840. Mr. Professor Im^rmaier, in a 
very learned and able dissertation in the Revue Etrangere et Fran 9 ai 8 e of Mr. 
Foelix, Tom. 8, 1841, p. 112, 113, 114, has censured the limitations of the 
French law on this point, and has vindicated the more liberal provisions of 
England, America, and Austria. 

3 Chitty on Bills, ch. 5, p. 184, 185 (8th edit. 1838) ; Marius on Bills, p. 7. 
See also Pai*dessus, Droit Oomm. Xbm. I, art. 341. 

4 Com. Dig. Merchant, ‘'F. ; Marius on Bills, p. 7; Heiae^de Jur. Camb. 
cap. 2, § 19. 

3 Chitty on Bills, ch. 5, p. i84^Sth 1838.) See also Laing r. Barclay, 
1 Bam. & Cressw. 398. 
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the parties, and expectation, which the Drawee has a right 
to entertain, W^iieteiCe^ng further directions, independent of the 
Bill. If per advice,*' then the Drawee is not 

obliged to without such advice ; and, if he does, 

it is at his owhH;|pril.^ If the pill is, ‘‘with or without ad- 
vice,” yr “ without advice,” then he may, and, indeed, ought 
to accept and pay without such advice.^ But, in neither case, 
is the validity of the Bill at all dependent upon the fact, 
whether it states the Bill to be; payable with advice, or with- 
out advice, or whether the words are altogether omitted. 
And this seems also to be the general doctrine of the French 
law,® and of other foreign nations.^ Sometimes, in Bills of 
Exchange drawn upon one Drawee, provision is made, that 
in case of need, the Holder is at liberty to apply to, and 
require acceptance of, another person as a substituted Drawee.® 
This is a more common practice in the commercial negotia- 
tions of France, than in those of England or America. But 
there is no doubt, that a Bill so drawn, would be equally valid 
under the law of each country. The usual formulary is, “ In 

case of need, apply to Messrs. at ” (au besoin chez 

Messrs. b, ).® Such a direction of a Bill, in effect, 

points out one, or more persons, who in case of a refusal, or 
failure of the Drawee, are to be applied to, that they may 
honor and pay the Bill, in the nature of Acceptors for honor, 
sujpra protest^ of whom we shall presently speak ; and, under 
such circumstances, the Holder is bound to apply to the 
party or {^rties so addressed ; and they may accept and pay 
(as it shoind seem, according to the foreign law, without 
any previous protest) ; and the Drawer will be responsible 

^ Chitty on Bills, ch. 5, p. 185 (8th edit. 1833) ; Id. p. ^89. 

2 Ibid. 

3 Pothier de Change, n. 36 ; Parde« 9 us, Prait Conun. Tom. 2, art. 323, n. 
341, 357. . 

^ Heinecc. de Camb. cap. 4, § 16. ’ .• '* 

* Pardessus, Droit Comm. Tom. 2, art 

e Chitty on Bills, ch. 6, p. 187, 188 (8th edit 1838) ; Id. 262. 
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to the party or parties, so paying for the full 

amount.^ 

§ 66. It is common, and the practi0i|s(ji^ from a 

very early period, for the Drawer to dffttr^aiid ^deliver to the 
Payee several parts, commonly called a set,^ of the same Bill 
of Exchange, any one part of which set being paid, th^ others 
are to be void. This is done in order to avoid delays and 
inconveniences, which might otherwise arise, from the loss, 
or mislaying, or miscarriage ^f the Bill, and also to enable 
the Holder to transmit the same, by different conveyances to 
the Drawee, so as to ensure the most prompt and speedy 
presentment for acceptance and payment.® The general usage 
in England and America is, for the Drawer to deliver a set of 
three parts of the Bill to the Payee or Holder.^ And it 
seems, that, if any {>erson undertakes to draw or deliver a 
Foreign Bill to another person, he is bound to deliver to him 
the usual set or number of parts ; * and some of the foreign 
Jurists are said to hold, that the Promisee may, in such a 
case, demand as many parts as he chooses. Of this, however, 
there may be a reasonable doubt entertained.® 


1 Chitty on Bills, ch. 5, p. 188 (8th edit. 1833) ; Pardessus, Droit Comm. 
Tom. 2, art. 341, 384, 385. 

2 Chitty on Bills, ch. 5, p. 175, 176 (8th edit. 1833) ; Bayley on Bills, eh. 1, 
§ 8, p. 28 (5th edit. 1830) ; Pothier de Change, n. 37 ; Scaceia de Comm. § 2, 
Gloss. 6, n. 8 ; Heinecc. de Camb. cap. 4, § 10; Id, cap. 2, § 17, 18; Pardes- 
sus, Droit Comm. Tom. 2, art. 842. 

3 Ibid. 

4 Chitty on Bills, ch’. 5, p. 175 (8th edit. 1833); Scaccia dfli Comm. § 2, 
Gloss. 6, n. 2 ; Pothier de Change, n. 37, 130. 

® Mr. Chitty states this to be the opinion of Pardessus. I 'do not find any 
such opinion stated in his work on Commercial Law, although he there speaks 
on the subject of sets^of Exchange. Pardessus, Droit Comm. Tom. 2, art. 342. 
See Pothier de Change, n. 37. Upon the subject of sets of Exchange, Heinec- 
cius says ; “ Porro cambia vel plura simul dari po^, jam supra aiii- 

madvertimus. Posterius fit commodo pnesentantis, ut uno ^^x>ve exemplari 
deperdito, reliqiiis adhuc uti Tunc vero observandum est campsoribus ; 

(1.) eas litteras orones pro unicia 'Ittdieri ; (2.) easdem per omnia sibi similes 
esse debere, prieterquam quod secundis et sequentibiis insori solet clausula. 
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§ 67. WheFi^tiBet, consisting of several parts, is given, 
each part a condition, that it shall be payable 

only so n^Mie others remain unpaid; in other re- 

spects, all are of thd’^ame tenor. This condition should be 
inserted in each part, and should, in each, mention every other 
part of the set ; for, if a man, with an intention to make a 
set of three parts, should omit the condition in the first, and 
make the second with a condition, mentioning the first only, 
and in the third alone take notice of the other two (which, by 
the way, is the mode pointed out by Molloy,^ Malynes,^ and 
Marius),® he might, perhaps, in some cases, be obliged to pay 
twice; for, it might be questionable, if it would be any de- 
fence to an action on the second, that he had paid the third, or 
to an action on the first, that he bad paid either of the others.^ 
But an omission is not, perhaps, material, which upon the face 
of the condition, must necessarily have arivsen from a mistake ; 
as, if, in the enumeration of the several parts, one of the inter- 
mediate ones were to be omitted ; for instance, Pay this my 
first of Exchange, second and fourth not paid.’' Where a 
Bill consists of several parts, each ought to be deliven‘d to 
the person, in whose favor it is made, (unless one is forwarded 
to the Drawee for acceptance,) otherwise, there may be diffi- 
culties in negotiating the Bill, or in obtjiining payment.® 


Wenn Priraa noch nicht bezahlet, vol, dcr Herr bezahlc auf dicMcn meinen 
Spcunda Wechsel-Brief, Prima unbezalt ; (8.) recte et adcurate illas esse nu- 
merandas, ne binfie seeundse, vel tertiae, exstent. Qui plures ejus generis tes- 
seras colly bistldas habet, primam statim potest prsesentare ad acceptandum, dum 
reliquas per alia loca gerentur. Acceptantis enim a^que, ac trassantis, non in- 
terest, si vel maxime reliqu® per cessionem in alienas manus perveniant, quia 
non nisi ex una soluit, ex reliquis vero turn demum solutio cxigi potest, si ilia ex 
prioribus nondum sit praestita/* Heinecc. de Camb. cap. 9, § 17, 18. 

1 Book 2, ch. 10, § 14. 

2 Book 8, ch. 6,p. 261, 262. 

» P. 7. Sfc 

« Chitty on Bil^ ch. 6, p. 176 (8th ettS. 1M«.) 

^ Bayley on Bills, ch. 1, § 8, p. 28, si (iM^Adit. 1830) ; Chitty on Bills, ch. 6, 
p. 176 (dth edit. 1838.) — Heineccius, 4wd "Pothier, and Fardessus, (Heinecc. 
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§ 68. Other reservations are sometimes ^niade, and other 
directions given in Bills of Exchange, especi^y on the Con- 
tinent of Europe ; such as, that, in cases of dishonor, the Bill 
is to be returned without protest, or without expense {retour 
sails prot&t^ ou sans frais) (to the Drawer ; or, that, if pro- 
tested, a certain sum only shall be allowed, and no more, for 
re-exchange and expenses.^ But these, in England and Amer- 
ica, are of very rare occurrence, and when they are intended 
by the parties, they are more commonly placed in a separate 
and distinct instrument, in writing. 

§ 69. There are also some other requisites to the validity 
of Bills of Exchange, which arise from the positive Ordinan- 
ces, Laws, and Regulations of particular countries. But they 
are so various, and so numerous, and depend so much upon 
local and municipal policy, that they scarcely require to be 
treated of, in a work of so elementary a nature, as the present. 
Among tliese, the regulations as to stamps, and statnp duties, 
are the most general in their character and operation. But 
even the statement of th(*se, in these pages, would occupy a 
place wholly disproportionate to their relative importance as 
illustrative of principles.^ 


(le Camb. cap. 2, § 17, cap. 4, § 10; Pothier de Change, n. 37; Pardessus, 
Droit Comm. Tom. 2, art. 342,) give, in effect, similar directions and admoni- 
tions. The usual form is, “ Pay this my first of Exchange, second and third 
not paid,” or “ Pay this my second of Exchange, first and third not paid,” &c. 
&c. Chitty on Bills, ch. 5, p. 170 (8th edit. 1833) ; Bayloy on Bills, p. 28, 29 
(5th edit. 1880) ; Id. p. 875, 887. We shall hereafter see, how the Acceptor 
should accept the Bill when there are several parts ; and the rights of the dif- 
ferent* Holders, when they hold, in distinct rights, the different parts. See 
also, Chitty on Bills, ch. 6, p. 176, 177 (8th edit. 1833) ; Holdsworth v. Hunter, 
10 Barn. & Cressw. 449. 

1 Chitty on Bills, oh. 5, p. 188 (8th edit. 1833.) 

2 Mr. Chitty, and Mr. Bayley, have each devoted a chapter to the English 
Laws and decisions in England on this subject. See Cihitty on Bills, ch. 4, 
p. 122 to 144 (8th edit. 1883) ; Bayley on Bills, ch. 3, p. 77 tb 110 (5th edit. 
1830.) In America, there are, at present, no stamp dujties. As to guaranties on 
Bills, whether negotiable also, see Seabttry v, Hungerford, 2 Hill. (K Y.) R. 
80 ; Miller r. Gaston, 2 Hill, (N. Y.) R. 188 ; Post, § 215. 
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CHAPTER IV. 

COMPETENCY AND CAPACITY OF PARTIES TO BILLS. 

§ 70« The foregoing chapter contains an enumeration of 
the most important requisites and considerations, which are 
applicable to the character and form of the instrument itself. 
But an inquiry of a more extensive nature, and not less vital, 
is, as to the legal capacity' and competency of the respective 
parties to a Bill of Exchange, either as a Drawer, or a Payee, 
or a Holder, or a Drawee ; for, although the instrument, upon 
its face, may possess all the other legal requisites, to give it 
entire validity ; yet, if any party thereto is incompetent, and 
incapable by law, to give or to acquire, or to transfer, any 
right or title under the same, or to be bound by any obliga- 
tions arising therefrom, then, so far as it respects such party, 
the Bill is to be treated as a mere nullity ; and, if so, then 
various consequences will, or may follow therefrom, which will 
presently come under our notice. 

^ 71 * then, proceed to the consideration of the 

capacity and competency of the respective parties to a Bill ; 
and these parties are, ordinarily, the Drawer, the Payee, or 
other Hollar, and the Drawee. And, let us inquire, in the 
first place, who are generally competent to draw, to hold, to 
indorse, or to accept Bills ; and, in the next place, who are 
generally incompetent for any of these purposes. As to the 
first ; who are generally competent to draw,* hold, indorse, or 
accept, a Bill Exchange ; ki other words, who in con- 
templatioif 1^|aW, have a capUfcity to do i^uch acts. Originally 
(as has been already suggesldl^p^^ig^ to draw^ bqld, in- 
dorse, or accept such an instmiimlk seems to have been con- 

B. OP BX. 8 
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fined to merchants, and other persons, engag^ in trade gen- 
erally, or in the traffic in Bills.^ But this is now totally dis- 
regarded ; and all persons having general capacity in other 
respects, whether engaged in trade or no);, are capable of doing 
all, or any of these actsJ^ old rule was formerly prevalent 
on the Continent of Europe, founded, in some measure, upon 
the peculiar remedies, which existed in such cases, in favor of 
merchants, and gave credit to the Bills. But, gradually, even 
there the custom was disregarded ; and Heineccius has laid it 
down, as without doubt, that now any person may draw a Bill, 
or deal in Exchange, unless specially prohibited by law. Nuir 
lum €8t dMum^ quin cambiare possint^ quicumque possunt con^ 
trahercy nisi id leges cambiales speciatim prohibeant} 

§ 7^* Hence, as being generally competent, all persons of 
age, and of sound mind and understanding (or compotes men^ 
iis\ Females as well as Males, Alien Friends, Trustees, 
Agents, Guardians, Executors, and Administrators, and other 
persons, acting en autre DroiU Partners, acting within the 
scope of the business of the Partnership, and Corporations, 
acting through the instrumentality of an Agent, for purposes 
and objects authorized by, and within the scope of, their char- 
ters, and a fortiori^ if express authority is given to them, may 
become Drawers, or other parties, to Bills of Exchange.^ 

§ 78. The same doctrine is fully recognized by the French 
law. Pothier lays it down as incontrovertible, that all sorts of 
persons, who are of capacity to contract, whether they are 
merchants, or bankers, or not, (unless otherwise prohibited,) 
may become parties to, and intervene in, the negotiation of 
Bills of Excl^mge, and contract the obligations resulting there- 


1 Ante, $ 7, note (1), sab finem; Chitty on Bills, p. 13, 16, 17 (8th edit. 
1883); Kj^onBaktcA. 9,p: M(M.edit) 
s Ante, $ 7, note (1) ; Chittjr p. it* 14, le, 17 (SO^H. 188S.) 

3 Heinecc. de Jur. Gamb. 8 ; Id. § 18, 14. 

4 GbHty on BiHs, ell. 9 , p^^81^i|^^||ii eidii 1888) ; Baylef on Bills, ch. 2, 
f 7, p. 88 to 78 (6tb edit. 1880) ; lA f ArP. 74 ; Id. ch. 8, § 5, 6, p. 50 to 68. 
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froin.^ But woi^ea, whether iparried or single, are, by the 
French law, disabled from making themselves parties as 
Drawers, or Indorsers, or Acceptors, of Bills of Exchange, 
unless they are r^uiar merchants or traders; but all such 
engagements, on their pact, ampuut Init to simple contracts, 
which import very difierent obligations as well as remedies, in 
the French law, from those created by being parties to Bills id’ 
Exchange.^ However, this is an immunity in their favor; 
and as to all other parties, a QUl drawn by a woman, not a 
merchant, retains all its ordinary diaracteristics and obliga- 
tions, as we shall presently more fully see.^ 

§ 7^- As to Trustees, Quardians, Executors, and Adminis- 
trators, and other persons, acting m autre Droit., they are, by 
our law, generally held personally liable on such Bills, because 
they have no authority to bind, ex dwecto, the persons for 
whom, or for whose benefit, or for whose estate, they act ; and 
hence, to give any validity to the draft, they must, be deemed 
personally bound as Drawers.^ It is true, that they may ex- 
empt themselves from personal responsibility, by using clear 
and explicit words, to show that intention ; but, in the absence 
of such words, the law will hold them bound.^ Thus, if an 


1 Pothicr de Change^ n. 27 ; Merlin, Rdpert. Lettre et Billet do Change, § 8, 
p. 192 (edit. 1827) ; 1 Pardessus, Droit Comm. Ft. 1, tit 2, art. 55 ; Cod. Civil 
do France* art. 1183. 

8 Code de Commerce, art 118 ; Locr^, Esprit de Comm. Tom. 1, Liv. 1, tit 8, 
§ 1, art 118, p. S61 to 356; Saotayra, Code de Comm. art. 118, Comment 

8 Locr4, Esprit de Comm. Tom. Liv. 1, tit 8, p. 854, 855. — The diatinct^n 
between Billd^^of Exchange, and mere simple contracts, under the French law, 
is very important, as well in respect to the rights, and duties, and obligations, of 
the parties, as to the Courts having jurisdiction thereof, and to the nature and 
extent of the remedies given, against the person and e6fbcts of the delinquent 
party or parties See Pothier de Change, n. 124 to 1^7. See, also, Jousse, 
sur rOrd. 1678, tit 5, art. 12, p. 102 to 104 ; Id. art. 18, p. 105, 106. 

4 Story on Agency, § 280 to 287 ; Thecher^ s. i>t||si|iare» 5 htasa R. 299 ; 
Forster v. Mass. R. 58 ; %^|pm<i|isti!sr, 8 Cowen^, R. 31 ; Bayley on 

Bills, ch. 2, § 7, 8, p. 68 to 74 (Sth 

^ Bayley on Bills, ch. 2, § 7, 8, p. edit 1880} ; Eaton v* Ball, 5 

B. & Aid. 84. 
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Executor, or Administrator, should draw, or indorse, or accept 
a Bill, in his own name, adding thereto the words as Exec- 
utor,” or “ as Administrator,” he would be personally respon- 
sible thereon. If he means to limit* his responsibility, he 
should confine his stipulation ^to pay out of the estate.^ 

§ In treating of Trustees, and Guardians, and other 
persons, acting ,en autre Droits who become parties to Bills, as 
personally responsible on such Bills, or on contracts generally, 
which they make in that qu^ity or character, our law differs 
frpm the French law 4 for that law treats all such contracts as 
strictly the contracts of the principal, through the instrumen- 
tality of the Trustee, Guardian, or other person, acting en 
autre Droit Thus, a Tutor, when he contracts in that 
quality, may stipulate and promise for his minor ; for it is the 
minor who is deemed to contract, stipulate, and promise for 
himself by the ministry of his Tutor ; the law giving a character 
to the Tutor, which makes his acts to be considered as those 
of his minor, in all contracts relating to the administration of 
the tutelage. It is the same, with respect to a Curator, and 
every other legitimate Administrator. It is the same with an 
Attorney [provureur) ; for the procuration (or power of attor- 
ney), which gives him the right to use the name of the person, 
for whom he contracts, makes the person giving it be con- 
sidered as contracting, himself, through the ministry of the . 
Attorney.^ But each law proceeds upon the same general 
principle; if*the Principal is incapable of contracting in 
the particular case, or is not bound by the contract, then the 
Agent, contracting en autre Droit is bound by each law. 
Thus, for example, jf the Tutor of a minor, not being a 
merchant, were to draw a Bill of Exchange for the minor, the 


1 Cl^ds Monins, 2 firod< 6c Bing. R. 460 ; King t;. Tbaoii 1 Term R. 487 ; 
Bayley: C9I Bills, eh. 2, § 8, p. 74 .41^ edih 1830); Saunders, 2 

Hqwi^v Mississippi R. 851 ; Rpf^iutBQp a. Banks, 1 Smedes 6c Marshall, R. 666 ; 
Kiricaaan «. Behhami 28 Alabama 
s Fothier on Obligations, n. 73, 448. " 
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latter would not be bound as Drawer, and, therefore, the Tutor 
would be.' 

§ 76. As to Agents, if they draw or indorse, or accept 
Bills in their own narhes, although on account, and for the 
benefit of their principals, they are held personally liable, be- 
cause they alone can be treated, on the face of the Bills, as 
parties.® If they would bind their principals, they must draw, 
indorse, of accept the Bills in the name of their principals, and 
sign for them and in their names^® [Thus, a Bill directed to 
J. D., Purser, West Downs Mining Company,” was accepted 
in these terms: J. D. accepted West Downs Min- 


^ Code de Comm. art. 114 ; Locrd, Esprit du Code de Comm. Liv. 1, tit 8, 
§ 1, Tom. 1, p. 366. The law of Scotland coincides with that of France. 1 
Bell, Comm. B. 3, ch. 2, § 4, p. 396 (6th edit) 

8 Bayley on Bills, ch. 2, § 7, p. 69 to 74 (6th edit 1880) *, Thomas v. Bishop, 
2 Str. R. 956;, Goupy v. Harden, 7 Taunt R. 159. But see Sharp v. Emmet, 
5 Whart R. 288. 

8 Story on Agency, § 147 to 166, § 275 to 278 ; Bayley on Bills, ch. 2, § 7, p. 
69 to 75 (6th edit 1830) ; Chitty on Bills, ch. 6, p. 186 (8th edit. 1833) ; Kyd 
on Bills, p, 33, 84 (3d edit.) — Cases of Agency often involve very nice and 
embarrassing considerations, from the peculiar language of the instrument, to 
decide whether the Agent is personally bound or not In order to bind the 
principal, and exonerate himself, the Agent should regularly sign thus, “ A. B. 
(the principal) by C. D. his Agent ” (or Attorney, as the case may be) . or, 
what is less exact, but may sufHce, “ C. D. for A. B.” Story on Agency, § 158 ; 
Chitty on Bills, ch. 2, p. 37, 88 (8th edit 1883.) But, in practice, there 
are innumerable deviations from this simple and appropriate form; and the 
decisions, upon the various cases, which have arisen in courts of justice, involve 
much conflict of doctrine and opinion, and do not seem, alwayi^^ to have pro- 
ceeded upon any uniform principle of interpretation. Many of the cases, on 
this subject, will be found collected in Story on Agency, § 147 to 166; Id. 
§ 269 to 280; Bayley on Bills, cht 2, § 7, p. 69 to 76 (5tb edit 1830) ; Chitty 
on Bills, ch. 2, p. 37 to 39 (Sth edit 1833.) Even if an Agent draws, in his 
own naxfle, on his Principal, for the aecount of the latter, the Payee will be en- 
titled to hold him pemonally bound as Drawer. Bayley on» Bills, ch. 2, § 7, p. 
69 to 73 (6th edit. 1830); Story on Agency, § 166, 269. So, an Agent who 
should dfaw a Bill ii| fovor of his Principil, on the purchaser of gooda^ itihi on 
account of his Ptimcipiil,. would be pei»oiii% liable to the kster, as Drawer of 
the Bill,.iipon ks dishonor. Le Fevre r. Lleyih l^^unt R» 748 ; Story on Agency, 
§ 1 56, 269. However, an exception is genehtllj^oiade hi fayor of a known public 
Agent, who, if he draws on account of the public, is generally held not person- 
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ing Company/’ and J. D. was held personally bound, although 
he said he would not be, when he accepted.^ And an accept- 
ance by one member of a firm, in his own name, of a Bill 
addressed to a firm composed of four, is binding on the individ- 
ual so accepting.* So* where^a Bill purporting to be for value 
received in machinery supplied to the H. Mining Company,” 
was directed to the defendant individually, and he wrote across 
the Bill the words, ‘‘accepted for the Company; A. Bl, Purser,” 
he was held liable individuaHy although he was not a member 
of the company, buf was only the purser thereof.*] 

§ 77‘ Similar principles pervade the foreign law. Agents 
may draw Bills (and the same rule will apply to the indorse- 
ment and acceptance of Bills in the name of their principals.) 
But, then, in order to avoid personal responsibility, Agents 
must there, also, draw Bills in an appropriate manner ; other- 
wise, they may become |)ersonally responsible to the Payee. 
Thus, Heineccius says : Quid si institor cambium irassarit 
ad domimm^ hie vero bonis labatur? Tunc disUnguitur^ 
dominine fidem sequutus sit remittens^ an institoris. Hoc 
enim casu adversus insUtorem regressum habet^ aliquando 
eUf^m finite officio : illo casu ipse damnum sentire tenetur, 
Quum vero parum plerumque constet^ utirus fidem sequutus sit 
remittens: ejus jur^urando rem ad Uquidum perducendam esse^ 
censet Stryckim.^ Perhaps the true rule of the foreign law 
may be, (for some uncertainty seems to rest upon it,) that the 
question one, which resolves itself into the simple consider- 


aUy^*re8ponedble on the Bill, unless under fecial circumstances. Chitty on 
Bills, ch. 2, p. 87 to 89 (8th edit. 1883) ; Story on Agency, § 802 to 807 ; see 
also, Eaton r. Bell, 5 Bam. & Aid. 87. See Fox V. Frith, 10 Mee8»'& Weis, 
185, 186. ' 

* NIcbolls t;. Diamond, 24 Eng. Law & £q. K. 408 ; S. C. 9 Exch. 154. 

• Owctt'n. Van Uster, 10 MaOn. ^rang. Scott, R. 824; ‘S. C. 1 Eng. Law 
& Eq. H. 098 ; Molloy, de JurO Mbiiitimo, Boole 2, c. 10, § 18F. 

9 Ma^ 0 . Charles, 84 Eng. Law 8c Eq. R; IBS ; S. C. 5 El. RBI. 978. 

4 HdncM^. de jure, Camp!, cap. 4, 'f 25, 28 (edit. 1T69) ; Id.' cap. 5, § 12 ; 
Pothier on Oblig. n. 74, 448. 



CH. IV.] 


COMPETENCY OK PARTIES. 


9r 


ation, not of the form of the instrument, but of the fact, to 
whom the credit, under all the circumstances, is given, whether 
to the Principal, or to the Agent.^ 

§ 78* As to partners, the signature of the firm is, in general, 
indispensable to create a liability of the partnership, as Drawers, 
Indorsers, or Acceptors ; ^ and each partner has complete au- 
thority to use it ; and, when so used, the Bill will be deemed 
to be on the partnership account, and bind it accordingly, un- 
less, upon the face of the . Bill, «or upon collateral , proof, it is 
clearly established, that the party taking it, had full notice, 
that the Bill was drawn, indorsed, or accepted, for purposes 


* I have not found, in the foreign writers, tho question treated at lai'ge, when, 
and in what cases, and under what particular circumstances, the Agent will he 
personally bound, or not,aiJ Drawer of a Bill, drawn on account of his Principal, 
with the practical fulness, or distinctness, with which it has been treated by the 
English and Ameri(;an Courts. It is not improbable, that the doctrine of Heinec- 
i'ins, stat43d in the text, contains the general j)rinciplcs adopted in the foreign 
law, without any very exact consideration of the form, which tho contract as- 
sumes in the written instrument. So that the question then turns, or, at least, 
may turn, simply upon this : To whom, taking all the fivets, was the credit actu- 
ally given, and intended to be given ? to the Agent, or to the Principal V See 
Pothier de Change, ii. 28. Pothier, in his Treatise on Obligations, (n. 74, 448,) 
has pointed out, distinctly, the difference* between cases, where the Agent con- 
tracts in his own name, and the cjises, where he contracts in the name of liis 
Principal. Thus he says, n. 74 : “ What has been hitherto said, as to our only 
being able to stipulate or promise for ourselves, and not lor another, is to be 
understood as applying to contracts, which we make in our own name ; but wc 
may lend out ministry to another person, for whom we may contract, stipulate, 
or promise ; and, in this case, it is not we, properly tweaking, cohtract, but 
the other person, who contracts by our ministry.^* And again he says, n. 448 : 
“In order to raise the accessary obligation of employers, the manager must have 
contracted in his own name, although he was acting for the employer ; bint when 
he contracts in his quality of Agent, he does not enter into any contract^hiiu- 
self, it is his employer who contracts. Supra, n. 74. In this ease the maBager 
does not oblige himself; it is the employer, alone, who contracts a pnapipal obli- 
gation, by the ministry of his manager. When the manager coutraeto in his 
own name, the contract to oblige his employer, must concern the afiair' |to which 
he is appointed, and the manager must niot have exceeded the Umlta of his com- 
mission. Dig. L. 1 (a), § 7 & 12, de £xerc. Act” 

3 Chitty on Bills, p. 67 to 69 (8tll edit. 1SB8) ; Id. p. 186 ; Story on Partner- 
ship, § 102, 128, 129, 134, 186. 



92 BILLS OP EXCHANGE. [cH. IV. 

and objects, not within the partnership business.^ And this 
seems equally true in the law of France and Scotland.® 

§ 79* As to corporations, according to the old law, they 
could, generally, (for there always were some admitted ex* 
ceptioiis,) contract only uiidei|; their corporate seal. But the 
rule has been gradually relaxed, and the exceptions enlarged, 
until, in our day, it may be taken to be a firmly established 
rule in America, and admitted, to a great extent, in England, 
that corporations may contract and bind themselves by con- 
tracts not under seal, made through the instrumentality of 
their agents, and within the proper scope of the objects and 
purposes of their charter.® But the question is more nice, as 
to the right of a corporation to become Drawers, or Indorsers, 
or Acceptors of Bills of Exchange, or to become parties to 
any other negotiable paper. That an express authority is not 
indispensable to confer such a right, is admitted.^ It is suffi- 
cient, if it be implied, as a usual and appropriate means to 
accomplish the objects and purposes of the charter.® Corpo- 
rations are expressly mentioned in the statute of 8 & 4« Ann. 
ch. 9) respecting promissory notes, as persons who make and 
indorse negotiable notes, and to whom such notes may be made 

1 Story on Partnership, § 126 to 132. 

8 Story oil Partnership, § 129 ; Pothier on Oblig. n. 83 ; Pothier de Soci^t^, 
n. 101 ; 2 Bell, Coiimi. B. 7, p. 616 (5th edit.) ; Ante, § 76. 

Bank of Columbia v, Patterson’s Admin. 7 Crancb, K. 299 ; Bank of the 
United States Uandridge, 12 Wheaton, R. 64, 67 to 75; Beverley v. The 
Lincoln Gas Li^ht & Coke Company, 6 Adolph. & Ellis, 829 ; Church v. The 
Imperial Gas Light & Coke Company, 6 Adolph. 8c Ellis, 846 ; Story on 
Agency^ § 16, 52, 53; Kyd on Bills, p. 32 (3d edit) ; Arnold v. The Mayor, 
&c. of Poole, 4 Mann. & Granger, R. 860. — Upon this point it does not seem 
necessary here to cite tlie authorities at laige. Many of them will be found 
colleoted in Story on Agency, $ 52, 53 ; and Bayley on Bills, oh. 2, § 6, p. 53 
to 68 (5th edit 1830) ; Chitty on Bills, ch. 2, p. 45 to 72. 

^ Chitty <m Billsv p. 17 to 21 (5tli edit 1833) f Bayley on Bills, ch. 2, § 7, 
p. 69, 70 (5th edit 1880) ; Asjnnwall v. Meyer, 2 Sandford, Superior Ct 
(N. Y.) R. 180. 

^ See Broughton v. The Manchester Water Works Company, 3 Bam. k Aid. 
1, 7 to 11 ; Munn v. Commission Company, 15 Johns. R 44. 
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payable ; and, as the statute gives the like* remedy to and for 
corporations and others, as upon inland Bills of Exchange, it 
implies, that,, by the custom of merchants, they may, in some 
cases at least, draw, indorse, accept, or sue upon Bills of Ex- 
change.^ But where drawing, indorsing, or accepting such 
Bills is obviously foreign to the purposes of the charter, or 
repugnant thereto, there the act becomes a nullity, and not 
binding upon the corporation.^ 

§ 8Q. As, then, all persons in ^general, of sound mind and 
understanding, are, in .law, capable of becoming Drawers, In- 
dorsers, and Acceptors of Bills of Exchange, unless some dis- 
ability or incompetency specially attaches to them, let us, in 
the next place, proceed to inquire what persons are affected by 
any such disability or incompetency. It is no objection, there- 
fore, to the drawing, or indorsing, or accepting a Bill, that the 
party is a Trustee, and draws; indorses, or accepts the Bill on 
account of the ceBiui que trusty or beneficiary; for the act 
binds him personally, in point of law ; and the beneficiary has 
only an equitable interest.® The same doctrine applies to the 
case of partners, where a Bill is drawn, indorsed, or accepted 
in the name of the partnership; for each partner is clothed 


1 Bayley on Bills, ch. 2, § 6, p. 60, 68 (5th edit. 1830) ; Chitty on Bills, (8th 
edit 1883) ; Kyd on Bills, p. 19, 20 (3d edit.) 

2 Broughton r. Manchester Water Works Company, 3 Barn. & Aid. 1 to 12 ; 
Chitty on Bills, p. 1 7 (8th edit. 1883) ; Halstead i’. Mayor of New York, 5 Bar- 
bonr, Sup. Ct R. 218 ; S. C. 3 Comst. 430; Attomey-Gen. v. Li^ 6t Fire ins. 
Co. 9 Paige^ 477 ; Furniss v. Gilchrist, 1. Sandford, Superior Ct (N. Y.) R. 53. — 
Heineccius, speaking upon the subject of Partnerships (Societates), pi*obably 
meant to include, what we should call quasi corporations, or joint-stock companies 
also. He says : ** Itaque ne societates qaideni, tamquam pcrsonce morales, nego- 
tiationem coUybisticam es^ercere prohibentur. Immo illam exercent quotidie, 
quamvis alicubi legibus cantum sit, ut omnes et »nguli 80 (ji nomina stia sepa- 
ratim subscribere cogantur.” Heineeo. de Camb. cap. v. § 15, p. 49 (edit. 17^9.) 
in the foreign law, at least in some countries, partnerships, using the name of the 
firm, may sue and be sued in the firm’s name. See Stoty on Partn. § 221, note 
(1) ; Id. § 235, note (5) ; see, also, 2 Bell, Comm. B. 7, p. 619, 620 (5th edit) 

3 Chitly on Bills, ch. 6, p. 226 (8th echt 183S) ; Bayley on Bills, ch. 2, § 7, p. 
69 ; Id. ch. 5, p. 184 (5th edit 1880.) 



94 * 


BILLS OP EXCHANGE. 


[CH. IV. 

with full authority, for purposes within ths scope of the part* 
nersbip, to draw, indorse, or accept a Bill in behalf of the 
firm.^ 

§ 81. The cases of disability or incompetency in our law 
may, perhaps, be reduced to /our classes. ' (!•) First ; Minors. 
(2.) Secondly ; Married Women. (3.) Thirdly ; Alien Ene- 
mies. (li.) And, Fourddy; persons insane, or imbecile in 
mind.^ 

§ 8S. Some other cases of disability and incompetency exist 
in other countries. .Thus, for example, ecclesiastical persons, 

^ Chitty on Billst ch. 6^ p. 226 (8th edit. 1888) ; Story on Partn. § 101, 102; 
Bayley on Bills, ch. 2, § 6, p. 62 to 69 (dth edit. 1880.) 

9 Tl^e case of bankruptcy is sometimes deemed to create an incapacity or dis- 
ability. But it is not a general incapacity or disability. By bankruptcy the 
Bankrupt is divested of all right and power to transfer any of the property, 
then owned or possessed by him, with celrtain exceptions in favor of bond Jide 
purchasers without notice; and the property passes to his Assignee for the 
benefit of his Creditors ; and the Assignee may sue upon Bills, and Notes, and 
other choses in action, to recover the same. By the Bankrupt Acts of England, 
(see, among others, Stat 6 Geo. 4, ch. 16,) the Assignee is also entitled to all 
the property which may accrue to the Bankrupt, in any way- after his bank- 
ruptcy, before he obtains his certificate of discharge. But in neither case is 
there any general personal incapacity or disability created in the Bankrupt ; 
for he may still sue, in his own name, where he is a Trustipe for a third person, 
as where he has assigned a Bond, or other chose in fiction, for a valuable con- 
sideration before his bankruptcy; for, then, he may sue for the benefit of the 
Assignee. Chitty on Bills, ch. 6, p. 228 to 280 (8th edit 1883); Pease v. Hirst, 
10 Barn. & Cressw. 122; Carpenter v, Marnell, S Bos. & Pull. 40; Kitchen v. 
Bartsch, 7 East, H. 58. Nor is the Bankrupt restrained from suing upon any 
contract mada> with him after his bankruptoy unless he is prohibited by the As- 
signee to sue ; for he may otherwise sue as Trustee for their benefit. Ibid. ; 
Webb V. Fox, 7 T. R. 891 ;* Drayton v. Dale, 2 Bam. & Cressw. 298; Ash- 
ley t)i Kell, 2 Str. 1207 ; Bayley on Bills, ch. 2, § 4, p. 49, 50 (6th edit. 1830) ; 
Chitty on Bills, ch. 6, p. 227 to 288 (8th edit 1838.) Upon other grounds, it 
seems improper to treat the case of bankruptcy, as creating a personal incapac- 
ity, or disability, to , be a party to a Bill of Exchange ; for he may bind himself 
thereby, although he cannot, if uncertifieated, bind hia estate. Thus, if he 
draws a Bill, or accepts a Bill, in favor of a third person, he makes himself liable, 
personally, therefor. The law does not disable him ftrom contracting with oth- 
ers; but gives the Assignee the benefit of contracts made by him, if he is un- 
certificated, and the contracts are beneficial to the estate. But the Bankrupt, 
by his own acts, cannot bind the Assignee. 
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or the clergy, are, by the statute law of England, prohibited, 
under penalties, from engaging in trade, or farming, for lucre 
or profit.^ But this prohibition* extends only to engaging in 
the traffic of Bills of Exchange for a livelihood, or in the busi- 
ness of merchandise or commerce; and not to a clergyman s 
merely becoming a party to a Bill, by drawing it for purposes 
connected solely with his own profession or clerical employment, 
or for the improvement of his own estate, or the payment of 
his own debts.* And, even in cases where a clergyman shall 
draw Bills of Exchange by way of trade* and merchandise, it 
may be very doubtful whether the contract is not in favor of 
all persons but himself, obligatory, so that they may recover 
against him ; but he, not against them.* Similar prohibitions, 
as to the clergy and other ecclesiastical persons, exist under 
the Canon Law, in France, which, on account of the sanctity 
of their profession, requires them to abstain from carrying on 
commerce.^ But, then, the qoiitraet is not treated as absolutely 
void ; but, if given for money received by a clergyman, the 
contract, although drawn in the form of a Bill of Exchange 
on a third person, who owes the Drawer, is presumed to have 
been designed by the parties as an order (rescription), rather 
than a Bill of Exchange.* 

§ 83. Heiiieccius also asserts, that, although Bills ^ of Ex- 
change were originally in use only by merchants ; yet, that 
there can be no doubt, that princes, and counts, and other 
illustrious and noble persons, may freely contract, and become 
parties thereto, unless specially prohibited.* And be adds in 


I Stat. 81 Hen. 8, ah, 18, § 8 ; 48 Geo. 8, ch. 84, $ 5 ; Chitty on Bills, ch. 2, 
§ 1, p. 16 (8th edit. 1888) ; Ex parte Meymot, 1 Atk. 196. * 

3 Ibid.; Hankey r. Jones, Cowp. E. 745. See, iJso, Ex parte ln^pyrnot, 1 
Atk. 196. 

3 Ex parte Meymot, 1 Atk. 196. 

t See, also, as to the law of England, Hall v, FranHin, 8 Mees. k Welsh. 269. 
® Pothier de Change, n. ^7, 

^ Heinecc. de Camb. cap. 5, § 2, 8, 14, 17. 
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another place, that the clergy are competent to bind theniselves 
by Bills of Exchange, and also ministers of princes, and noble- 
men, an<b military officers, and academical professors, althodgh 
they may be generally prohibited from engaging in trade or 
commerce; but that frequently they are specially exempted 
from arrest on such Bills, upon^he grounds of public policy.^ 
§ 84. Passing, however, to the consideration of the disabil- 
ities and incapacities created by. our law, let us, in the first 
place, consider the disability of Minors, or, as they are in our 
law significantly called, Infants, meaning all persons under 
twenty-one years of age. In general, contracts made by In- 
fants, are treated, (1.) as void, (2.) or as voidable, (8.) or as 
valid^ They are void when they are clearly not for the ben- 
efit of the Infant ; they are Voidable when they may, or may 
not, be for his benefit, according to circumstances; they are 
valid when -they are siich as the law allows and justifies.^ 
Within the latter predicament fall all contracts of Infants for 
necessaries, suitable to their age, rank, and condition in life.^ 
But, by our law, an Infant has no capacity to draw, indorse, 
or accept, a Bill of Exchange, so as [absolutely] to bind him- 
self personally in the course of trade ; for he*is not at liberty 
to engage in trade.^ And even a Bill of Exchange, given for 
necessaries, would seem, upon principle, to be invalid ; for an 
Infant is not capable of binding himself to pay a specific sum, 


i Ibid. — Formerly, according to Heineccius, Jews were prpliibfted from deal- 
ing with Christians in Bills of Exchange ; at least by way , of assigning their 
right of action to them. Heinecc. do Camb. cap. 2, § 8. 

s Keane v. Boycott, 2 H.^Black. R. 511, 514, 516 ; Com. Dig. Enfant, B. 5, 6, 
C. 1 to 4, 9 ; Holmes t?. Blogg, 8 Taunt. R, 36 ; Id. 508 ; 2 Kent, Comm. Lect. 
31, p. 232 to 244 ^4th edit) ; 1 Story on^^. Jurisp. § 240 to 243 ; 1 Black. 
Comm. 4^63 to 46^7 ; Wood v» Fenwick, 10 ^es. Sc Weis. 196. 

3 Ibid ; Burghart v. Hall, 4 Mees. & Welsh. 727. 

< Chitty on Bills, ch. 2, p. 21, 22 (8th edit 1823) ; Bayley on Bills, ch. 2, 
§ S, p. 44, 46 (5th edit 1880) ; Williams Harrison, Garth. R. 160 ; S. C. 3 
Salk. 197 ; Williamson v. Watts, 1 Camp. B. 662; JoheS v. Darch, 4 Price, R. 
300. 
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even for necessaries ; but only what they are worth ; ^ and a 
forfi<tri\ he is not liable [accordinof to many authorities- ] on 
a liill of Exchang-e, pven for neeessarit‘s, which is n(‘0()tia- 
ble; for that might inv(dve him in liability to third persons.'^ 
Howev(»r, liills of Exchange dniwa by Infants, are not deemed 
so utterly without possible benefit to them that they are void ; 
hut they are deemed merely voidable by them at their election 
Hence it is, that if upon coming of age, an Infant sliould ratify’^ 
and confirm a Bill of Exchange, ^iven by him during his in- 
fancy. for a valuabh^ consideration, it vvoifld be biinling upon 
him/* 

^ S.). The doctrine above stated is strictly applicabb* to 
every case* where an Infant is either tin* Drawer or the 
Drawee* of a Hill of Exchange.®^ It seems e^pially ajiplicable 
to tin* case wh(‘r(* an Infant is Indorser of a Bill payabb* to 
himself, or his order. ^ Such a Bill is undoubtedly good, in 
his own fav(»r, as Payee; for a third person may, for a valu- 
able consideration, undertake to pay money to an Infant, and 
be Ixnmd thereby.^ It is equally certain that he <‘annot, in 


1 ’Willi.'iinson v. Walls, 1 Camp. U. r>r)2; Taylor v. ('rokor, 4 Ksp. It. 187 ; 
(Jililjs V. Merrill, y Taunt. K. .'107; Trueman r. Hurst, 1 TVrm 11. 40; Swasuy 
V. y'aiuli'ilioyden, 10 Johns. It. 33. But see Chilly on Bills, cli. 2, p. 21, 22, and 
note (r), (8lli lulit. 1833.) 

~ IMcCh’illis V, How, 3 N. Hamp. U. 348; Boucholl v. Clary, 3 Bruvard, 134 ; 
Fonton r. Wliito, 1 South. 100 ; McMinn i\ lliohinonds, 0 Yorger, 3 ; Hondtir.son 
r. Fox, f) Ind. 483. But see, contra, Karle o. Reed, 10 Met. 387 ; Dubose v. 
Wheddoii, 4 McCord, 221 ; Bingham on Infancy, (BennetCs edit.) 27, note (2.) 
Swasey v. Vanderheyden, 10 Johns. K. 38. 

4 Gibbs V. Merrill, 3 Taunt. K. 307; Bayley on Bills, eh. 2, § 2, p. 44 to 46 
(5th edit. 1830.) 

5 Cliitty on Bills, ch. 2, p. 23 (8th edit 1833) ; Bayley on Bills, ch. 2, § 2, p. 
45, 4C (5th edit. 1830.) 

® Bayley on Bills, oh. 2, § 2, p. 44 (5th edit. 1830) ; Willilims v, Harrison, 3 
Salk. 197 ; Williamson v. Watts, 1 Camp. R. 552 ; Taylor v. Ooker, 4 Ksp. R^ 
187. 

Chitty on Bills, ch. 6, p. 224 (8th edit. 1833.) 

® Bayley on Bills, ch. 2, § 2, p. 45, 46 (5th edit. 1830) ; Warwick v, Bruce, 
2 M. k Selw. 205; S. C. 6 Taunt. R. 118; Nightingale u. Withington, 15 
Mass. R. 272 ; Holmes v. Blogg, 8 Taunt. R. 35. 
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consequence of his general incapacity, make himself personally 
liable to pay the debt in virtue of the contract created by law 
by his indorsement.^ But another point remains for consider- 
ation ; and that is, whether, by his indorsement, he can trans- 
fer a title to an Indorsee, so«that the latter may be entitled to 
receive payment thereof, or to sue any of the other parties to 
the Bill. It has been held that he can, since the indorsement 
is voidable only and not void ; and, therefore, until avoided by 
the Infant, the indorsement will he good as to the other parties 
to the Bill.^ 

§ 86. In some respects the foreign law differs from ours, 
as to the disabilities of persons, who are Minors or Infants. 
Minors are not, by the foreign law, positively incapable of 


1 Bayley on Bills, oh. 2, § 2, p. 46, 46 (6th edit. 1830) ; Warwick v. Bruce, 
2 M, 6c Selw. 206; S. C. 6 Taunt. R. 118 ; Nightingale v, Withington, 16 Mass. 
R. 272 ; Holmes i*. Blogg, 8 Taunt R. 35. 

2 Grey r. Cooper, 3 Doug. U. 66 ; Taylor v, Crokcr, 4 Esp. R. 187; Jones v, 
Darch, 4 Price, R. 300; Nightingale w. Withington, 16 Mass. R. 272; Bayley 
on Bills, ch. 2, § 2, p. 45, 46 (5th edit 1880) ; Chitty on Bills, ch. 2, p. 23 (8th 
edit 1838) ; Id. ch. 6, p. 224. — Loi^ Ellenborough seems to have thought, in 
the case of Taylor v. Croker, (4 Esp. R. 187,) that, even after notice by the 
Infant to the Acceptor not to pay, the Indorsee might recover against the 
Acceptor. But there seems great reason to doubt the correctness of that decis- 
ion ; at least, as applied to an indorsement made after the acceptance. Where 
the indorsement made is before the acceptance, or the Bill is drawn by an 
Infant, and afterwards accepted, with the knowledge, that the Drawer or In- 
doi-ser is an Infant, there may be more room for doubt ; since the acceptance, 
under such circumstances, may, in favor of the Indorsee, be properly held to 
be an affirmance of the competency and capacity of the Drawer or Indorser to 
do the act. See Chitty on Bills, ch. 2, p. 23 (8th edit. 1833) ; Drayton v. Dale, 
2B.& Cressw. 293, 290. In this last case, Mr. Justice Bayley said: “It is a 
general principle, applicable to all negotiable securities, that a person shall not 
dispute the j)owor of another to indorse an instrument, when he asserts, by the 
instrument, which he issues to the world, that the other has such jK)wer.” In 
Pitt V. Chappelo^, (8 Mces. & Welsh. 616,) where a Bill was drawn, payable 
to the order of a person who was then a Bankrupt, which Bill was indorsed by 
the Bai^krupt to an Indorsee, and accepted by the Drawee, it was held, that the 
Acceptor was, a\8 U'tween himself and the Indorsee, estopped to deny the com- 
petency of the Banknipt to indorse the Bill. See also Braithwaite v, Gardiner, 
8 Adolph. & Ellis, N. S. 473. 
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nmkiiific contracts, provided the contracts are beiieticial to them. 
But all contracts, made by them, are liable to be rescinded ; 
and the Minors are entitled to be reinstated in their oriji^inal 
rights, if their contracts are injurious to thern.^ Contracts, 
by. way of Bills of Exchange, or* Promissory Notes, are gen- 
erally deemed injurious to them. And, hence, it should seem, 
that Minors incur no absolute responsibility, and are incapable 
of binding themselves, either as Drawers or Indorsers of 
Promissory Notes, or Drawers, pr Drawees, or Indorsers of 
Bills of Exchange. But, in favor of commerce, inasmuch as 
Minors are permitted to engage in it, an exception is made of 
Minoi s, who are merchants, and they may become parties to, 
and bind th(»ms(*lves by, Bills of Exchange, and Promissory 
Notes, in their business and character, as merchants. Thus, 
Heineccius says: Contra non obscurum est^ riijori cambiali 
locum non esse adversits inipuberes^ el minorcnncs ; illorum 
cnim camhia plane nulliiis momenti sunt ; his vero Iwsis com* 
petit benejicium rcstitutionis in integrum. Excepli ianicn sunt 
minorcnnes^ (pd mercaturam exercent^ quippe^ qui in rebus ad 
mercaturam pertinentibus ne jure quidem communi in integrum, 
restituuntur? 

§ 87 . Tfie same rule, with similar exceptions, has prevailed 
in France, from a very early period. It is ex|)ressly recog- 
nized in the Ordinance of 1G73 (tit. 1, art. 6);^ and it has 
beim since incorporated into the modern (Jodes of France.* 
The Civil (yode declares, that Minors are inca[)able of con- 
tracting ; but that they cannot, on account of their incapacity, 
impeach their contracts, except in cases provided for by law ; 


* Pothier on Oblig. n. 52. 

2 Heinecc. do Carab. cap. 5, § 3, 4, 6. 

3 Joiisse sur L’Ord. 1673, tit. 1, art. 6, p. 10 (8th edit. 1*802); Pothier dc 
Change, n. 28 ; Pothier on Oblig. n. 49, 62. 

^ Code Civil of France, art. 1124, 1125, art. 1312 ; Code of Commerce, art. 
114 ; Pothier de Change, n. 28 ; Locre, Esprit de Comm. Tom. 1, Liv. 1, tit. 8, 
art 114, p. 356. 
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and mm\g these cases are those where the contract is to their 
injury.^ But, under certain limitations, Minors are permitted 
to engage in commerce ; and, when they are so engaged, their 
contracts, ma<le in the course of their business, bind them ; ^ 
and, in an especial manner, Bills of Exchange drawn, indorsed, 
or accepted by them, in their commercial negotiations, will be 
obligatory upon tliem.^ But Promissory Notes and Bills of 
Exchange drawn, indorsed, or accepted by Minors, who are 
not merchants or bankers, are, by the Code of (Commerce, 
declared to be void, in respect to them ; and, therefore, the 
remedial justice thereon is not now confined to cases where 
the contract, created by the Bill or Note, is injurious to them. 
There is a positive aiul absolute prohibition of their binding 
obligation in all cases/ This prohibition, howev<*r, does not 
extend beyond the ])rotectiou of the Minor himself ; and, there- 
fore, the Bill or Note will bind all the other |)arties to it, not 
only in favor of the Minor, but also in respect to each 
other.® 

^ 88. Within the like predicament, as Minors, ptu’sons 
fall, who, by the foreign or civil law, are interdicted, and 
rendered incapable of contracting by reason of prodigality ; 
for, although such persons know what they do, yet their 
consent is not deemed valid ; and they are treated as per- 
sons, not S2U Juris^ and as having no reasonable discretion.® 
In some of the American States a similar rule prevails, as 
to persons who aix* put umler guardianship, by reason of 


' Code Civil of Franco, art. 1121, 1125, 1312; Iil. art. 483 to 487 ; Pardossus, 
Droit Coiiiin. Tom. 1, art. 56 to 62. 

2 Code Civil ol* France, art. 4t^7; Pardossus, Droit Comm. Tom. 1, art. 56 
to 62. 

3 Ibid. 

4 Coilo of Comm. art. 112; Looro, Esprit de Comm. Tom. 1, Liv. 1, tic 8, 

^ 1, 114, p. .356 to 366 ; Pardossus, Droit Comm. Tom. 1, art. 66 to 62. 

5 J^oi-rtS Esprit do Comm. Tom. 1, Liv. 1, tit. 8, § 1, art. 112, p. 360 ; Pothier 
on Obliji. n. f)2. 

® Pothier on Oblijjf. n. 50 to 52. 
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their being* addicted to habitual drunkenness ; and, while 
that guardianship continues, they are incapable of making 
any valid contract, so as absolutely to bind themselves 
thereby. 

^ 89. But although persons, jv^ho are interdicted, by the 
foreign and civil law, from managing their affairs, by reason 
of prodigality, are thus incapable of binding themselves by a 
contract, yet they are not, absolutely, incapable of contracting ; 
for they may, like Minors, by coptracting without the author- 
ity of their tutor, curator, or guardian, oblige others to them, 
although not oblige themselves to others. And this is, accord- 
ingly, laid down in the Institutes and Digest. Namque plac^ 
uit mcUorcm conditionem licere eis facere^ etiam sine tntoris 
auctoritate} cut bonis interdictmn est^ stipulando sibi 
arqiiirit^ The reason is, that the power of tutors, curators, 
and guardians is established in favor of Minors and inter- 
dicted persons, and their assistance is necessary only for the 
interest of the persons under their charge, and from the ap- 
prehensions of their beings ^^Itseived ; Jind, consetjuently, such 
assistaiKte becomes superfluous, when, in fact, they make their 
condition better.® 

§ 90 . Secondly, as to married women. By the [common] 
Law of England and America a married woman is incapable, 
in any case, of becoming a party to a Bill of Exchange, so as 
to charge herself with any obligation whatsoever, ordinarily 
arising therefrom.^ This results from her general disability 
to enter into any contract, under the Common Law ; for, dur- 
ing the marriage, her very being or legal existence, as a dis- 
tinct ' person, is suspended, or, at least, is incorporated and 


1 Inst. Lib. 1, tit. 21. 

8 Dig. Lib. 45, tit. 1, 1. 6. 

3 Ibid. ; Pothier on Oblig. n. 52. 

^ Bayley on Bills, ch. 2, § 3, p. 47, 48 (5th edit. 1880) ; Chitty on Bills, ch. 
2, p. 24 (8th edit. 1833) ; Id. ch. 6, p. 225 ; Edwards v, Davis, 16 Johns. K. 
281 ; Com. Dig. Baron & Feme, Q. 

9 * 
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consolidated, into that of her husband.^ There are certain 
exceptions, recognized by Courts of Equity, and by the cus- 
tom of London, which it is unnecessary to advert to, since 
they have no manner of application to tlie ordinary doctrines 
respecting Bills of Exchange,^ It will, generally, make no 
difference, as to this disability of a married woman, at the 
Common Law, to bind herself by any obligation, as a party 
to a Bill of Exchange, that she is, at the time, living separate 
and apart from her husband ; ® or, that she has a sejiarate 
maintenance secured, to her ; ^ or, that she has eloped, and is 
living notoriously, in a state of adultery ; ^ or, even that she 
is separated from her husband by a decree of divorce, a mensd 
et Ihoro ; for nothing, bpt a divorce, a vinculo malrimonii^ 
will restbVe her ability,® 


1 1 Black. Comm. 442 ; 2 Stox^£q(^Jurisp. § 1367 ; Bayl(*y on Bills, ch. 2, 
§ 8, p. 47, 48 (5th (ulit. 1830) ; CaaUeffV Sliaw, 4 Term R. 361 ; Co. Litt. 132 
h. 133 a; Com. Dijr. Baron & Femo^'jfK Q. 

2 See 2 Story on Kq. Jurisp. § ite?. to 1403; Clutty on Bills, ch. 2, § 1, 

р. 24, 25 (8th edit. 1833); Cauj^.v.. Sl»w, 4 Term R. 361 ; Beard r. Webb, 
2 Bos. & Pull. 93 ; Stewart v. Kirkwall, 3 Madd. U. 387. — In Eijuity, »a 
man-ic<l woman may contract with reference to her own property, secured to 
her .separate use ; and, therefore, she may accept a Bill of Exchange ; and tlic 
same may become payable out of her separate property, although she cannot, 
otherwise, bind herself, personally, fi)r the debt. Stuart, r. Lord Kirkwall, 3 
Madd. 11. 887 ; 2 Story, Kq. Jurisp. § 1397 ; Francis u. Wigzell, 1 Madd. R. 
258 ; Aylett v, Ashton, 1 Mylne & Craig, 105, 111 ; Owens v. Dickenson, 1 Craig 
& Phillij)s, R. 48 ; Gardner r, Gardner, 22 Wend. R. 526. 

3 -Marsliall v. Rutton, 8 Term R. 545 ; Bayley on BilLs, cdi. 2, § 3, p. 48 (5th 
e<lit. 1830) ; Chitty on Bills, ch. 2, § I, p. 24, 25 (8th edit. 1833) ; Hatcliett r. 
Baddeley, 2 W.. B*%ck. R. 1079 ; Lean i;. Schutz, 2 W. Black. R. 1195, 1196; 
Hyde v. Price, 3 Yios. Jr. 443. 

Ibid. 

5 Ibid. 

Ibid.; Co. Litt. 134 a ; Lewis v, Lee, 3 Barn. & Cressw. 291 ; Falthorne 

с. Blacpiire, 6 M. &^elw. 73. — In M;v.ssachusetts, a ditferent rule jm* vails ; for 
there, under the statutes, allowing a divorce, a mensil et thoro, it Inis been held, 
that, although, after a deerec of |uch a divoive, the husband’s right to reduce 
into ])ossessiou (*hoses in action, which belongeil to his wife, during the coverture 
and prior to the divorce, remains ; yet, after such divoix'e, she is to be treated 
as a feme sole, in respect to property, subsequently at'quired on debt.s con- 
tracted by her. Dean v. Richmond (5 Pick. R. 461.) Upon that occasion it 
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§ 91. There are, indeed, some exceptions to the general 
rule, created by the Common Law, which stand upon jtecnliar 
grounds, and are quite consistent with its application to ordi- 


was admitted, that the statute did not directly apply to the case. Bnt Mr. Chiel’ 
Justice Parker, in delivering the opinion of the Court, said : “ But the (juestion, 
which alone atlects the present action, in regard to the capacity of the i)luiiitiir 
to sue, appears not to have been settled, and that is, the etfect of a divorce, a 
mensil et thoro. Suith a divorce does not dissolve the marriage, though it 
separates the parties, and establishes separate interests between them. By our 
statute, the wife, after such a divorc^, is not only free from the control of the 
hmsband, but all her interest in real estate is restored to her ; alimony is allowed 
her, out of the estate of her husband ; and she is left to jirocure her own main- 
tenance by her own labor, where the husband is unable to aflbrd any alimony ; 
which is the case in ino.st instances of divorce of this nature. In addition 
to these burdeins, she frecpuuitly has to. support young childreli, .^'ithout any 
means but her own industry. Shall she not maintain an action, even against 
her husband, for aliuiony, which, though able, he may refu.se to pay ? Alay .she 
not sue those who trespass upon her l^ndgj^jjr the tenant.s, who may withhold 
the rent, or for the earnings of her latSi^ or Uie speeifu* articles of property she 
may have purchased with the savings alimony, her rents, or the iv-wards 

of her labor? If not, the law, inst^^|d.df pro46cting her from the oppression, 
and abu.sti of power, of the husband, ha|«;|^^^ly relea.scd him from an incon- 
venient connection, reserving to him deprive her of all comfort and 

support. If she must join him in any'tiction, he may release it; he may re- 
ceive her rents, and discharge her tenants ; he may seize all her nec(‘8sary 
articles of furniture, and appropriate them to liimself ; and he may intercept 
the little I'ruits of her industry, which are absobitely necessary for lu‘r support. 
If the Common Law allows all this, and there is no relief, (‘xcept by applit;a- 
tion to a Court of Eijuity, the Common Law is, indeed, most iinpofent ; and, 
where there is no Court of Eipiity, as there is not, with us, to tliese purposes, 
the system is most iniquitous. But it Is not so. The Common Law only pro- 
hibits «actions by women, who have husbands alive, whos^ rights art^ not im- 
paired by law, but by compact between them, the law recognizing no authority 
to make such compacts. Where the law itself has separate them, and estab- 
lished separate interests, and fcparato property, it acknowledges no such ab- 
surdity, as to continue the power of the husband over everything but the per- 
son of the wife. No ease ai)i)ears in the English books, and, without doubt, bc- 
• cause the interests of the wife, so situated, may l;e takeiu,*arc of in Chancery. 
In Bac. Abr. Baron & Feme, M., the editor, in the margin, puts the qumre, 
whether a woman, divorced, a mensa et thjro, may not be sued, without her 
husband ; which is enough to show, that, until his time, there had been no de- 
cision to the contrary, and I do not find, that there has been any since. In a 
recently published book, which I trust, from the eminence of its author, and the 
merits of the work, will soon become of common reference in our Courts, 
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nary cases. Thus, for example, if the husband has abjured 
the realm, or if he is deemed, in contemplation of law, to be 
civilly (although not naturally) dead, as, if he is, by a judicial 
sentence, or otherwise, banished, or transported for life, or 
for a term of years ; "or if h« has, by a religious profession, 
renounced civil life, the disability of the wife is suspended, 
during that period, and her capacity to contract is restored.^ 
So, a married woman, resident in any country, whose husband 
is an alien, and never ha‘s been in that country, has been held 


(Kent’s Comraentaries, Vol. II. p. 136,) the learned author, after tracing the 
English authorities, upon the subject of liability of married women, living 
separate, ami having maintenance, says : I should apprehend that the wife 
could sue, and be sued, without her husband, when the separation between the 
husband and wife was 4)y the act pf thh and that takes place not only in 
the case of a divorce, a mensft et 'ftoi^^^ut also in the case of imprisonment 
of the husband, a.s a punishment for edmes. Such a separation may, in this 
respect, be equivalent to transportation for a limited time *, and the sentence, 
which suspended the marital pOwer, suspends the disability of the wife to act 
for herself, because she cannot have ^be authority of her husband, adh is neces- 
sarily deprived of his protection.* So far as this opinion relates to the case of 
divoi'c#, we fully concur 'with him and are satisfied, that, although the marriage 
is not, to ail purpoSbs, dissolved by a divorce, a mensA et thoro, it is so far sus- 
pended, that tlio wife may maintain her rights by suit, whether for injuries done 
to her person or property, or in regard to contracts, express or implied, arising 
atler the divorce, and that she shall not be obliged to join her husband in such 
suit ; and, to the same extent, she is liable to be sued alone, she being, to all 
legal intents, a feme sole, in regard to subjects of this nature. Such, however, 
is not the law of England, it having been recently decided, that coverture is a 
good plea, notwithstanding a divoix:e, a mensA et thoro. Lewis v. Lee, 3 Barn. 
& Ci^ssw. 291. BuCiihe difference in the administration of their law of divorce 
and ours, and the power of the Court of Chancery there, to protect the suffer- 
ing party, will sufficiently account for the seemlKg rigor of their Common Law 
on this subject. If the husband is not liable for the debts of the wife, after a 
divorce, a mensA, the chief reason for denying her the right to sue alone, fails.** 
fiPick. R.p. 466 to 467. 

* Hatchett v. Baddeley, 2 Wm. Black. R. 1079 ; Marshall v. Button, 8 Term 
R. 545 ; Bayley on Bills, cb. 2, § 8, p. 47, 48 (5th edit 1880) ; Chitty on Bills, 
ch. 2, § 1, p. 24, 25 (8th edit 1833) ; Bayley on Bills, ch. 2, § 3, p. 47 (5th 
edit) ; Sparrow v, Carruthers, cited 1 Term R. 6 ; Co. Litt 133 a, and Harg. 
note (8) ; Story on Partn. § 10 ; Carrol u. Blencow,4 Esp. R. 27 ; Newsome 
w. Bowyer, 8 P. Will 37. 
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to be restored to the like capacity ; ^ and a fortiorU the rule 
will apply, if he is an alien enemy 

§ 92. With these exceptions, and others, which stand, or 
may stand, upon analogous grounds, the general rule |)revails, 
that married women cannot bigd themselves, personally, by 
contracts, to third persons ; and consequently, they cannot bind 
themselves, as paities to any Bill of Exchange, either as Draw- 
ers, or as Indorsers, or as Acceptors.® But, it by no means 
follows, that other parties may not l>e bound to them by, and 
under, such instruments, and that they in^iy not, mh modo^ pos- 
sess or pass a title thereto, which shall be effectual between 
other persons and parties. They may certainly act as Agents 
of third persons, in drawing, indorsing, and accepting Bills of 
Exchfinge ; ^ and they may bind their own husbands, as Draw- 
ers, or Indorsers, or Acceptors, if they act by their express 
authority, or with their ithplie^ consent and appnJiation. 
Thus, for example, the wife may draw, or indorse, or acc<q)t a 
Bill, in the name of her husband, [or even in her own name 
but for ffis beneHt,^^] with his express or implied consent.® On 
the other hand, if a note be made payable, or indorsee^ to a 
married woman, or her order, whose husband is under no civil 
incapacity, it becomes immediately, by operation of law, pay- 
able to the husband, or his order ; ^ and he may, atf his elc(!tion, 


* Kay V. Ducliesse de Pienne, 3 Camp. K. 123 ; Gregory v. Paul, 15 Mass. K. 
31. See De Gaiilon v. L’Aigle, 1 Bos. & Pull. 357 ; Abb^ v. Baylcy, 0 Pick. 
11. 83. 

2 Derry u. Duchess of MazalAie, 1 Ld. Raym. 147. • 

^ Howe i’. Wildes, 34 Maine, 666 ; Van Steenburgli v. Uoflman, 15 Barb. 28, 

4 Story on Agency, § 7, and the authorities there cited. 

5 Lindus v, Bradwell, 6 Manning, Granger & IScott, 58.%; Hancock Bank v. 
Joy, 41 Maine, 568 ; Reakert v. Sanford, 5 Watts & Serg. 164. 

0 Bayley on Bills, ch, 2,§ 3, p. 48,49 (5th edit 1830) ; Smith v. Pedley, cited 
* ibid. 

7 Bayley on Bills, ch. 2, § 3, p. 48, 49 (5th edit. 1830) ; Arnold v. Rcvoult, 
1 Brod. & Bing. R. 443 ; Philliskirk v. Pluck well, 2 M. & Selw. 395 ; Draper v, 
Jackson, 16 Mass. R. 480; Commonwealth v, Manley, 12 Pick. R. 173; Russell 
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indorse it, or negotiate it, or sue upon it, in his own name ; ^ 
or, he may sue upon it in the joint names of himself, and his 
wife ; * or he may allow her to indorse, or negotiate it, in her 
own name.® And, in this last Case, it may be declared upon, 
either as indorsed by her husband, or hi her own name with 
his consent ; and thus a good title may be acquired by the In- 
dorsee against the husband, as well as against the other parties 
to the Bill.^ 

§ 93. Bills of Exchange, 4rawn or accepted by the wife 
before marriage, are binding upon her after the marriage, 
and both the husband and wife may be sued therefor by 
the Holder. Bills of Exchange, made before marriage,® and 
payable to the wife, or her order, become, like other choses 
in action, the property of the husband, if he reduces them 
into possession during the coverture.® But, if they are not 
so reduced into possession, . and the wife survives him, she 
will be entitled to them, in right of her survivorship.’^ On 

v. Brooks, 7 Pick. B. 65 ; Richards v. Richards, 2 Barn. & Adolph. ^47 ; Hem- 
mingway t). Mathews, 10 Texas, 207. 

1 Il#l. ; Burrough v.Moss, 10 B. & Cressw. 558 ; Mason i?. Morgan, 2 Adolph. 
& Ellis, 80. 

9 Ibid. ; Richards v, Richards, 2 Barn. & Adolph. 447. 

3 Stevens r. Beals, 10 Cush. R. 291 ; Rolands. Logan, 18 Ala. 307 ; Menken.? 
V. Heringhi, 17 Missouri R. 297. 

^ Bayley on Bills, eh. 2, § 3, p. 47, 48 (6th edit. 1830) ; Chitty on Bills, ch. 2. 

§ 1, p. 25 to 27 (8th edit. 1833) ; Id. ch. 6, p. 225 ; Barlow v. Bishop, 1 East, R. 
432 ; Cotes v. Davis, 1 Camp. R. 485 ; Prestwich v. Marshall, 4 Carr. & Payne, 
594 ; S. C. 7 Bing. R. 565; Burrough v. Moss, 10 B. & Cressw. 558 ; Mason 
V. Morgan, 2 Adolph. & Ellis, 30 ; Lindus v. Brad well, 5 Manning, Granger & 
Scott, R. 583, 

fi Sc*arpellini e. Atcheson, 7 Adolph. & Ellis, S.) R. 864 ; Howard v. Okes, 

3 Welsby, Hurlstone k Gordon, R. 136. 

® Richards w. Richards, 2 Barn, k Adolph. 447 ; Co. Litt. 351 b; Garforth v. 
Bradley, 2 Ves. 675>; Betts v. Kimpton, 2 Barn. & Adolph. 273; Com. Dig. 
Baron & Feme, E. 3 ; McNeilage t?. Holloway, I Barn, k Aid. 218; Legg v. 
Legg, 8 Mass. R. 99; Howes v. Kgelow, 13 Mass. R. 384 ; Dean v, Richmond, 

5 Pick. R. 461 ; Chitty on Bills, ch. 6, p. 225 (8th edit. 1838) ; Id. ch. 2, § 1, • 
p. 26, 27. 

^ Ibid.; Com. Dig. Baron k Feme, F. 1, 2; Draper v. Jackson, 16 Mass. R. 
480 ; Stanwood u. Stanwood, 17 Mass. R. 57. 
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the Other hand, if he survives her, and they are not re- 
duced into possession before her death, then her personal 
representatives will be entitled to sue for them ; but the bus- 
band will be entitled to the proceeds, when recovered, in right 
of his survivorship.^ The same; doctrine will apply through- 
out as to Billsvof Exchange, and other choses in action, made 
and given to the wife after the coverture ; with this distinction, 
applicable to such notes, and other choses in action, after the 
coverture, that the husband does^not, by some overt act, such 
as bringing an action in his own name, or indorsing or assign- 
ing thern,*^ which are deemed equivalent to reducing them into 
possession, elect to hold them exclusively for his own use, and 
thus disagree to the interest of his wife therein.® 


A Betts V. Kimpton, 2 Barn. & Adolph. 273 ; Co. Litt. 361 a, and Mr. Butler's 
note ; Albee v. Carpenter, 12 Cush. 

2 Tuttle V. Fowler, 22 Conn. 68. 

3 Uicliards v. Richards, 2 Barn. & Adolph. 447 ; Garforth v. Bradley, 2 Ves. 
675 ; Deai^u. Richmond, 5 Pick. R. 461 ; Gaters v. Madeley, 6 Mees. & Welsh. 
423 ; Ohitty on Bills, ch. 6, p. 225 (8th edit. 1833) ; Id. ch. 2, § 1, pi 26, 27. — 
In McNeilage v. Holloway, (1 Barn. & Aid. 218,) it was held, that w^erc ailill of 
Exchange was made payable to a feme sole, or her order, before marriage, and 
she intermarried before the note became due, her husband nii|[[ht sue thereon in 
his own name, without joining his wife, although the latter had. pot indorsed the 
Bill. Upon that occasion, Mn.Justice Bayley said; “ This being a negotiable 
security, the right of action shifbi with the possession. Chattels personal, vest 
absolutely in the husband by marriage. Choses in action do not ; for, in order 
to reduce them into possession, it is necessary to join thfe wife. The case of a 
negotiable security, is a middle case ; whoever has the instrument in his posses- 
sion, and the legal right to it, may sue upon it in his own name. It differs, in this 
respect, from a Bond, and othe^securities not negotiable. By assigning a Bond, 
a right of suing only in the name of the Obligee is conferred. The Bill is pay- 
able to the wife, and the effect of the marriage is not to destroy the negotiability 
of the instrument. In whom, then, will the power of indorsing vest V Certainly, 
not in the wife, for her power to do so is superseded by the marriage *, then it 
must be in Ihe husband. It may be said, that he could not indorse to himself : 
perhaps not ; because, in that case, there would be no transfer ; but, that must 
be on the ground of his having ^he entire interest in the Bill without indorse- 
ment. AVe break in upon no principle, therefore, by saying, that this is a 
species of property, in the possession of the wife, at the time of the marriage, 
which, by the act of marriage itself, vested in the husband.” But this decision 
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§ 94». We have already had occasion to state, that women 
are, generally, by the French law, disabled from binding them- 
selves to absolute obligations, as Makers, or Indorsers of 
Promissory Notes, or as Drawers, Indorsers, Acceptors 
of Bills of Exchange, ‘unless (they are regular |i)il^€^nts, and 
carry on trade, as such.^ And this disability*1i|||aHy apjdies, 

— — • — — -■■■ ■ — — i m I.... , M ■ — — ■ 

is opon to much observation ; and, indeed, it is plain, from the suWfjuent case 
of Kirhards i\ Richards, (2 Barn. & Adolph. 447, 463,) that the Court were not 
ontirel)' satisfied witli that ease as an afiithority. It may, indeed, as to the point, 
that a Hill is a personal chat el, and not a chooe in action, be deemed entirely 
overrtiled by the late case of* Caters r. Madeley, 6 Mees. & Welsh. R. 423, 
where Mr. Baron Parke said : “ A Promissory Note is not a personal chattel in 
pos.S(‘ssion, but a chose in action of a peculiar nature ; but which has, indeed, 
been made, by statute, assignable, and transferable, according to* the custom of 
merchants, like a Bill of Exchange ; yet, still, it is a chose in action, and 
nothing more. When a chose in action, such as a Bond or Note, is given to a 
feme covert, the husband may elect to let his wife have the benefit of it, or, if 
he thinks proper, ho may take it himself; attd, if, in this case, the husband had, 
in his lifetime, brought an action upon this note, in his own name, that would 
have amounted to an election to take it himself, and to an expression of dissent 
on his part, to his wife’s having any interest in it. On the other Ihinil, he may, if 
he plc*ases, leave it as it is, and, in that case, the remedy on it survives to the wife, 
or, lie may, according to the ilccision in Philli^kirk v. Pluckwell, adopt another 
course, and join her name with his own ; and, in that case, if lie should die after 
judgment, the wife would be entitled to the benefit of the note, as tht' judgment 
would survive to her. The only doubt in this case, arose from the observation 
of Lord EllonborOugh, in MeNeilage v, Holloway, that a Promissory Note may 
be treated as a personal chattel in possession. Now, in that respect, I think 
there was a mistake, and an incorrect expression used ; but it was unnecessary 
for his Lordship to lay down such a doctrine, in order to decide the case then 
before him. In fact, the decision in the subsequent case of Richards v. Rich- 
ards, has (pialified that position. In that case, the Court of King’s Bench said, 
that a Promissory Note was, in the ordinary course of things, a chose in action, 
and that there was nothing to take it out of the common rule, that choses in 
action, given to the wife, survive to her after the death of her husband, unless 
ho has reduced them into possession. The case of Nash r. Nash, is also an 
authority in favor of the position, that it survives to the wife; and, although 
that case was decided oefore MeNeilage v, Holloway, it does not appear to have 
been cited in the latter case. I am of opinion, that the note must be coiibidered 
as ha\ ing survived to the wife, and her executor was, therefore, the proper 
person to sue.” See, also, Com. Dig. Baron & Feme, V. W. X. ; Moore v. 
Earle, 13 Wend. R. 271. 

^ Ante, § 73 ; Loerd, Esprit du Code de Comm. Tom. 1, tit. 8, § 1, art. 118, 
p. 861 to 355 ; Code de Comm. art. 113. 
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whether they are married or unmarried, wlietlier they are 
maidens or widows. A married woman, therefore, who is not 
a regular merchant, is equally within the interdiction, whether 
she is authof^d by her husband to do the ai t or not ; ^ for 
this ]nter 4 ita^f|Ki||is designed foi; her protection and safety 
against this dpM^l^ry and summary remedies against the per- 
son, and the propjBPty, which Bills of Exchange and Promis- 
sory Notes generally carry with them under the French law.* 

^ 95. We are not, however, t<^ understand (as has been al- 
ready suggested) from this statement, that if an unmarried 
woman, or a married woman, wdth the authority and consent 
of her husband, not being a merchant, should sign, or indorse, 
or accept a Bill of Exchange, or Promissory Note, it would, 
by the French law, be an absolute nullity. But we are only to 
understand, that it will be reduced to the case of a simple 
promise on her part, which, in that law, imports, or may im- 
poit, very dift’eient rights, remedies, and obligations.^ For un- 
married women, and married Mi^men, with the consent of their 
husbands, may enter, under ordipary circumstances, into a valid 
contract. The interdiction only applies, to prevent women, 
whether married or unmarried, Irom incurring the ordinary re- 
sponsibilities of Drawers, Indorsers, or Acceptors, and from be- 
ing subje(*ted to the ordinary remedies, to enforce the rights of 
the Holder against persons in that predicament. But this inter- 
diction does not render a married woman incompetent to make 
Promissory Notes, or to draw, indorse, or accept liills of Ex- 
change, in the name of her husband, with his authority and 
consent ; for then she is not personally bound ; for such a Bill 
or Note is treated as his personal contract, through the instru- 
mentality of his agent.^ 

1 Ibid. 

2 Ibid. But see Fothior de Change, n. 28 ; Sautayra, Code de Comm. art. 
118, p. 78, 79. 

3 Ante, § 73, note (8.) 

^ Locr^, Esprit du Code de Comm. Tom. 1, tit. 8, § 1, art. 118, p. 854 . 
Pothier de Change, n. 28. 
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§ 96. But married women, who, with the consent of their 
husbands, carry on trade separately, as regular merchants, may 
hind themselves as parties to Promissory Notes and Bills of 
Exchange, in the course of their j^Vas they cannot 

so engage in business without such con^i^»^; &1^ that 
they cannot contract any valid engagements, evw as merchants, 
where the consent of the husband is withheld^lpr he interdicts 
the engagement in trade.^ 

§ 97* although a pill of Exchange, or Promissory 
Note, drawn under ilie circumstances above stated, may not be 
binding personally upon the woman herself, either as Drawer, 
or Indorser, or Acceptor ; yet, as between the other parties to 
it, it may be of full force and obligation. Thus, if a Bill be 
drawn or indorsed by a woman, under circumstances of inter- 
diction, still, if accepted, it may be binding between the In- 
dorsee, or other Holder, and the Acceptor.* And, in like 
manner, a Promisiory Note drawn or indorsed by a woman 
under interdi<*.tion, will be binding between the other parties 
thereto. 

§ 97 There seems to be "another difference between our 
law and that of France, iu respect to married women ; and that 
is, that, as married women, by the French law, are incapable of 
contracting with other persons without the consent and author- 
ity of their husbands, they cannot oblige other persons thereby 
to them, any more than they can oblige themselves to other 
persons ; for they cannot, without the authority and consent of 
their husbands, contract in any manner, whether the contract 
be for their detriment, or for their benefit.® And, therefore, a 
Bill of Exchange, or Promissory Note, made payable to them, 
would not be obligatory in their favor ; in which respect, the 


* ParciesRus, Droit Comm. Tom. l,art, 6S, p. 811, 812; Code de Comm. art. 
46 ; Code Civil of France, art. 220 ; Merlin, Kdpert. Lettre et Billet de Change, ' 
§ 3, art 6, p. 194, 196 (edit. 1827.) 

* Locrd, ^prit du Code de Comm. Tom. 1, tit. 8, § 1, art. 118, p. 855. 

4 Pothier on Obligations, n. 52. 
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case differs from that of minors, and prodigals, under the 
French law.^ But, in our law, such a Bill or Note would 
clearly be godd 4ft* favor of the husband, who might adopt the 
act, and sue or Note in his own name.* 

§ 98. informs us^ that, in the territoited of 

Brunswick, wdhien are strictly bound by the laws of Ex- 
change ; and 81^ the other German provinces they are also 
only bound then, when they exercise the business of merchan- 
dise.* But, if authority is granted to women to carry on the 
business of money brokerage, regularly, they are not at liberty 
to engage in Exchange, unless under the guidance of a Cura- 
tor, or other Administrator, And there is no doubt whatso- 
ever, that, if a woman enters into a contract of Exchange for 
other persons, the contract is* invalid.^ Even when a woman 
is a merchant, she is not bound as a party, except to Bills of 
Exchange, drawn in the course of heri^business, as such ; 
which, however, will be presumed, ucrldis the contrary is 
shown.® The same rules Would probably apply to Promissory 
Notes made or indorsed by Women under the like circum- 
stances, 

§ 99. Thirdly, as to Alien Enemies. The doctrine is now 
very clearly established, that a state of war between two coun- 
tric^s interposes an absolute interruption and interdiction of all 
commercial correspondence, intercourse, and dealing between 
the subjects or citizens of the two countries.® It would be 


1 Pothier on Obligations, n. 62. 

2 Ante, § 86 to 89. 

8 Heinecc. du Jure Camb. rap. 5, § 6 to 7. 

4 Ibid. 

5 Ibid. 

8 1 Kent, Comm. Lect. 3, p. 66 to 69 (4th edit.) ; Potts v. Bell, 8 Term R. 
548 ; Williams v. Patteson, 7 Taunt. R. 439 ; The Indian Chief, 3 Rob. R. 22 ; 
The Jonge Pieter, 4 Rob. R. 79 ; The Franklin, 6 Rob. R. 127 ; The Venus, 
4 Rob. R. 355; The Carolina, 6 Rob. R. 336; Griswold v, Waddington, 15 
Johns. R. 57; S. C. 16 Johns. R. 438; The Rapid, 8 Cranch, R. 155; Tlje 
Julia, 8 Cranch, R 181 ; Scholefield v, Eichelberger, 7 Peters, R. 586 ; Kx 
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Utterly incompatible with all the known rights and duties of 
the parties, to suffer individuals to carry on friendly and com- 
mercial intercourse with each other, while the governments to 
which they respectively belonged were m open hostility with 
each other ; or, in* other wprds, that the eubje^ or citizens 
should be at peace, while the nations were at war.^ Upon 
this ground, the rule is now generally, if not universally, 
recognized, that all contracts made between the subjects or 
citizens of different countries, which are at war with each 
other, are utterly void ; or, as the rule is often briefly ex- 
pressed, Contracts made with an enemy are void.^ They are 
not merely voidable ; but they are, aft origine^ void, and inca- 
pable of being enforced, or confirmed.* In this respect they 
differ essentially from contracts made between the subjects of 
different countries a time of peace ; for a subsequent war 
between the countr^ does not avoid or extinguish those con- 
tracts ; but only suspends die right to enforce them in the 
belligerent countries, by reason of the personal disability of 
alien enemies to sue or be sued. As soon, however, as peace 
is restored, the right revives, and these contracts retain or 
re-ae(juire all their origfiisl obligation, and may be enforced in 
the judicial tribunals of either country, as the parties then pos- 
sess, what is technically called, n, persona standi injudicio? 


parte Boussmaker, IS Yes. 71 ; Antoine v. Morshead, 6 Taunt. R. 237. — The 
masterly judgment of Mr. Chancellor Kent, in the Court of Errors, in the case 
of Griswold v. Waddington, 16 Johns. R 438, e.\ainines and exhausts the whole 
learning upon this subject. There cannot, perhaps, be found in the judicial 
annals of our country any case in which the resources of a great mind acting 
upon the most comp^’ehensive researches have been more eminently or success- 
fully displayed. 

1 Ibid, 
a Ibid. 

3 Ibid. 

< \ Kent, Comm. Leet. 3, p. 67 to 69 (4th edit); Griswold v, Waddington, 
15 Johns. R. 67 ; S. C. 16 Johns. R. 488 ; Potts v. 1^11, 8 Term R. 548 ; Wil- 
liams V. Patteson, 7 Taunt. R. 489 ; Scholefield v. Eichelbei^er, 7 Peters, R. 
586 ; Antoine v. Morshead, 6 Taunt. R. 237 ; Flindt v. Waters, 15 East, R. 
266 ; Ex parte Boussmaker, IS Yes. 71. 
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§ 100. Hence, an alien enemy cannot, flagrante belh^ draw 
a Bill upon a subject, belonging {o the adverse country, or in- 
dorse a Bill to such a subject, or accept a Bill drawn by such 
a subject ; for, in each case, as between the alien enemies, the 
contract is tniated as utterly void, and founded in illegal com- 
munication, intercourse, or trade.^ The same rule applies to 
the purchase of Bills drawn on the enemy’s country, and the 
remittance or deposit of the funds there ; and the buying or 
selling of Exchange there.^ Tbe same rule also applies to 
Promissory Notes made or indorsed to or by an alien enemy. 

§ 101. But certain exceptions have been allowed, either as 
compatible with the principles, or as resulting from the very 
necessities and accidents, of war itself. Thus, a Bill of Ex- 
change, or Promissory Note, drawn or negotiated in favor of 
any person, competent to sue, would douMess^be upheld, if it 
was given for the ransom of a captured iihip ; for such a ran- 
som is upheld by the Law of Nations, as a sacred and invio- 
lable contract, and if not probibitod by some statute, would be 
deemed in a Court of Admiralty, acting under the Law of 
Nations, as entitled to be enforced.^ So, if a person who is fi 
prisoner of war, should draw or indofW a Bilh drawn upon a 
fellow subject, resident in his own counti*y, or should make or 
indorse a Promissory Note, that Bill, oi* Note, whether made 
payable to an alien enemy, or indorsed to him, will be held 
valid, if it be made or indorsed to the alien enemy, for the 
purpose of obtaining necessaries and subsistence for the pris- 
oner.^ The ground of this exception must be, that it is in 


i Ibid. 

« Ibid. 

3 See Cornu v. Blackburne, 2 Doug. R. 641 ; Anthon c. Fisher, 2 Doug. R. 
649, note ; Yates v. Hall, 1 Term R. 7S ; Maisonnaire v, Keating, 2 Gallis. R. 
3.25 ; Ricord v, Bettenham, 3 Burr. R. 1 734 ; Brandon v. Nesbitt, 6 Term R. 
23 ; Puffendorf, de Jure Nat. et Gent Lib. 8, cap. 7, § 14, and Barbeyrac’s 
note ; Vattel, B. 8, ch. 16, § 264. 

* See Antoine v, Morshead, 6 Taunt R. 287 ; Daubua u. Morshead, 6 Taunt. 
10 * 
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furtherance of the ordinary duty of every nation, not to suffer 
its own subjects to be deprived of the means of support and 
maintenance, by the strict application of principles, intended to 
guard against other public mischiefs ; and that the allowance 
of such Bills or Notes for such objects can have no tendency 
to promote the interests of the enemy, or to foster any illegal 
or injurious commerce with the enemy. 

§ 102. Another exception may fairly be deemed to exist in 
cases of cartel ships, where^ Bills or Notes are drawn and 
negotiated in the enefmy’s country, for purposes connected with 
the objects of the voyage ; such as for necessary repairs, pro- 
visions, and other supplies. This class of laws may be pre- 
sumed to stand upon the general ground of an implied license 
from both governments ; and it does not differ, in its princi- 
ples, from another class of cases, where there is an express 
license for the trade with the enemy, which exempts the party 
and the transactions from the taint of illegality, at least so far 
as concerns his own country, where the contract is to be en- 
forced.' 

§ 108. But there is no necessary incompatibility of duties, 
or obligations arising from a state of war, to prevent a subject 
of a neutral country, being in the enemy’s country, making or 
indorsing a Promissory Note, or from there drawing, or in- 
dorsing, or accepting, a Bill of Exchange, in favor of one of 
his fellow subjects, or of another neutral ; for, in sucH^a case, 
if the transaction is bond fide^ and for neutral or legal objects, 
there is no principle upon which it ought to be held invalid.^ 
A ^tate of war does not suspend the rights of commerce 
between neutrals, or the general obligations of contracts be- 
tweeii persons, who are, in no just sense whatever, parties 


R. 832. See also, Dubammel r. Pickering, 2 Stark. R. 90 ; Bayley on Bills, ch. 
3, § 9, p. 75, 76 (Mh edit 1880.) 

I Potts a. Bell, 8 Term R. 548. 

3 Houriot V. Morris, 8 Camp. R. 808 ; The Hoffnnng, 2 Rob. R. 162 ; The Cos- 
mopolite, 4 Rob. R. 8 ; The Clio, 6 Rob. R. 67. 
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to the war, or acting in violation of the duties growing out 
of it. 

§ 104^. And here, again, the principle would seem to apply, 
that, although a Promissory Note or a Bill of Exchange, 
drawn, indorsed, or accepted, in favor of an alien enemy, may 
not be valid between them ; yet, as between other parties to 
the Bill, or Note, it ma^ have complete force and obligation ; 
at least, if they are not parties to any original, intended, illegal, 
use of it, or have not participated in such illegal use. Thus, 
for example, if a Bill be drawn by an alien enemy upon the 
subject or citizen of the adverse country, in favor of a neutral, 
it will, subject to the limitation above stated, be good, in favor 
of the neutral, against the Drawer, and also against the 
Drawee, if he becomes the Acceptor. The same doctrine will 
apply to an indorsement of such a Bill by an alien enemy, in 
favor of a neutral, although it might be invalid between the 
original parties, or between them and the Acceptor ; for there 
is nothing in the character of the neutral, which [prevents him 
from receiving such a Bill, in the course of his own nego- 
tiations, or which deprives him of his ordinary character, or 
of his persona standi in judido^ to enforce the obligations cre- 
ated thereby, between him, and the other persons, with whom 
he is dealing. Similar considerations will apply to cases of 
Promissory Notes, mutatis mutandis* 

§ 105. It need scarcely be added, that the disability of alien 
enemies to contract with each other during the war, is not a 
doctrine, founded in the peculiar municipal jurisprudence of 
England and America; but that it has its original and confir- 
mation in the Laws of Nations, and is approved by the most 
eminent Publicists, such as Grotius, and Puffendorf, anc^ Vat- 
tel, and Bynkershoek.^ The same exceptions of cases of pos- 


^ Grotius, de Jure Bell, et Fee. Lib. 8, cb. 28, $ 5 ; Puffendorf, de Jure Nat. 
et Gent Lib. 8, cb. 7 ; 14 Vattel, B. 8 , ch. 16, § 264 ; Bynk. Ques. Pub. Jur. 
B. 1, cb. 3 ; Heinecc. Exerc. SO, De Jur. Princ. circa Cooimerc. § 12, Tom. 2, 
Pars 2, p. 98 (edit Genev. 1766.) 
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itive moral necessity, such as cases of ransom, are also recog- 
nizeil, as belonging to the general doctrine, upon the ground 
stated by Vattel, that, when, by the accidents of war, a subject 
is placed in the hands of his enemy, so that he can neither 
receive his own sovereign s <>rders, nor enjoy bis protection, he 
resumes his natural rights, and is to provide for his own safety 
by any just and honorable means. And hence, he adds, if 
that subject has promised a sum for his ransom, the sovereign, 
so far from having a power«to discharge him from his prom- 
ise, should oblige him to perform 

§ 106. Fourthly. As to persons insane, or imbecile in 
mind. A few words will suffice upon the disability of all per- 
sons, in this predicament, to bind themselves as Drawers, 
Indorsers, or Acceptors of Bills of Exchange.^ This dis- 
ability flows from the most obvious principles of natural jus- 
tice. Every contract presupposes, that it is founded in the 
free and voluntary consent of each of the parties, upon a 
valuable consideration, and after a deliberate knowledge of its 
character and obligation. Neither of these predicaments can 
properly belong to a lunatic, an idiot, or other person, non 
compos mentis^ from age, or imbecility, or personal infirmity. 
Hence, it is a rule, not merely of municipal law, but of uni- 
versal law, that the contracts of all such persons are utterly 
void.® The Rpman law, in expressive terms, adopted this 
doctrine. Furiosus nullum mgoiium gerere potest (/uia non 
intelligil quod agit^ 


> Vattel, B. 2, ch. 16, § 264 ; Griswcdd v, Waddington, 16 Johiu). R. 451. 

^ See Baxter v. Ld. Portsmouth, 5 B. & Cressw. 170; 2 Black. Comm. 291, 
292; Pitt V. Smith, 3 Camp. K. 38, 34; Chitty on Bills, ch. 2, § 1, p. 21 (8th 
edit leSO) ; Browi^ v. Jodrell^ S Carr. & Payne, 30 ; Sentancc v. Poole, 3 Carr. 
& Payne, 1 ; Peaslee v* Boblnns, 3 Met R 164. 

3 Puflendorf, I^w of Nat & Nat B. 3, ch. 6, § 3, and Barbeyrac’s note ; Gro- 
tius, de Jure Bell, et Pac. Lib. 2, ch. 11, § 4, 5 ; 1 Fonbl. Eq. B. I, ch. 2, § 1, 
and note (a) ; Id. § 3 ; 1 Story, Eq. Jurisp. § 222 ; Erek. Inst B. 3, tit 1, § 16 ; 
1 Bell, Comm. B. 2, Pt 2, ch. 8, p. 132; Id. B. 3, Pt. 1, ch. 1, p. 294, 295 
(5tfa edit) 

< Inst Lib. 3, tit 20, § 8; Dig. Lib. 50, tit 17, 1. 5, 40, 124. 
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CHAPTER V. 

RIGHTS, DUTIES, AND OBLIGATIONS OF PARTIES TO BILLS OF 

EXCHANGE. 

§ 107. We come, in the tiext place, *in the order of our 
subject, to the consideration of the rights, duties, and oldiga- 
tions of the parties to Bills of Exchange. And, first, the 
rights, duties, and obligations of the Drawer. The drawing 
of a Bill of Exchange implies, on the part of the Drawer, an 
undertaking to the Payee, and to every otlier person, to whom 
the Bill may afterwards be transferred, that the Drawee is a 
person capable of making himself responsible for the due pay- 
ment thereof ; that he shall, upon due presentment, if applied 
to for the purpose, express, in writing, upon the face of the 
Bill, an acceptance, or undertaking to pay the same, when it 
shall become payable; that he, the Acceptor, shall pay the 
same, when it becomes payable, upon due presentment thereof 
for that purpose ; and that, if the Drawee' shall not accept it, 
when so presented, or shall not so pay it, when it becomes 
payable, and the Payee, or other Holder, shall give him, the 
Drawer, due notice thereof, then he will pay the sum or 
amount, stated in the Bill, to the Payee, or other Holder, to- 
gether with such damages, as the law prescribes or allows in 
such cases, as an indemnity.^ Where a Bill is drawn, payable 
to the Bearer, similar obligations arise, on the part of the 
Drawer, as if it were payable to order ; for the Bearer, if he 
is the original party, to whom it is delivered, is to be treated 

1 See Bayley on Bills, ch. 1, § 15, p. 43 (5th edit. 1830.) See Pothier de 
Change, n^ 58 to 71 ; Heinecc. de Camb. cap. 4, § 23 to 25. 
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as a Payee ; and if he is a subsequent Holder, he succeeds to 
all the right of a Holder under the Payee. 

§ 108 . Secondly. As to the rights, duties, and obligations 
of the Payee and Indorser. So long as the Bill remains in 
the ownership and possession of the Payee, his undertaking is 
limited to the mere duty of presenting the Bill for acceptance 
and payment within the proper time, and of giving notice of 
the refusal of the Drawee to accept, or to pay the Bill, to the 
Drawer within the time prescribed by law ; on failure of either 
of which, the Drawfir is exonerated from all liability on the 
Bill.i But, as soon as the Payee indorses the Bill, his under- 
taking assumes a much broader character and extent. The 
indorsement of a Bill by the Payee, or by any subsequent 
Holder, implies an undertaking from the Payee or other In- 
dorser, to the person, in whose favor it is made, and to every 
other person, to whom die Bill may afterwards be transferred, 
exactly similar to thit, which is hnplied on the part of the 
Drawer, by drawing the Bill.* Precisely the same doctrine 
is laid down by Pothier, as recognized in the French law.^ 
In respect to the obligations of the Indorser to the person, 
to whom he tranfers the Bill, it makes no difference, whether 
‘ the Bill be originally negotiable, or not.^ 

§ 109. Where a Bill is payable to the Bearer, or, being 
payable to the ♦Payee or order, it is indorsed in blank, and 
afterwards is transferred by the Holder by mere delivery 
thereof, within any indorsement, such Holder is not respon- 
sible thereon to the immediate party, to whom he delivers the 


I See Bayley on Bills, ch. 7, § 1, p. 217 (6th edit 1830) ; Id. ch. 9, p. 863 to 
870; Chitty on Bills, ch. 6, p. 200 to 204 (8th edit. 1833) ; Id. ch. 6, p. 266, 
267 ; Camidge v. Allenby, 6 Barn. & Cressw. 378, 882, 888 ; Bolton w. Richard, 
6 Term R. 139. 

» Bayley on Bills, ch. 6, § 8, p. 169; Chitty on Bills, ch. 6, p. 264 to 267 
(8th edit. 1833) ; Ballingalls v. Gloster, 8 East, 488 ; Van Staphorst v. Pearce. 
4 Mass. R. 258. 

3 Pothier de Change, n. 79. 

^ Chitty on Bills, ch. 6, p. 267 (8th edit. 1833) ; Hill n. Lewb, 1 Salk. 132. 
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same, or to any subsequent Holder, upon the dishonor thereof; 
for no person, whose name is not on the Bill, as a party there- 
to, is liable on the Bill, and he cannot be deemed to undertake 
any of the obligations of a Drawer or Indorser.^ By not in- 
dorsing it, he is generally understood to mean that he will not 
be responsible upon it.® If, indeed, he undertakes to guarantee 
the payment of the Bill upon such delivery or transfer, he 
may be liable upon such special contract;® but that is collat- 
eral to the obligations created j^y the Bill, and is ordinarily 
limited to the immediate parties thereto^^ In like manner, if 
the Bill, in such a case, is received by the party, to whom it is 
delivered, as conditional payment of a precedent debt due to 
him, or as a conditional satis^LCtion for any other valuable con- 
sideration, then paid by him, the Holder, wlu) delivered it, will, 
if the Bill be duly predated and dishonored, and due notice 
thereof be given to him, l^e respons^le to pay back the full 
amount of the precedent ^bt, or valuable consideration, al- 
though not directly suable as a party to the Bill.® On the 
other hand, the party, receiving the same, is boiind, under 
such circumstances, to make clwe presentment of the liill, and 
to give due notice of the dishonor; otherwise,' by his laches, 
he makes the Bill his own, and discharges the party, from* 
whom he received it, from all liability for n^iy loss sustained 


I See Bayley on Bills, ch. 9, p. 868, 869 (5th edit. 1830) ; Chitty on Bills, 
ch. 5, p. 197, 200, 201 (8th edit. 1883); Id. ch. 6, p. 262, 269 to 273. 

8 Fenn v. Harrison, 3 Te^pi R. 757. 

3 Chitty on Bills, ch. 16, p. 269, 270, 272 (8th edit. 1833) ; Morris v. Stacey, 
1 Holt, N. P. K. 153. 

* Chitty on Bills, ch, 6, p. 268 to 271 (8th edit. 1833) ; In the matter of Bar- 
rington 6c Burton, 2 Sch. & Lofr. 112. 

5 Chitty on Bills, ch. 5, p. 200 to 202 (8tb edit 1833) Id. p. 268 to 271 
Bayley on Bills, ch. 9, p. 363 to 868 (5th edit 1880) ; Ex parte Blackburne, 
10 Ves. 209; Owenson v. Morse, 7 Term R. 60; Brown v, Kcwlcy, 2 Bos. & 
Pull. 518; Wanl v, Erans, 2 Ld. Raym. 928; Puckford u. Maxwell, 6 Term 
R. 52 ; Tapley v. Martens, 8 Term R. 451 ; Robinson v. Read, 9 Bam. & 
Cressw. 449; Emly v. Lye, 15 East, R. 7; Ex parte Hickson, cited 6 Term 
R. 142. 
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thereby.^ But this we shall presently have occasion to state in 
more general terms. 

§ 110. Another engagement^ implied in every indorsement, 
on the part of the Indorser, is, that all the antecedent parties 
upon the Bill, whether Dra\Yer8 or Indorsers, are persons hav- 
ing competent authority to draw and indorse the same ; ^ that 

I Ibid. — In Bayley on Bills, ch. 5, § 8, p. 169 (5tb edit. 1880,) it is said : 
“ And a transfer, by delivery only, if made on account of an antecedent debt, 
implies a similar undertaking, from ^e party making it, to the person in whose 
favor it is made.” That v, an undertaking similar to that of an Indorser, or 
Drawer, of a Bill. But this is manifestly incorrect. Mr. Chitty in his 8th edit. 
1883, quite as inaccurately stated the same position ; but afterward immedi- 
ately corrected it in his text ; and stated, what is now the well considered and 
established doctrine. In bis 9th edit. iSiO, he says : It has been said, that a 
transfer by mere delivery, without any indorsement, when made on account of 
a preexisting debt, or for a valuable consideration, passing to the Assignor, at 
the time of the assignment, (and not merely by way of sale or exchange of 
paper,) as where goods are sold to him, imposes an obligation on the person 
making it to the immediate person, in whose favor it is made, equivalent to that 
of a transfer by formal inddi^ement. But this expression seems incorrect ; for 
the party, transferring only by delivery, can never be sued upon the instru- 
ment, cither as if he were an Indorser, or as having guaranteed its payment, 
unless he expressly did so. The expression should be, ‘ that, if the instrument 
should bo dishonored, the tranferrer, in such case, is liable to pay the debt, in 
respect of which he transferred it, provided it has been presented for payment 
•in duo time, and that due notice be given to him, of the dishonor.* A distinc- 
tion was once taken between the transfer of a Bill, or Check, for a precedent 
debt, and for a debt shrising at the time of the transfer ; and it was held, that, if 
A bought goods of B, and, at the same time, gave him a ,drafl: on a Banker, 
which B took, without any objection, it would amount to payment by A, and 
B coidd not resort to him, in the event of a failure of the Banker. But it is 
now settled, that, in such case, unless it was expressly agreed, at the time of the 
transfer, that the Assignee should take the instrument assigned, as payment, 
and run the risk of its being paid, he may, in case of default of payment by the 
Drawee, maintain an action against the Assignor, on the consideration of the 
transfer. And, where a debtor, in payment of goods, gives an order to pay the 
Bearer the amount in Bills on I.iondon, and the party takes Bills for the amount, 
he will not, unless ^guilty of laches, discharge the original debtor.** Chitty on 
Bills, ch. 6, p. 268, 269 (8th edit. 1888) ; Id. p. 1, ch. 6, § 244 (9th edit) ; 
Gamidge v. Allenby, 6 Bam. k Cressw. 873. 

P Prescott Bank u* Cavorley, 7 Gray, 217. And mere knowledge by the In- 
dorsee that the Drawers were married women, and not competent to contract, 
does not deprive him of the right to rely upon this implied guaranty. Erwin v. 
Downs, 1 Smith, (16 N. Y.) 675.] 
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the Isdorser hMt iD vh^ idieri|e£r^<^ good to the BUI ; 
and that he. has a right to. convey* the same hy his itnlorsement, 
and acootdil^ te^te twtior thwedf^ .. Jf any of tbi^ antecedent 
parties bavoi’seted by on agent hy procuration, tlie indorsement 
imports, '^Wt sttch< agent’ ^hne dui; authority oo to act, at least, 

ui^ss. due'^tlier *dircimnitimees of the case repel tha|( condn- 

* 1 * 

8ion.\ 

§ 11.1. TheVe. is yet ano^er engagement, Ayhich is inuplied 
in every iodorseaMHit, on th«',pai:l^of the Ipdorser., , It is, dutt 
the iiistruinent, which he tudorses, is a* genuine instrument, 
and not forged ; * that the signature of the P.ravrer, and alsp, 


I |fr. Chitty seems to think othersftb ;‘1»t I think, that the anthoritiiss dted 
by him, do not support him. His Iiiugua^ |b r It has boeu contended, that 
an indorsement is equivalent tb the prior indorsements wei^ 

tnade by persons having competent Bht tlie'' Court seemed to deny 

that ^octriiie ; and, though atr indorsedient admits all prior indorsements to 
have been, in fact, duly made, yet an Tmk^erf bjt his indorsement, merely en- 
gages, that the Drawee will pay, br/thht ^tll, on his defkuU, 

and due notice thereof, pay the^eanie, and vthlch is , the axtent and limit of bis 
impUeii contract.” Ohitty on BUIS, cb. .ai p. 266 (8th edit, 1883.) He cites 
East India 'Company v, Tritton, 8 Barn* & Crossw. 280, and the' opinion of 
Chanibre^ J., in Smith v. Mei^er, .# ^unt. It. 83. The former case was de- 
cided upon an independent ground, that^the paHy^cepted the Bilh with a 
knowledge of what the agent’s autliority was, and mistook its legal efTecb The 
latter turned upon the point, that the iBiU >fas paid by the piaititiff, ns agout of 
the supposed Acceptor, Whose ^acceptance was forged ^ and both patties were 
equally innocent*, and the plaiiUifF’s name was not on' the Bill. In Baylcy On 
Bills, ch 5, p. 170 (5th edit. t888), it is laid down, that An indorsement Is no 
warranty that the prior indorsenientl are genuine.*' 'But^Tor this positlbh^i the 
sole reliance i« on the case of In the ca^^ 'of 

Jones a; Hyde, 5 Tbunt R. 48e^,’^thei%^w«8 a' forgery, by alterittg Hie Bill 'ftWin 
£800 to £1800, The Ootort hcM timt the plaindflT, who had sold the Bill ^ 6ne 
for £1800, and who had paid ^ amount of the diflTerehce to his VendW 
(£l0d<|,) waa entitled to Vender,^ tJid’Ufco' amouftf.^' Ih 

Lattl^ere e« *1 $a0»>m S Camp; )82 ; Fi^ 

Hawkios; Hblt^ II. F, E. H wns^deekleddmt Wo thdd^^ 
statures of lile< Drawer ^aad^ otiief ^IfW, does R doli ' bp^l^esjliiirily 

admit the gennineness thereof ? See Chilly 6h Ft* 

(«th editisea;) Inthe FretUt^ iaw,^afdMlus shy^lbiir 

wfdi the other ^r 0 oils, Wh<^ nataei ire W tte 

Bill (la veritd de4a LettrOi) 'BiidesSus, DWnti)diiii; art/ 847;^ ' 

3 l^e Coggiil V. American Exchange Banky iCoiaiit Xli.' ’ . vv> 
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the antebedent Indorsers^ bps genuine; and that he, the 
Indorser, has a good right to transfer the same to the imme- 
diate Indorsee.^ The same doctrine, as to the genuineness of 
the Bill, equally applies, where a Bill is paytdiie to Bearer, 
and is |)assed by delivery to a third person, for a valuable con- 
sideration ; for, in such a case, diere is an implied undertaking 
of the party, passing the same, to the immediate Holder un- 
der ^im, that the Bill is genuine.’ In each case, however, 
the presumption may be repelled by circumsBinees ; as, by 
showing, that the BiH was taken nnder an express or implied 
ag'reeinent, that the Holder should take it at his own risk.’ 

> Bayley on Billa, ch. 6, § 8, p. 170 edit. 1830) ; Chitty on Bills, fh. 6, 
p. 269, 270 (8tli edit. 1833) ; Jones &. Ryde, 5 Taunt. R. 488 ; Bruce v. Bruce, 
1 Marsh. R. 165 ; S. C. 5 Taunt. 405. But see what is said by Bayley and 
lattledale, J8.,in Baft India Company OsTritton, 8 Barn. & Cressw. 2B9 to 291 ; 
Post, § 225, 262. 

‘-i Bayley on Bills, ch. 5, § 8, p. 170 (5th edit 1830) ; Chitty on Bills, ch. 6, 
p. 269 to 271 (8th edit 1888) ; [Gurney u. Womersley, 28 Eng. Law & £q. R. 
256 ; 4 El. & Bl. 183. In Baxter u. ^ren, 29 Maine, 434, it was said that 
when*, a Bill or Note is sold, by delivery, merely, as other property, and not in 
payment of any debt, then or before incurred, there is no implied warranty that 
the signatures thereto are genuine, but merely that the vendor has good title to 
the paper. But see Aldrich u. Butts, 5 Rh. Is. R. 218 ; Fisher v, Rieman, 12 
Md. R. 497.] Markle v. Hatfield, 2 Johns. R. 455 ; Eagle Bank of New Haven 
V. Smith, 5 Conn. R. 71 ; Young u. Adams, 6 Mass. R. 182 ; Jones v. Ryde, 5 
Taunt. Ft. 488; Bruce v. Bruce, I Marsh. R. 165; S. C. 5 Taunt. 495; Wilkin- 
son f’. Johnson, 3 Barn. & Cressw. 428. 

3 Ibdd. ; Bayley on Bills, ch. 9, p. 864 to 866 ; Id. ch. 9, p. 896 to 41(X (2d 
Amer. edit. 1836,) apd notes of the Editors. — If a Bill be passed, by delivery 
merbly, by a pers^, who knows that the parties thereto are insdvent, and he 
conceals the fact from the person, to whom he passes it, it will be treated as a 
fraud upon the latter ; and the consideration may be recovered back again. 
ChitVy on Bills, ch. 6, p. 271 (8th edit, 1888) ; Camidge v. Allenby, 6 Bam. & 
Cressw. 8,78, 882. But, if both the person who passes, and 4ihe person, who re- 
ceives, the Bill, are equally ignorant,, that the parties are, at.tl^e time, insolvent, 
and equally innocent, the question may then arise, as to which is to bear the 
loss. Mr. Chitty inclines lo think, that the loss must be * borne by the person 
who passes the Bill, if it has been passed by way of dkcoun*t, and not by way 
of sale. But he puts a qumre to the statement . Chitty, ubi supra, p. 271. 
This point does not appear to have been directly decided* But see Beeching 
r, Gower, 1 Holt, N. P. R. 818, and Camidge ». Allenby, 6 Bam. & Cressw. 
872, 383, 884 ; Post, § 225, 425. 
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§112. Thirdly. As to the rights, duties, and obligations 
of the Indorsee, Receiver, or other Holder, of a Bill of Ex- 
change. The receipt of a Bill implies an undertaking, on the 
part of the Indorsee, Receiver, or other Holder, to every 
other party to the Bill, who ttrould be bound to pay it, and 
would be entitled to bring an action on paying it, to present it 
in proper time, when necessary, for acceptance, and at matu- 
rity for payment ; to allow no extra time, and grant no indul- 
gence for payment ; to give notioe without delay to every such 
party' of a failure in the attempt to procure acceptance or pay- 
ment ; and to takp all the proper steps, (such as making a 
protest,) and do all the proper acts required by«]aw upon such 
dishonor, to verify and establ^ the same.^ A default in any 
of these respects will discharge the party in respect to whom 
there has been any such default, and who otherwise would be 
bound to pay the same, from all responsibility on account of 
the non-acceptance, or non-payment, of the Bill, and will oper- 
ate as a satisfaction of any debt or demand for which it was 
given.® The French law includes obligations of* nearly a sim- 
ilar import, although not in all respects identical.® 

§ 113. Fourthly. As to the rights, duties, and obligations 
of an Acceptor. An acceptance admits the genuineness of 
the signature, and the competence of the Drawer of the Bill.^ 
It pnports an eiigagemeut upon the part of the Acceptor to 
the Payee or other lawful Holder thereof to pay thfe Bill 
according to the tenor of the acceptance when it becomes due. 


> Bayley on Bills, ch. 7, § 1, p. 217 (5tli edit. 1880) ; Id. § 2, p. 252 to 818 ; 
Heinecc. de Camb. cap. 4, § 26. 

2 Ibid. 

3 Pothier de Change, n. 72 to 75 ; Post, § 118, 119. 

4 Price V. Neale, 8 Burr. 1854; Bayley on Bills, ch. 8, p. 818, 819 (5th 
edit. 1880) ; Heinecc. de Camb. ch. 4, § 26 to 29 ; Bank of U. 8. v. Bank of 
Georgia, 10 Wheat. R. 383 ; Post, $ 262 ; Sanderson r. Collman, 4 Scott, N. R- 
638 ; S. C. 4 Mann. & Grang. R. 209 ; Belknap o. Davis, 1 Appleton, R. 455 ; 
Bank of Commerced. Union Bank, 8 Comstock, 280; 
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upon due presentment thereof.^ In some cases, also, the 
Drawee, or Acceptor, may incur obligations to the Drawer, 
not only to accept the Bill, but also to pay it at maturity. 
Thus if he has agreed' to accept the Bill, whether he has funds 
or not, and it is drawn on the faith thereof, and afterwards he 
refuses to accept it, or if, having accepted, he refuses at its ma- 
turity to pay it, he will be bound to indemnify the Drawer for 
all losses and expenses which he may have incurred thereby. 
But, if the Bill be drawn ufithont funds in the hands of the 
Drawee, and without any such agreement to accept, then the 
Drawer must bear all the losses and expenses incurred as well 
by reason of Ae non-acceptanca as the non-payment. 

§ 114. In all these cases, Hleineccius has deduced nearly 
similar obligations, as belonging to the general foreign law of 
Exchange. Thus, he says, that the Drawer (Trassms) in- 
curs an obligation to the Payee (Jtemittem,) and his Indorsee 
[Indossatarius,) to pay the amount, and indemnify the party, 
if the Bill is either not accepted, or not paid, if the proper 
protest is made. Deinde ipse etiam trassans ohligatur turn 
remittenti, turn froesentanti., vel ejvsdem indossatario., ad resti- 
tuendam pecmium, prcesiandamque indemnitatem., si cambium 
vel aeceptafum non sit, vel non solutim ; quamvis utroque easu 
inter posita protestatione opus sit. qua neglecta, obligatio ista 
omnino exsinrat} ^ 

§ 115. In li^e manner, the Drawee {Trassatus^ by bis ac- 
ceptance. engages to pay to the Holder, whether the Payee or 
Indorsee, the full amount of the Bill at matdrity ; and, if he 
does not, the Holder bus a right of action against him as well 
as against the Drawer. Trassati obligaUo e» aoceptatione 
demum nascitur, et tunc dubium non cit, ilium turn a prcesen- 
iasitSi turn ab mbmtlario conveniri posse. Et quamvis in 


• on Blllt, eh. 6, p. 171, 17? (6th edit l-8i6f) ; Chit^ on Bills, ch. 7, 

§ 2, i».’a07, 808 (Sth'edit. l8Sl.) ’ ^ 

3 Heinecc. de Camb. ca{^. 6, § 4 ; Id. cap. § 6. 
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utriusqm arhibm ■ tidvertus trasmium agere malii, an 
adverms trassentem ; posteriua tamm vel idea plerumque 
fieri solet, quia denegata cambu aeeeptati aolutio argumentum 
plerumque evidgnUssirnum trasmtum foro ceseurum, etjam 
turn non ampUua solvendo me.* 

§ 116. So, the Payee, by his indorsement of the Bill, in- 
curs the sarnie obligations to his Indorsee as the Drawer does. 
Is^ qui cambium alicui ita cessit^ ut valutam a cesmnario 
receperity hmc omnino semper offligatus esi^ adeoque cessiona^ 
rius vet indossatarius actionem hahet adifcrsus indossantem ad 
recuperandam sortem^ proxemticum^t damna^ et impensas^ modo 
protestationem rite interposuerit? 

§ 1 17- Ordinarily, betwe& the Drawer and the Drawee no 
direct obligation arises, unless under special circumstances, 
as where the Drawee has engaged to honoi; the Bill. Id 
quwritur^ num trassatus etiam a trassante conveniri possiU 
si is cambium non acceptarit^ ac proinde illud una cum inter^ 
posita protestatione redierit l Id quod regulariter negatur^ 
quia acceptation ceu supra diximus^ est res mcri arhitrii 
Pauci tamen sunt casuSn quibus et trassatus oh cambium mn 
honoratum potest convenirii^ 


1 Heinecc. de Camb. ci^. 6, § 5. 

3 Heinecc. de Camb. cap. 6, $ 7 ; Id. cap. 3, § 15 to 17. 

9 Heinecc. de Camb. cap. 6, § 6. — In a preceding page, Heirieceius has 
enumerated several obligations, aiising betw^n I3ie l/rawer and Drawee. 

Alter initur inter trassantem et earn, eui aolutio injungitur* Hie vero con- 
tractus vere in mandato consistit, quia.acceptans, suscepto illo mandato, ad 
solvendum, adeoque ad negotium alienum explicandum, obligatur. Ex quo 
sequitur, (1.) Ut tertius, cui solutio injungltur, cambium acceptare invitus non 
teneatur ; (2.) Ul semel illo acceptato obatrictua ^t sd solutipnem ; (3.). Ut hoc, 
tamquam mandatario, aolutionem denegante, et interposita protestatione, re- 
gressus ad versos mandantem pateat; (4.)'Ut acceptans, tamquam mandatarius, 
fines mandati non- egredi, adeoque nee ante tempus, nee ante tmditionem 
litteris expressatn, nee alia moneta, quam ipei pnescriptum, solvere possit 
Quandoquidem vero et mandans mandatarium indemuem ptssstme tenetur ; ita 
facile patet; (5.) Acceptantem, tamquam mandfdarium$ pecuniar refu- 

sionem.ejus cum usuris a trassante recte exigei^tfjt, (^} igno^ cambia 

acceptare non solere, nisi in antecessuin jsciat, jpomip^ w sine ambagibus satis 
11 * 
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§ 118 . By the old French law, similar obligations, with 
sontie not very important distinctions, subsist between all the 
parties.’ Pothier says, that the Drawer contracts an obliga- 
tion with the Payee, and every subsequent Indorsee, to pay 
him damages and ‘interest, in case of default of payment of 
the Bill, at maturity and due protest, or, at the election of the 
Payee or Indorsee, to restore the amount given for the Bill ; 
and this he founds upon the rule of the Roman law : Id veniet\ 
non ut reddas, quod aeceperw^ sed.ut damnsris miki quanti 
interest mea illud^ ds quo convenit accipere^; ml si meum ro- 
cipere velim^ repetatur^ quod datum est^ quasi rem datum^ 
re non secuta? He adds, also, that the Drawer is, in many 
cases, bound to fumishs^excha^ge, of which we shall here- 
after speak.’ In like mann^, the Payee or Indorsee contracts 
an obligation on his part, to the Drawer, to present the Bill 
for payment at igaaturity, and, if payment is refused, to pro- 
test the Bill, and give due notice thereof to the Drawer ; in 
default of which, the Payee is bound to indemnify the Drawer, 
for all losses which he may have sustained, of the funds drawn 
for.* But it seems, that the Payee is not bound to present 
the Bill for acceptance, but only for payment, at the time it 
becomes due, if the time of payment is fixed ; ^ otherwise, he 
ought to present it for acceptance.’ 

§ 119. As between the Payee and the Indorsee, the in- 
dorsement creaH^ the Hke^ obligation, as exists between the 
Drawer and Payee ; and, indeed, in such a case, the Payee, 


fractuitiB rft trasMuis. Quo ebmparats sunt litterie, quan mevdatores adomtias 
adpellafe solant^ H^^c. de Cau^ cap. 8, § 11 to 18. 

1 Pothier de Chtfuge, n. 61 to 69. 

2 Pothier de Change, h. iftO, 68 ^ Dig. Lib. 18, art'5, L 5, § l ; Pothier, 
Fand. Ltb. 19, art 8, n. 5 ; Pardessus, Droit Comm. Tom. 1, art 876. 

3 Pothier de 'Chihge, n. $4. 

* Pothier de Change, n. 74. 

8 Fodder de Cbattge, tt. f5. 

8 Dk>it Comm. IW 8, art 858. 
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and every subsequent Indorser, becomes a Drawer.^ As be> 
tween the Drawer and the Drawee, the Bill creates only the 
obligation of a mandate to pay money ,* — mandaitm solvendw 
peemicB ., — ^ which may arise, either from an exprew contract 
to accept, or from one implied by law, as where the Drawee 
is the Banker of the Drawer, and has funds in his hands. 
Under such circumstances, .he is bound to accept and pay 
the Bill ; otherwise he will be compellable to indemnify the 
Drawer for any4oa8 sustained bir his refusal.* And, on the 
other hand, the Drawer is bound to indemnify the Drawee, 
for his acceptance and payment of the Bill, if he has not 
funds in his hands, or die Drawer has failed to furnish them, 
at the maturity of the Bill.' As be^iMiu the Payee and every 
subsequent Indorsee ae Holder, the Acceptor contracts an 
obligation, by his acceptance, to pay the Bill, at matnrity, 
according to the tenor thereof ; and this obligation be incurs 
conjointly and in solido with the Drawer,* 

§ 1^0. Such are some of the principal oliligatiuns created 
by the old French law, between* the various parties to a^Bill. 
The modern Code of Commerce has expressed all these obli* 
gations in a few words. It declares : “ All those, who have 
signed, accepted, or indorsed a Bill of Exchange, are jointly 
and severally bound, as sureties to the Holder.” ® The 
Drawer and Indorse of ,a Bill of Exchange are joint and 
several sureties for the acceptance jand pajmsi^t of the B^ at 
maturity.” ' 

§ ISl. Such are the ordinary ^engagements between the 


* Potiuer de Change, n. 79. 

2 Pothier de Change, n. 91, 98 to 96 |^Fardefl8U8, Droit Comm. Tom. 9, art. 
861, 879. • 

9 Pothier de Change, n. 97, 98; Pardmm, Droit Comm. Topi* 2, art. 879, 
380. ' ^ - 

« Pothier de Change, n. 115 to 117 ; Plrdessus^ Droit VmniL Tbm. 2 , art. 
876. 

9 Code de Comm, art 140 ; Loeri, Eejpfit de ComiUfTolBic 1, art 140, p. 444. 
9 Code de Comm. art. 118 ; Jjoctd, Esprit de Comm. Tom, art 118, p. 885. 
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various parties to a Bill of Exdiangey according to our law, 
and to the general foreign Commercial, law. [It has been 
remarked by an able judge, in an elaborate opinion, that the 
Drawer and Acceptor are parties to the same instrument, as 
contractora* with each other^ and npf as joint conjtractors with 
a third person, and . that by the indorsement of the Bill, inde- 
pendent and differenti contracts ari^e with the Indorsees on the 
respective* parts of the Drawer and the Acceptor. The latter 
is primarily and absolotely liable to pay tjiej^ll, according to 
its tenor. The Drawers are liable only n^n the contingen- 
cies of the default of the Acceptor or Drawee, ,|gd of the 
performance by the holder of certain conditions precedent, 
such as, presenting ^bi^pl according to its mpor and giving 
due notice of the failure of the Acceptor or Drawee to pay, 
upon a proper presentment.]^ But, in certain cases, accord- 
ing to the custom of merchants, adopted into Commercial law, 
third persons, who are mere strangers, may sometimes inter- 
vene, and make themselves parties to the Bill, and incur re- 
sponsibilities, as well as acquire rights- thereby. This takes 
place in the ordinary case of what is called an acceptance for 
the honor of one or more, or all the parties to a Bill. An 
acceptance is .seldom made, until after the Bill is drawn ; and, 
if, when it is presented for acceptance, the Drawee refuses to 
accept the same,, or has absconded, or. cannot be found, or is 
incapable of himself disponsible, and the Bill is, there- 

upon, (as it should be,) ^ protested by the Holder, any stranger 
may, by the Law Merchaig, intervene, and accept the Bill, for 
the honor of the Drawer, or of the Indorsers, or of the 
Drdwee, or of any, or all of them ; and this is called an ac- 
ceptance suffa protest^ for the honor of the party, or par- 

S. ^ ^ .... ■ 

I Jones 9. BroadhiignBt, 9 Manningi Qnuiger h Scott, 181, Cresswe]!, J. 

< B«|twea, Lm: Ifeic. by Chit^^VoL 1, p. MS, § 88 ISIS) ; Kyd on 

BOla, p. iM (8d edit); Bayley on BiUe, ch. 6, $ 1, p, 177, 160 (5th edit 1880): 
8 Kent, Conun. 87, 88 (|Uh #t)i 1 1^ Conun. B. 8 , ch. 8, § 4, 

p. 484 (0th edit) * 
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ties.* The like pro6eeditig may take place, where the Drawee 
is insolvent^ and the Holder protests the Bill for better se* 
curity;* or, wherfe the' Bill, afttr acceptance, is not paid at 
maturity, and iS protested for libn-paymetft.*" 

§ 122. The policy of the nils, grariting the privileges to 
the Acceptor supra ph^st, 'is, to indti^ the friends of the 
Drawer or Iiidbtsei* to rendet them this servfi(|e, for the 
bcitfefit of comiDfi^bce,’ and the credit of the trader ; and a third 
person interpod^j‘%al|p,’ when l^e Di^ee bdll not accept. 
There can be no Accejjltor, after a general acceptance by 
the Drawee. A thitd person may become liable on his col* 
■lateral undertaking, as guaranteeing^ credit of the Drawee ; 
but he will not be liable in the of Acceptor. It is 

said, however, that, when the Bill has been accepted supra 
protest., for the honor of one party to the Bill, it may, by 
another individual, be accepted supra potest, for the honor of 
another. The Holder is not bound to take an acceptance 
supra protest ; but he would be bound to accept an offer to 
pay supra protest. The protest is necessary, and should pre- 
cede the collateral acceptance, or payment ; and,, if the Bill, on 
its face, directs a resdrt to a third person, in case of refusal by 
the Drawee, such direction becomes part of the contract.* 


• Kyd on Bilk, p. 168 to 156 (Sdedi^ ; Bajdey ch. 6, § 1, p. 177 to 

180 (5th edh. 1830) ; Chitiy on Bilk, cb. 4, p. 80 (Ith cxiit. 1883) ; Id.' ch. 8, 
§ 2, S, p. 874 to 388 ; Beawes, Lex Merc, hy Chitty, Vdl. 1, p. 868 to 670, § 84 
to 60 (edit. 1818) ; Molloy, B. 2, ch. 10, § 88 ; 8 Kent, Comm. Lect 44, p. 67 
(4th edit.); Heinecc. de Catiib. Cap; 8, § 10$ Davis p. Cl^Hce, 6 Adolph. & 
EUi8,N. S. 16. " 

9 Ibid. ; Ex parte Wackerbarlh, 6 V(» 674 ; Ex parte Lambert, 18 Ves. 1 79 ; 
Molloy, B. 2, ch. 10, § 82. ^ 

8 Ibid.; Brunetti v, Lewin, 1 Lutw. R':,i96, 699, a; HoSre v. Cazenove, 16 
East, R. 891 ; Maligne, Lex Mere. 278; Molloy, B. 2, ch. 10, $ 24; Bayley on 
Bills, ch. 6, § I, p. 1 79 (5W e«t. itSO.) ^ " 

^ 3 Kent, Comm. Lect 44, p. 67 (4th edit) and ^e authorities .theM cited ; 
Mitford e. Walcott,/ 12 Mod. R. ;/Beawes, Lex M^;'1b^ Chitfy,'VoI. I, 
p. 666, 469, pi. 46 to 42 (edii'i6i8) ; Jicl^n e; Camp. E. 447; 

Pothier de Change, n. 170, 171. 
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§ 1^. The acceptance of a Bill mpra protest, for non- 
acceptance, imports an obligation, on the part of the Acceptor, 
that, if the Bill is not paid by the Drawee, upon due present- 
ment, at its maturity, and it is then duly protested for non- 
payment, and due notice thereof is ' given to the Acceptor 
supra protest, he ^Ul pay the same. Such presentment, 
protest, and notice «hre, therefore, indispensable requisites, to 
make the liability of such: an Acceptor absolote.' An accept- 
ance supra protest erfbres fois* the bene^ dp the parties on 
the Bill, subsequent •to the person, for whnie honor it is ac- 
cepted.^ Thus, if the acceptance be fctr llig'iionor of the 
Drawer, it endues to the; benefit of the Payee, and all subse- 
quent Indorsers and under him.*' If accepted for the 

honor of the first, seconWttr third Indorser, it enures for the 
benefit of all subsequent Indorsers or Holders under them, 
accordingly ; but not fbr (he benefit of antecedent Indorsers or 
Holders. If accepted- for the honor of the Bill, tl^tis, of all 
the parties on the Bill, (as it may be,) then, of course, it 
enures to the benefit of all the parties except the Drawer.* 
If accepted for the honor of the Drawee, then it enures, or, 
at least, it may enure, for the benefit of die Drawer, as well 
as of the Payee and subsequent Holders, if the Drawer w'as 
entitled to have the Bill accepted by the Drawee. 

§ On die other hand, 'the Acceptor supra protest, 
upon giving prt^^.notice diefeof, and a dOe {»yment of the 
Bill, has his own rights and recourse over agmnst the person 
or persons, for whose honor he aix^pted the same, and against 
all other parties to the Bill, wl^. are liable to the same person 


^ Bayley on Bills, ch. 6, § t, p. 179 (5th edit 1880) ; Chitty on Bills, 

ch. 8, § 8, p- 876, 8H2 (8th edit 1888) ; Hoare e. Casenove, 16 East, 391 ; Wii- 
liams V. Gennaine, 7 Barn, h Cressw. 468 ; 8 Kent» Comm. Lect 44, p. 87 (4th 
edit) ; llBtford v. Walcott, I Ld. Baym. 574; 8. 0* 19 Mod. R. 410 ; Post, § 261. 

* Ibid. , 

9 Bayley on Bffls, db. 6, § 1, p. 176 to 178 (5A edit 1830) ; Ghitty on Bills, 
ch. 8, $ 3, p. 874, 889 (8di edit 1888) ; on BUl^ p. 159 to 155 (8d edit.)^ 

4 Chitty on Bills, ch. 8, § 8, p. 889 (8th edft. 1888.) 
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or persons.^ But he has no recourse over a^nst any other 
parties to the Bill. Hwice, if be accepts for the honor of the 
Drawer, he has no remedy a^inst the Payee, or any subse* 
quent Indorser ; nor, if he accepts for the honor of the Payee, 
will he have any against the subsequent Indorsers.^ If he 
accepts for the honor of the Bill, genet|^, (that is, of all the 
parties thereto,) he has a remedy agai^.^ of them, except 
the Holder at the ^e of the aoceptance.* It follows, also, 
from what has i%sen -said, diat ap acceptance for the honor of 
the Drawer on]]^>wiU, or at least may,.undw particular cir> 
cuinstances, entitle jthe Acceptor to the same remedy against 
the Drawee, which the Drawer himst^ would-iisve.* ( ,i 

§ 123. Similar principles are iM||gnized in the foreign 
Commercial law, as to the rights -a|n remedies growing out 
of acceptances gupra protest.' In the French law, it is called 
an Intervention, on the part of the stranger, who accepts for 
the honor of any of the antecedent parties ; and he thus per* 
forms the functions, and contracts the engagements, and ac- 
quires the rights, of the ne^oU^m gestor of the Civil Law.° 
Heineccius afiSrms the like doctrine. Qui in lionorem trassah- 
Ue Uttcras cav^ialei ad ae non directas aceeptcmt, perinde, ac 

1 Bayley on Billa, ch. 6, § 1, p. 179, 180 (5tb edit 1880) ; Chitty on Bills, ch. 
8, p. 382, 388 (8th edit 1838) ; Beawes, Lex Merc, by Chitty, Vol. 1, p. 669, 
§ 44 (edit. 1813); 8 Kent, Conmu^Lect. 44, p. 87 (4th edi|.) ; Konig o, Bayard, 
1 Peters, B. 250; Mertens v, Winnlngton, R. i^uGoodall v. Polhill, 1 

Manning, Granger & Scott, 288. In Mertens v. WimiUgton, (1 Esp. B. 113,) 
Lord Kenyon said, that an Acceptor, mpra protest, *Msto be considered as an In- 
dorsee, paying a full value for Bill, anf), id such, entitled to all the remedies 
to which an Indorsee would beentided||hatia» to sue all the parties to the Bill.** 
This is too loosely and generally sald^^lbr the Acceptor has no remedy against 
the Holder, from whom he received it, nor against any Indorser upon the Bill, 
whose name is subsequent to that of the person for whom he accepts it 

»Ibid. 

3 Ibid. 

4 Ibid. ; Ex parte Wackerbarth, 5 Yes. 674 ; Ex parte Lambert, 13 Yes. 1 74. 

6 See l^raccha de Mercat Decis. Genw, p. 132. 

6 Pothier de Change, n- 113, 114, 170, 171 ; Stofy ox* Afeiicy, { 142; Dig. 
Lib. 3, lit 6,1. 10, i 1; Id. 1.45; FoBiien FmidL IaIk 3^ tat 6, n. 1 to 14; Po- 
t&ier, Trhitd de Quasi Contr. Hbgot Gest passim; L’Ord. 1673, tit 6, art 8 ; 
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ipae trassaius, tmetur. Hme integrum est prceaentanti, ad^ 
verms eum, si eonsUtuto die non solverit, aeUone cambiali ex- 
periri. fiont/ru ea et bic, prmtita sobttwne, agit adversus 
trassmtem ad recuperandam smmmn sohtam^ una cum pror 
visione, damniSy et impensis.^ Quum in finem hec acceptatio 
non aliter fieri soJeibmtMm supra protesto»^ ^iie rights of 
the Acceptor, supr^^otest, upon his intervention, stand upon 
the general maxim : , Qui alterws Jure utitur eodum jure uti 
debet ' — He stands subrogated to the rightij^ the Holder 

§ \2&. A Bill is, in the technical phras^ said to be honored, 
when it is duly accepted ; when it beorauBlopayable, by lapse of 
timuiji^ is said%r have^.|i^ived at maturity ; and, when accept- 
ance or payment tl^^j||p8 refust^, it is said to be dishonored. 
These general considerations may suffice, in the present place. 
We shall, hereafter, have occasion to examine, in what man- 
ner, and by whom a Bill may be transferred ; when, and in 
what manner, a Bill should be presented for acceptance ; what 
is a good and proper acceptance thereof ; at whaf t^ie a Bill 
becomes due and payable, an^ in what manner, and at what 
time and place, it is to be presented for payment ; what will 
amount to a dishonor thereof, and the proceedings thereon; 
when, and in .what manner, notice of the dishonor is to be 
given to the Drawee ; and what conduct or agreement of the 
parties will amount to a waiver, or dispensation, with a strict 
compliance with any of these requisites, or vary or limit the 
ordinary obligations deducible from the contract, as well as 
many other incidental topics. At present, we shall coutine 
our attention to some pardcula^^^^ich seem proper to be in- 
troduced in this connection. 

§ l!d7. 'In the first place, from what has been already stated, 
we see the reason, why the Drawer, upon a Bill made payable 

JouBse sur L*Ord. 1678, p. 78 ; CoBi 9 i.fXom. 2, art. 383 to 888 ; 

Coda de C!oaim« ait IS6 to 128; Ham v. Caseoove, 16 Saist, B. 391. 

^ ^ Heinecc. de Cambeoap. 6,.§ 9, p« ? Id. eap. 2f { 10 ; Id., cap. 3, § 10. 

8 Pothier de Cliange, n. 1 14. 
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to an infant, or his order, is held liable, by our law, to pay the 
same to any person, to whom the infant may indorse the same, 
notwithstanding his infancy ; for the Drawer has, in effect, by 
making it payable to the infant, or his order, affirmed, that the 
infant is competent to indorse the JBill, and that he himself will 
pay it to the4 Holder, if dishonored, uM||due notice thereof; 
and, therefore, he will be estopped, in to escape from his 
engagement, by attempting to interpose the infancy of the 
Payee, in bar lights of thf Holder.^ Besides ; infancy 

is a personal pfivih^ ^belonging to the» infant himself; and 
he alone can avail hhnseif of it as a cfefence.* His indorsement 
is not void, but voidaU^ only.^ Thi^^me riHe, for th)||iame 
reason, applies to the case of an aecMiRee, by the Drawee of 
the Bill of an infant, who is the Drawer.* 

§ 128. The same doctrine has not, however, been supposed 
in our law to apply to the case of a Bill of Exchange, made 
payable to a married woman, or her order ; for in such a case 
the interest in the Bifl vests in her husband, and he may in- 
dorse it; and the indorsemen]^ of the wife, at least if done 
without his consent, is inoperative and void.* The reason for 
this distinction seems to be, that the Drawer cannot, by his act, 
clothe the wife with a capacity to indorse, which the law pro- 
hibits ; for it would operate as a fraud upon the marital rights 
of the husband ; and, in the case of an infant, the indorsement 


1 Chitty on Bills, ch. 2,§ 1, p. 27 (8th edit. 1833); Grey v. Cooper, 3 Doug. 
R. 65. See, also, Pardessus, Droit Comm. Tom. 2, art 413. 

^ Ibid. ; Bruce v. Warwick, 6 Taupit^\Bi 1 16. 

3 Ibid.; Bayley on Bills, oh. 2, ^^'^45, 46 (5th edit 1880.) 

* Taylor v. Croker, 4 Esp. R. 1 67; u. Darch, 4 Price, R. 800 ; Halifax 
V. liyle, 3 Webby, Hurbtone k Gordda^ 446. * 

5 Ante, § 90, 92; Barlow v, fibhop, R. 432 ; PreeAwich v. Marshali, 4 

Carr. & Payne, 594 ; Arnold v. RevouU, 1 Brod. & Bing. 446, per Hichardaon, 
J.; Cotes u. Davis, 1 Camp. R. 485 ; Ha^y v. Lane, 2 Atk. 181 ; Chitty on BiUa, 
ch. 2, § 1, p. 26, 27 ; Id. eh. 6. p. 225 (8th edit .Ud3>; Klyd on Bills, p. 31 (8d 
edit ) ; PhilHskirk 6. Pluck wdl, 2 hL & 393 ; hfeNi^lage Holloway, I B. 

k Aid. 28 ; Bunddgh v. Moaa, 10 Bi k ^eaaw. 358 ; Kightmgale i% Withiagton, 
lli Mass. R. 272. 
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is voidable, and not, lijie that of a married woman, utterly void.^ 
We have already seen, that, hy the Foreign law, infants and 
married women, when they are merchants, may become parties 
to, and be hound hy. Bills of Exchange under certain circum* 
stances ; and, therefore, the Jike principle may not apply in 
that law, as do in omn.^ 

[ § 128 a. The like i^e prevails where the Payee and Indorser 
is insane at the time of indorsement. In such case, if the Bill 
is payable to order and not tp beareri require the in- 

dorsement of the Payee, it is open for.d^lir^ceptor to show that 
the Indorser had not the mental eappueit^- to make a contract.^ 
But, pa$8iog from these incidental topics, let us pro- 
ceed in the next p]8ii||^'^ihe consideration of the operation of 
the Loci upon extracts of Exchange* It is well known, 
that the laws of different countries vary as to the rights, obli- 
gations, and duties arising from Bills of Exchange; and, 
therefore, k is highly important to inquire, by what laws, in 
particular cases, those rights, obligaUonI, and duties are to be 
ascertained and .governed. And here it may be laid down as 
a general ^ule, that every contract is, as to its validity, nature, 
iuterpretatiom and effect, governed by the law of the state, or 
country, where it is made, and is to be executed.^ If it is 


t Bayley on Billf, ch. 2, § 2, p. 45, 46 (5th edit.) ; Barlow v. Bishop, 1 East, 
11. 432; Cotes v. Davis, 1 Camp. R. 485; Nightingale v, Withington, 15 Mass. 
R. 272 ; Mason v. Morgan, 2 Adolph, & Ellis, 30.' 

9 Ante, § 78, 94. 

3 [Peasleo v. Robbins, 8 Met. 164. Wilde, J., said : ** The plaintiff is bound to 
show a legal transfer of the note, by of the handwriting of the Indorser ; 
and it tbllows as a necessary con8eqiisSl|||(thftt the defendant must be allowed 
to impeach the plaintiff’s title to the showing that the indorsement was 

void. Evidence therefore of the Indbrte^s mental incapacity to make a valid 
contract, at the time he indorsed the note, was material evidence ; and not the 
leas material because the same incapacity existed when the note was signed. 
All the evidence of the Indorser’s incapacity, before and after the indorsement, 
was properly submitted to the jury, to enable them to decide correctly on the 
question of his incapacity, at the tima*of the indorsement.*'] 

V t Story on Conflict of Laws, § 242 to 944, 266 to 270 ; Bayley on Bills, by 
Phillips & Sewall, chap. A. (edit. 1836,) p. 78. 
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made in one place to be executed in another country of terri- 
tory, then it is governed by the law of the country or territory 
where it is to be executed ; for the parties are presumed to 
look to that for its validity, interpretation, and effect.^ Both 
rules are fairly deducible from the Civil Law ; where it is said, 
in one passa^. Si fmdm venierit^ ex emsuetadine ejm regv- 
onis, in qua negoUum geetum est^ pro evidtione caveri oportet;^ 
and in another passage: Contraxiese unusquisque in eo loco 
intelKgitur^ in sc obligtmt and, again, in 

another passage : cmtem non^uUque eo heo intelli^ 

gitur^ quo negoimm ge^itm sit^ sed quo aolvenda e»t pecunm.^ 
Paul Voet has accordingly expounded this as the genesrilftdoe- 
trine. Quid si de litteris eambii Quis locus eril 

spectandus ? Is spectandus est locus^ Hd quern sunt destinatce^ 
ct ibidem acceptatce.^ 

§ 180. Without going into a particular examination of the 
grounds upon which this doctrine is founded, it might seem 
sufficient, in this place, to explain it by a reference to the com- 
mon cases of contracts growing out of negotiable instruments. 
Where a Bill of Exchange is an inland Bill, drawn, indorsed, 
and accepted, in the same country, it is sufficiently obvious, 
that it is of course governed, as to all the parties, by the Lex 
Loci contractus. But, where the Bill is a foreign Bill, drawn 
in one state or country, payable to a particular person, living 
in the same state or country, or his order, upon a Prawee, 


1 Stor^ on Conflict of Laws, § 248 to 244, 244, 270 ; Robinson v. Bland, 2 

Burr. 1077. — This subject is exatnin<^|||faige in Story on the Conflict of Laws, 
ch. S, from § 281 to 873, and in Bulflffloinm. on Col. and Foreign Law, Vol. 
1, Ft. 1, ch. 1, p. 23, 24, 29 ; Id. ch. 22, p. 749 to 780 ; and Pmlix, 

Conflict des Lois, Revue £tr. & 7 (1840), § 89 to 51, p. 844 to 865. 

2 Dig. Lib. 21, tit 2, 1. 6 ; Pothier, Band. Lib. 21, tit 2, if. 7 ; Story, Gonffiot 
of Laws, § 288. 

8 Dig. Lib. 44, tit. 7, 1. 21 ; Pothier, Band. Lib. 5, tit 1, n. 86 ; Story, Conflict 
of Laws, § 2S8i v- 

4 Dig. Lib. 42, tit 5, 1. 8 ; Pothier, Band. Lib. 42, tit 5, n. 24 ; Stoiy m Con- 
flict of Laws, § 288, n. 2. 

8"P. Voet, de Stat § 9, cap. 2, § 14 ; Story on Conflict of Laws, § 286. 
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who resides in a foreign state or country, and it is afterwards 
indorsed by the Payee, to a third person, in another state or 
country, very different considerations may arise. 

§ 131. In respect to foreign Bills of ^Exchange, they are 
generally, as to their validity^ nature, interpretation, and effects, 
governed by the laws of the state or country where the con- 
tract between the particular parties has its origin. The con- 
tract of the Drawer is, as to the form, the nature, the obliga- 
tion, and the effect thereof, governed by lh 0 |)aw of the place, 
where the Bill is drawn, in regard to die' Payee, and any sub- 
sequent Holder. The contract of the Indorser is governed by 
the ktw of the place where the indorsement is mad^, as to his 
Indorsee, and every sufalb^quent Holder. The contract of the 
Acceptor is governed by the law of the place of his acceptance, 
as to the Drawer, the Payee, an^^veify subsequent Holder,^ 
unless he accepts in one place, payable in another place ; for, 
in the latter case, the law of the place, where the Bill is pay- 
able, will govern in regard to the same parties.^ So that very 
different contracts, of very different natures and of various obli- 
gations. may arise between different parties, under one and the 
same Bill of Exchange, 'according to the place where the par- 
ticular transaction takes place. 

§ 13^. But, as this subject is becoming of more importance 
every day in thb commercial world, it may be well to expound, 
somewhat at large, the leading principles applicable to this 
subject, and to illustrate some of their practical bearings, in 
cases of negotiable instruments.^ In the first place, then, as to 

1 Story on ConSict of Laws, § 2S6. 

* Gboper t>. Earl Cf Waldegmve, 2 Beavan, R. 28S ; Everett v, Vendryes, 
5 SnStk, (19 K Y.^ 496. 

3 1 have drawn these iUustratione, almost literally, fit>m Story on the Conflict 
of Laws, in the sections eited at the bottom of the page. ' The passages thus 
introduced seemed to me hndispansable to a complete review of the doctrines 
applicable to negotiable imSanimeiits ; and 1 unwilling that the reader should 
be required to read another work before* he could possess hhnielf of the main 
elements belonging to this interesting branch of coaimercial' law, especlalFy as 
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the validity of contracts. Geueraliy speaking, the validity of 
a contract^ ^ to be decided by the law of the place where it is 
made. If valid there, it is hv the general law of nations, jure 
gmtium^ held valid iever3rwhere, by the tacit or implied con- 
sent of the parties.^ The rule iy founded not merely in the 
convenience, but in the necessities of nations ; for, otherwise, it 
would be impracticable for them to carry m anr extensive inter- 
course and commeree^ with eaeh other. The whole system of 
agencies, of pur^iases and ^ sales, of mutual credits, and of 
transfers of negotiahhlri^itistrumfnts, resta on this foundation ; 
and the nation which: ahottld refuse to ackhowledge tlyeteom^ 
mon principles, would soon find its whole commcrciabwter- 
course reduced to a state like that in ^ich it now exists among 
savage tribes, among the barbarous nado^ of Sumatra, and 
among other portiom^ washed by the Pacific, Jue 

autern gentium (says the Inkitute of Justinian) imni humano 
genen'i commune est; worn, uau exigenU^ et humanie necemto^ 
tibuB^ gentee humanoe jfjam queedem sibi cmetAtuerunU M ex 
hoc jure gentii^^^ omnes pern contractus introdueU sunU ut 


the passages are to be found scattered in ditfereot parts^of the above work.?. My 
aim has been, at the expense of some repetition, to make each of my works as 
complete ito practicable in itself. 1 have been induced the more readily to do 
this, since Mr, Baron Bayley’s work on Bills contains no eximinatioa wbi^teyer 
of the subject, and Mr. Cbitty has treated it in a very brief and suofuuary mw- 
ner. Cbitty on Bills, ch. 5, p. i43, 147, 148, 191 to 194, 889, 872, 506, 618. 

1 Story on Condict of Laws, j 242; Pearsall v. Dwight, 2 Mass. B« SS, 89. 
See. Casarei^, Disc. 1 79, § 1, 2 ; Willings v. Contequa, 1 Fetors^ 0. C» B. 817 t 
2 Kent, Comm. Leot 39, p. 467, 458 (Sdvedit) ; De Sobry e. De Laistre, 2 Harr. 
& Johns. R. 198,221, 228; Smith CMead, 8 Connect. K. 258; Medbnry v. 
Hopkins, 8 Connect. B. 472 ; Houghton a* Page, 2 N. Hamia B# 42 ; -Dyer u. 
Hunt, 5 N. Hamp, B, 40i !ltektne*a Inst B. 8, tit 2, { 89, 40, 41, p. p. 
516; Trimbey v. Vignier, 1 Bing. N, C. 151, 169; S.nCA4 
695 ; Andrews v. Pond, 18 Peton, B^v85 1 < Allows e# His Creditors, 41 .Louis. 
B. 466; Story on Condtet of Lewi,.§ 848 Baylej^onBiids, cit 

by F. Bayiey, p. 7.8; Id. Aiiier.r edit by Pytti|is ft Sewelb Iis888i;p^^^8to ; 

1 Burge, Comment on Coi. and For« Whistpn v. 

Stodder, 8 MarliitR. 96; Bank tj. Staten w Donnitly; 8 Peters, B. 861, 
872 ; Wilcox v. Hunt, 18 Peters, R. 878, 372, . 

12 * 
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empUa et vemUHo, loeatio et conductio, somtas, depositum, 
mutuumt et aM innimerahiles} No more foircible application 
can be propounded of this iinpei^ doctrine, than to the sub- 
ject of iaternationdi private contnjrts.^ In this, aa a general 
principle, there seeinB a univfirsal consent of all courts and all 
jurists, forrign and domestic.* 

§ 133. Illustratimis of this general doctrine may be derived 
from esses, which have actually occurred in judgment. Thus, 
for example, where u Bill of Bxcbange wm^pwle and indorsed 
in Uank, in France^ and th^ Holder vUfterwards sued the 
Maher, in Bngland, a question arose, whether, upon such an 
indorsement, in blank, without following the formalities pre- 
scribed by the Civil Co^U of Fra^^j^the indorsement passed 
the right of property 0 the Holder .ll^nd it being found, that 
it did not, by the law of France,,rig|^urt held, that no recov- 
ery could be had, by the Holder, ^^n the .note, in an English 
court. The Cohrt on that occasion said, that the quastion, as 
to the transferf was a question of the true interpolation of the 

T . M 


‘ 1 Inst. Lib. 1, tit. 2, § 2. 

9 2 Kent, Comm. Lect 99^ p.'^454, 455, and note,. (8d edit.) ; 1 0 Toullier, art. 
80, mote; Fardessus, Droit Comm. Yol. 5, art. 1482; Chartres v. Caimes, 16 
Martin, B. 1. 

3 The canes which support this doctrine are so nnmerous, that it would be a 
tedious task to enumerate them. They may generally be found collected in the 
Digests of the English and American Reports, under the head of Foreign Law, 
or Lex Loci. The principal part of them are collected in Andrews v, Herriot, 
4 Coiren, R. 510, note ; and in 2 Kent, Comm. Lect. 39, p. 457 et seq., in the 
notes. Ree alsoi Fonblanque on Eq. B. 5, ch. 1, § 6, note (O 2 p- 448 ; JBrack^t 
V. Norton, 4» Connect R. 51 7 ; Medbury v. Hopkins, 8 Connect. R. 472 ; Smith 
V, Mead, 8 Connect 'R: 258 ; De Sobry m De Lahtre, 2 Harr. & Johns. R 198, 
221, 2t8; Trasher v, Everhart, 8 Gill Johns R. 284. The foreign jurbts 
aratgcpially fhll, as anyone will find, upon examining the most celebrated of 
ev||0tll|atkMi« * They all follow the doctrine of Dumoulin. ^ In concementibus 
conttPihtihas, eS emeigentibus tempore contractfis, inspki debet locus, in quo 
oontipaliitur^** MoKn,^ Connn. ad Consuet Paris, tit. 1« ( 12, Gloss. 7, n. 87, 
Toms t| p. 824 ; Story on Confiict of Laws, § 260, 800 See Bouhier, cb. 21, 
g 490| 2 Boulienoit^ Obeerv. 46« p, 458. Lord Bronghamf in Warrender v. 
Wmender, 9 Bligh, R. 110, made some striking remarks on this subject, cited 
in Story on Conflict of Laws, § 226 5, note. 
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contract, and was, therefore, to be governed by the law of 
France, where the contract and indorsement were made.* 

§ 1S4-. The same rule '^lies, oeretf, to the invalidity 
of contract ; if void, or fliifal by the law of die place of the 
contrmt, they are, generally, heldwcdd and' illegal everywhere.' 
This would seem to be a -lilPinciple deriped frtm) tlm Very ele^ 
ments of natural justice. The* Code has expoemded it in 
strong terms. NuUtm enim pWettm, nuikm 
nullum coniraeiii^^^t^ eos viden vohmux auhtwuiimi qui 
contrakmt, lege ^ih^e prokih&fte} •If void in its ot^n, 
it seems difficult to find any principle, upon which any subset 
quent validity can be given to it in any other country. 

§ 18q. But there is |ur'l|ptception t^the ride, as to the unb- 
versal validity of contracCly which is, that no nation is bound 
to recognize or enforce i^|H||contrBcts, which are injurious to 
its own interests, op to th^ of its own subjects.* Hubertts 
has expressed it in the ftdlowing terms : QuavmUa nihil poiee- 
tali aut^ri alleriue ImpermUe ^fueque eivium preitfudieeitm;^ 
and Mr. Justied^Martiu still more .clearly expresses it, in say- 
ing, that the exception applies to cases, in which the contract 


1 Story on Conflict of Laws, § 242 a; Trimbey v. Vignier, 1 Bing. N. C. 161, 
169 ; Story on Conflict of Laws, § 267, 270. 

9 Story on Conflict of Laws, J 248; Huberus, Lib^a,tit 8, De Confl. Log. 
§ S, 6 ; Van Reimsdyk v, Kane, 1 Gifllis. R. 680 ; Peamll v. Dwight, 2 Mass. 
R. 88, 89 ; Tonro v. Cassin, 1 Nott & McCord, R. 178; De Sohry v. De Lais- 
tre, 2 Harr. 6c Johns. R 198, 221, 225 ; Houghton v. Page, 2 N. Haibp* R. 42; 
Dyer v. Jlunt, 6 N. Hamp. R. 401 ; Van Schaick u. RdWafds, 2 Johlis. Oas. 
355 ; Robinson v. Bland, 2 Burr. R. 1077 ; Burrows v, Jemino, 2 Stf. 788 ; 
Alves V, Hodgson, 9 T. R. 287 ; 2 Keflt, Comm. Lect 89, p. 457, 458 (8d Oflit.) *, 
La Jeune Eugenie, 2 Mahon, R. 459 ; Andrews u. Pond, 18 Peters, IBL 68, 78. 

3 Cod. Lib 1, tit. 14, 1. 5. 

. 4 Story on Conflict of Laws, § 244 ; Greenwood v, CurAs, 6 !MaM< npS, 
379; Blanchard v. Russell, 18 Maes. R 1,^6 ; Whiston u. Stoddes, 8 Manl^R. 
95 ; De Sobry s. De Laistre, 2 Harr. 6c Johns. R. 198, 228 
hart, 8 Gill 6c Johns. R. 284 ; 8 Bnige, Comm, on CoL kifiid For.lpm, 1^2, 
f'h. 20, p. 779; Story, Confl. of Laws, § 848 to 851 ; Andrews u. Poihdr 18 
Peters, R. 65, 78. 

3 Huberus, Lib. 1, tit 3, De Confl. Leg. §^2. 
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is immoral or unjust, or in which the enforcing it in a State 
would be injurious to the rights, the interests, or the cemven* 
ience, of such StMe, or its dtiz^'.^ This exception results 
from the con»deratiop, thst the authority of the acts and con* 
tracts done in other States, as well as the laws, by whidi they 
are regulated, are not, proprio ffipore, of any efficacy beyond 
the territories of that State ; and whatever eflect is attributed 
to them elsewhere, is freoii comity, mid not of strict right.^ 
And eve^ independent community wil^ aodjtpight to judge for 
itself, bow far that comity o^^ht to extend.* The reasonable 
limitation is, that it shall not su&r prt^ndice by its comity.* 
This doctrine has been, on many oc^ions, recognized by the 
Supreme Court* of Lodisiana. Oit 4 recent occasion, it was 
said by the Court : By die comify nadons, a practice has 
been adopted, by which courts ci^^^istice examine -into, and 
enforce, coqiraets made in other States, and emry them into 
effect, acem'diiig to the laws of the plaee, where the Ufansacdon 
toidt its rise. This practice has become so general in modern 
times, that it may be almost stated to be noi^a role of inter- 
nadoaal law, and it is subject only to the exception, that the 
contract, to which aid is required, should not, either in itself, 
or hi the means used to give it effect, work an injury to the 
inhabitants of the country, where it is attempted to be en- 
forced."* ■> Mr. Justice Best (afterwards Lord Wynford,) on 
another occasion, vrith great force, said, That, in cases turning 
upon the oomity of nations, (Comitcu inter etmmmitates,) it is 
a maxim, that the comity cannot prevail in eases where it vio- 


> VnuttoB •. Sfoddei, S Martin, B. 90, 97. 

Oanfl. of Lava, $ 7, 8, 18, 90, 21, 9i, 88. 

'84MAI • V • . , 

* Stoqr, Confl. of Lava, f 98, 27, 99 ; QabaVna, Lib. 1, tit. 8, De Conflict. 
Leg. § 9, 8, 8 1 l^asher a; Bverhart, 8 Gill 8t JolttMt & 984 ; Greenwood v. 
Curtia, 8l iMa aa » B. 878 ; 9; Sant, CoMba. Lent SO, ‘{4887 (4di adit.) ; Pearaall v. 
Dwight, 2 Maaa. R. 88, 88 ; Etmomiia, IXaL 8, f 87. 

> Mr. .Justice Porter, in Ohio laaw. CSbiniiKay p. Bdmondaon, 8 Lonia. B. 
998, 999, 300. 
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ktes the la^ of our own country or the law of nature, or the 
law of God.^ Contracts, therefore, which are in evasion or 
fraud of the laws of a couiiti^^ or of the rights or duties of its 
subjects ; contracts against good nunrals, or against religion, 
or against public rights, and oontsacts opposed to the national 
policy or iiatumal institutioiis, * are deemed nullities in every 
country affected by sudb considerations ; although they may 
be valid by the laws of the place where they are made. 

§ 136. Indeedf^a broader principle might be adopted ; and 
it is to be regretted that it has not been universally adopted by 
all nations in respect to foreign contracts, as it has been in 
respect to domestic contracts, that' no man ought to be heard 
in a court of justice, to eni|>rce a contt^t, founded in, or aris- 
ing out of, moral or political turpitude, or in fraud of tije just 
rights of any foreign natiog^ whatsoever.^ The Roman law 
contains an affirmation of ‘ this wholesome doctrine. Pacta^ 
quoe contra leges constifutionesque^ vel contra honos mores fimt^ 
nullam vim habere^ indubitaU juris est? Paota^ qucB turpem 
causam contihetft^i non sunt ohservanda^ Unfortunately, from 
a very questionable subserviency to mere commercial gains, it 
has become an established formulary of the jurisprudence of 
the Common Law, that no nation will regard or enforce the 
revenue laws of any other country ; and that the contracts of 
its own subjects, made to evade or defraud the laws or just 
rights of foreign nations, may be enforced in its own tribunals.® 
Sound morals would seem to point to a very difibrent con- 


1 Forbes v. Cochrane, 2 Barn, h Cressw. R. 448, 471. * 

8 Story on Conflict of Laws, § 248 ^ Aroistrong v. Toler, 11 Wheat K. 258, 
260 ; Chitty on Bills, (8th edit 1888,) p. 148, note; Boucher d , Lawson, Cas. 
Temp. Hard. 84, 89, 194 ; PUmche^ v. Fletcher, 1 Doug. R. 250 ; Story, dqnfl. 
of Laws, § 255, 257. 

3 1 Cod. Lib. 2, tit. 8, 1. 8. 

^ Dig. Lib. 2, tit 14, 1. 27, § 4 . See also, 1 Chitty oil Oomm. SM Manuf. 
ch. 4, p. 82, 88. 

^ See Boucher v. Lawson, Cat Temp. Hard. 45, 89, 194; Story, ConfL of 
Lawa, § 256, 257. 
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dusioD. Pothier has .(as we shall preseady see^ reprobated 
the doctrine in strong terms, as inconsistent with good faith, 
and the just duties of nations to each other. ^ 

§ 137. 'Another rule, naturally flowing from, or rather illus- 
trative of, that already stated, respecting the validity of con- 
tracts, is, that all the fornidides, proofs, or authentications of 
them, which are required by the Zm Loei, are indispensable 
to their validity everywhere else.^ And this is in precise con- 
formity to the rule laid dovn on the subject by Boullenois.* 
II faut, par rapport d la forme mtrinsdque et constitutive des 
actes, mivre encore la loi du contirat. Quand la Loi exige^ 
certaines formalitia, lesquelis sont attach^ aux chases m&mes, 
il faut suivre la loi de la situation.* Burgundus has ex- 
pressed the same doctrine in very pointed terms. Et quidem 
in scriptura instrunwiti., in solmnmtatibus, et ceremoniis, et 
generaliter in omnibus^ quae ad formam ejusque perfectionem 
pertinent, spectanda est consuetudo regionis, ubi ft negotiatio.^ 
Dumoulin says: Aut statutum loquitur de Ms, quae concenr 
nunt nudam ordinationem vel soUmnitatem actus ; et semper 
inspicitur statutum vel consuetudmiom loci, ubi actus ceUbratur, 


J Story, Confl. of Laws, § 257. 

8 See Story on Conflict of Laws, § 260 ; 1 Burpre, Comment, on For. and 
Col. Law, Pt ch. 1, p. 29, 80; 8 Bui^^e, Comm. Pt. 2, ch. 20, p. 752 to 764 ; 
Foelix, Conflict des Lois, Revue Etrang. et Fran 9 , Tom. 7, 1840, § 40 to 51, 
p, 346 to 336$^ Warrendep Warrender, 9 Bligh, 111; -Story on Conflict of 
Laws, § 260 "6r. 

3 Errft. Inst. B. 3, tit 2, § 39 to 41, p. 514, 515 ; Boullenois, Quest Mixt. 

p. 5 ; Bouhier,*Cout de Bonig. ch. 21, § 205 ; 2 Boullenois, Observ. 46, p. 467 ; 
Story on Conflict of Laws, § 240 ; 1 Hertii Op. De CoUis. Leg. § 4, n. 59 
(edit 1737); Id. p. 209 (edit 1713.) See, also, Voet, ad Pand. Lib. 6, tit 1, 
§ 51 ; 1 Boullenois, 23, p. 523; 14 f. 443 to 466; Henry on Foreign 

Law, 37, 38; Id. 224; 5 Pw^essiui, Droit art 1486; Mr. Justice Mar- 
tin, in Depau v. Humphreys, 20 Martin, R;i|i 9 dt 2 ; Story on Conflict of Laws, 
§ 122, 259 5, 299 a. ' 

4 2 BouUenoU, Obienr.43t^p. 467 ; Stmiy on Conflict of Laws, § 240 ; 1 Boul- 
lenois, Ohsery. 23, p. 491, 482. 

3 Buigundos, Tract 4, n. 7, 29^; St<»y on Conflict of Laws, § 300 a ; 2 Boul- 
lenois, Observ. 46, p. 450, 451. 
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sive in cmtraetibusj sive in judicm^ Hve in teatamentis^ me 
in insirtmentis^^ ant aUis eonficiendia} And again : In con^ 
cementibus contraclmn^ et ^mergmUhaa^ apeetatur locus^ in 
qm cmtrahiiur ; et in concementibua meram aoiemnitaimi 
eujmcunque actua^ locua^ in quo celebratur.^ Casaregis 
says : Communiaama enim eat distinction quod aut diasentur 
de modo prbcedendi in Judidoj mt de juribus contractuan cui 
robur et spedalis forma trihuta eat a statuton vel a contra- 
hentibua. Et in primo caaumttendmdum ait atatutum hei^ in 
quo judicium agitaiur ; in aecundo^ vero^^casu attendatur ata- 
tutum loch in quo fait ceUbratua eontractusn^ Hertius is 
still more direct. 8i Lex aetui formam dat^ mapicimdna eat 
locus actua^ non domicilii^ non ret aitcB id eat^ si de solem- 
nibua quceratur^ *si de loco^ de tempore^ de modo actua^ ejy,a loci 
habenda eat raiio^ ubi actus sive negotium celehratur} Chris- 
tinaeus, Everhardus, and other distinguished jurists, adopt the 
same doctrine.^ And this rule seems fully established in the 
Common Law. Thus, if, by the laws of a country, a con- 


1 Molin. Opera, Comment Cod. Lib. 1, dt 4, 1. 1 ; Conclus. de Stetut Tom. 

3, p. 554 (edit 1681) ; Story on Conflict. of Laws, § 441, 479 k, 

2 Molin. Opera, tit 1, De Fiefs, § 12, Gloss. 7, n. 37, Tom. 1, p. 224 (edit 
1681.) 

2 Casaregis, Disc. Comm. 1 78, n. 58. 

^ Hertii Opera, Collis. Leg. § 4, n. 10,' p. 126 ; Id. n. 59, p. 14^ (edit 1737) ; 
Id. p. 179, 209 (edit 1716); Story on Conflict of Laws, § 8, 8, 10, 11. See, 
also, Cochin, (Euvres, Tom. 1, p, 72 (4to edit) ; Id. Tom. S, p. 26^' Id. Tom. 5, 
p. 697 ; D’Aguesseau, (Euvres, Tom. 4, p. 637, 722 (4to edit) 

^ Everhard. Consil. 72, n. 11, p. 206 ; Id. n. 18, p. 207 ; Id. n. 27, p. 209 ; 
Story on Conflict of Lai^, § 300 5; Chriatin. Decis. 288, Vol. 1, p. 855, n. 1, 

4, 5, 8 to 11 ; Story on Conflict of Laws, § 800 c; Molin. Comment ad Con- 

suet Paris, tit 1, § 12, Gloss. 7, n. 87, Tom. 1, p. 224 ; Story on Conflict of 
Laws, § 800 di 2 BouUenois, 46 , p. 460^61 ; Story on Conflict of 

Laws, § 122. — Dumoulin pu8i|j|i9|i|Mi^ doot^ fbrther and Hays ; Et est om- 
nium Doctorum sententia, ubimsttA^consuetiido, Tel statutum locale, disponit 
de solemnitate, vel forma actus, edam exteros ibi actuih ilium gerentes, 
et gestum esse validum, et efficacetn abiqoe, etiam Saper^biiik soils extra terri- 
torium consuetudinis.’* Molin. Consil. 53, § 9; Molin. Oper. Tom. 2, p. 965 
(edit 1681) ; 2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 9, p. 865, 866 ; 
Story on Conflict of Laws, § 441. 
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tract is void unless it is written on stamped paper, it ought to 
be held void, everywhere ; for, uuless it be good there, it can 
have no obligation in any other country.' It might be dif- 


1 Alves V. Hodgson, 7 T. R. 2S7? Clegg i*. Levy, 8 Camp. R. 166. But see 
Cbitl^ on Bills, (8kh edit) p. )48, note ; and Wynne p, Jackson, 2 Russell, R. 
851 ; 3 Burge, Comm, on Col. ,and For. )jaw, Ft 2, cb. 20, p. 762. — The case 
of Wynne v. Jackson, 2 Russell, R. 851, ts certainly at variance with this doc* 
trine. It was a bill, brought to stay proceedings at law on a suit, brought in 
England by the Holder, against the Aeeaptorof Bills of Exchange, made and 
accepted in France, and \?hich, in an action brought in the Fxench courts, had 
been held invalid, for want of a proper French stamp. The Vice-Chancellor 
held, ** that the circumstance of the Bills being drawn in France, in such a form, 
that the Holder could not recover on them in' France, was no objection to bis re- 
covering on them in an English court.’’ This doctrine is wholly irreconcilable , 
with that in Alves v. Hodgson, 7 T. R. 251, and Clegg Levy, 3 Camp. R. 
166 ; and if by the laws of France such contracts were void, if not on stamped 
paper, it is equally unsupportablo upon ackDQi|jjedged principles. In the case 
of James v. Catherwood, 3 Dowl. & Kyi. 190, inhere assumpsit was brought for 
money lent in Franco, and unstamped paper receipts were produced in proof 
of the loan, evidence was offered to show, that, by the laws of France, such re- 
ceipts required a stamp to render them valid ; but it was rejected by the Court, 
and the receipts were admitted in evidence, upon the ground, that the courts 
of England could not take notice of the revenue laws of a foreign country. 
But this is a very insufficient ground, if the loan required such receipt and 
stamp to make it valid as a contract, ^nd, if the loan was good per se^ but the 
stamp was requisite to make the receipt good as evidence, then another ques- 
tion might arise, whether other proof, than that required by the law of France, 
was admissible of a written contract This case also is inconsistent with the 
ease in 3 Caqjp. K. 166. Can a contract be good in any country, which is void 
by the law of* the place where it is made, because it wants the solemnities re- 
quired by llkfit law ? Would a parol contract, made in England, respecting an 
interest in lands, agmnst the Statute of Frauds, be held valid elsewhere? 
Would any Court dispense with the written evidence required upon such a con- 
tract ? On a niotiou for a now trial, the Court refdsed it, Lord Chief Justice 
Abbott saying ".^'he point is too plain for argument It has been settled, or 
at least, considered as setdod, ever since the time of Lord Hardwicke, that in 
a British court we canii<6|^take notice revenue laws of a foreign State. 

It would be 4 )roductive of pr^di^ous ii', in every case, in which 

ail instrument was executed in a fore ^ g plM fe^ we were to receive in evi- 
dence, what the«law of that country was^^P^Der to ascertain whether the in- 
strument was. or valid.” With great submission to his Lordship, this 

I'easouing is wholly inadmissible. The law is as clearly settled, as anything can 
be* that a contract, void by the law of the place wliere it is made, is void every- 
where. Yet, in every such case, whatever may be the inconvenience, courts 
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ferent, if the contract had been made payable in another coun- 
try ; or, if the objection were, not' to the validity of the con- 
tract, but merely to the admissibility of other proof of the con- 
tract in the foreign court,' where a suit was brought to enforce 
it ; or, if the contract concerned seal or immovable property, 
situate in another country, whose laws are different, respecting 
which, as we shall presently see, there is a difference of opin- 
ion among foreign jurists, although in England and America, 
the rule seems firmly established, that the law rei sitw^ and not 
that of the place of the contract, is to pr^ail.^ 

§ 138. So, where the forms of public instruments are regu- 
lated by the laws of a country, they must be strictly followed, 
to entitle them to be held valid elsewhere. As, for example, 
if the protest of a Bill of Exchange, made in another State, is 
required by the laws of tfiat State to be under ?ienl, a protest, 
not under seal, will not be regarded as evidence of the dishonor 
of the Bill.® 


of law are bound to ascertain wbat the foreign law is. And it would be a per- 
fect novelty in jurisprudence to hold, that an instrument, which, for want of 
due solemnities in the place where it was executed, was void, should yet be 
valid in Other countries. We can* arrive at such a conclusion only by over- 
turning well established principles. The case alluded to, before Lord Hard- 
wicke, was probably Boucher v, Lawsen, (Cases T. Hard. 85 ; Id. 194,) which 
was the case of a contract between Englishmen, to be executed in England, to 
carry on a smuggling trade against the laws of Portugal. Lord Hardwicke 
said, that such a trade was not only a lawful trade in England, but very much 
encouraged. ‘The case is wholly ilistinguishable from the present case ; and 
from that of any contract, made in a country and to be executed there, which 
is invalid by its laws. A contract, made in Portugal by persons domiciled there, 
to carry on smuggling against its laws, would, or ought to be, held void every- 
where. See, also, 5 Chitty on Comm, and Manuf. ck 2, p. 166. 

1 Ludlow V. Yah Rensselaer, | jTol^s. R. 93 ; Jam% v. Catherwood, 3 Dowl. 

& Ryl. 1 90. See Clark v. Cochai fei^^^a ttin, R. 858, 360, 361 ; Brolvn v. Thorn- 
ton, 6 Adolph. & Ellis, R 135 Thomson, $ Clark 8c Fin. R. 544. 

2 Story on Conflict of Laws, flWtb 373, 485 to 445 ; Falit Confl. des Lois, 
Revue Etrang. et Pran^. Tom. 7, 1840, § 40 to 50, p. 34(1 tK 359. 

® Story on Conflicts of Laws, § 260 a ; Tickner v, Roberts, 11 Louis. R. 14 ; 
Bank of Rochester w. Gray, 2 Hill, {K. Y.) R. 227 ; Savary, Le Parfait N4goS^ 
ant, Tom. 1, Part 3, Liv. 1, cb. 14, p. 851. 

B. OF EX. 18 
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§ 139. Another rule, illustrative of the same general prin- 
ciple, is that the law of the place of the contract is to govern, as 
to the nature, the obligation, and the interpretation of the con- 
tract ; Locus contractus regit actum} Again ; Quod si de ipso 
contractu quceratur (says Piaul Voet,) sm de natura ipsius^ 
seu de iis^ qucc ex natura contractus veniunt^ puta^ fidejus^ 
sione^ efc.^ etiam spectandum est loci statutum^ ubi contractus 
celehratur ; quod ei contrahentes semet accommodare prwsu^ 
mantur} First, as to the nature of the contract ; by which is 


I Story on Conflict of Laws, § 268 ; 1 F!iiv6r. Assur. ch. 4, § 8, p. 122, 125, 
128. See Casare^ns, Disc. 1 7.9, § 60 ; Erskine, Inst. B. 8, tit 2, § 89, 40, p. 514, 
516; Delvalle v. riomor, 3 Camp. R. 47 ; Harrison v. Sterry, 5 Cranch, 289 ; 
Le Hoy r. Crowninsbiekl, 2 Mason, R. 162 ; Van Reim8d)"k r. Kane, 1 Gallis, 
R. 680 ; 2 Kent, Comm. Lect. 87, p. 894, Loct. 89, p. 468 to 460 (8d edit.) 

8 P. Voet, Do Stat.*§ 9, ch. 2, § 10, p. 269 ^edit 1787) ; Id. p. 325 (edit 
1661.) J. Voet is still more full on the same point Voet, ad Pand. Lib. 4, tit. 
1, § 29 , p. 240, 241. Si adversus contractum (says he) aliudvc negotium ges- 
tum factumve restitutio desiderctur, dum quis aut inetu, aut dolo, aut errore lap- 
sus, damnum sensit contrahendo, transigendq, solvendo, fidejubendo, heredita- 
tem ;i(K*undo, aliovc simili mrwlo recte interpndes statuissc arbitror, legos regi- 
onis in ((ua contractum gestumve est id, contra quod restitutio petitur, locum 
sibi dchere viudicare in tenninandd ipsA restitutionis controversiA, sive res illae, 
de quibis contractum est, et in quibus Imsio contigit, eodem in loco, sive allibi 
sitie sint. Nec intei'erit, utrum Ucsio circa rps ipsas contigerit, veluti pluris lui- 
noris^■e cpiam lequuni est, errore justo distractas, an vero propter neglecta sol- 
ennia in Ick'O contractus desiderata. Si tamen contractus implementum non in 
ipso contractus, loco fieri debeat, sed ad locum alium sit destinatum, non loci 
contractus, sed implemcnti logess pectandas esse ratio suadet : ut ita,secumdum 
cujus loci jura implementum accipere debuit contractus, juxta ejus etiam leges 
resolvatur. Boullcnois says, that Jurists distinguish four things in contracts. 
(1.) Substantialia contractuum (2.) Naturalia conti*actuum ; (8.) Acciden- 
talia contractuum ; (4.) Solemnia^contractuum. He says: "*Ils appelient sub- 
tantihlia contractuivn, tout co qui sert A la composition int4rieure des contrats; 
e’est-A-dire, tout ce qui est de Tcssoncc determinant la nature de chaque acte, et 
saus quoi if ne seroit pas ui tel acte. Substantialia sunt, quae ita tbnnam et es- 
seiitiam uniuscujuik^ue actus constltuont, ut sine iis talis actus esse non possit, 
cAm forma dat unicuique esse id, quod est ^ ^uivaut cette ddfinition, le consen- 
tement dcs Parti#dan8 tous les contrats. la tllbose,et le prix de la chose dans un 
contrat de vento, peitliient ad substantialia contractuum et ad speciem contrac- 
tus constituendam ; ct dies sont telleinent u^*essaires, intrinsAques, et constitu- 
tives tVun contrat, quo sine iis actus quigedtur, non valeat Naturalia contrac- 
tuum, ce sont les suites ct Ics engagements qui fluent et d^rivent'de la nature ct 
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uieaut those qualities, which properly belong to it, and by law 
of custom always accompany it,' or inhere in it.^ Foreign 


(le I’espbce des contrats, dont il s’agit. “NaturaHa contractuum diruntur oa, 
qu9B pendent et manant a natura et postet%be cujusqne actus ; sed c^us formain 
non constituuDt Telle est la garantie dans la veiite. Mais par rapport a ccs 
engagements qui ddrivcnt des contrats, on en distingue do«leux sortes. Tl y en 
a, quffi sunt interna, intrin seca ct in^cparabilia ; c^est-it-dirc, qui sont lids et at- 
tachds k ctiaque espkee de contrats, et qui sont propres k chacun de ces contrats, 
suivant la diiTkrente nature, dont i]s sont*^ Quse natura) contrac;tu8Coha3ront,et 
sunt vcluti propriae possessiones, propriee affectiones ab essentialibus cujus(][uo 
contractus principiis enata*. Telle est, dans un contrat de vente, la ndcessitd 
que le domaine de la chose vendue soit transfdrd k Tacqudreur; et k cet egard 
on ne pent se soustraire k ces choses: on ne pourroit pas on etFet stipulcr, que 
le domaine de la chose vendue ne passeroit pas k racqudreur ; ot il y cn a tpii 
no naissent que do Tusage ordinaire oCi on est d’en convenir, et qui, k raison de 
cc, sont toujoure presuinds dtre honvenus paries Parties. Qum ex consuetiidine 
etiam insunt contractibus, qum eonsuetudo in naturam quasi contractus transiit; 
et on les appelle, externa et separabilia. Telle est la garantie de fait dans urui 
cession, et a cet dgard on peut y ddroges, les Parties peuvent stipulcr (ju’il n*y 
aura d'autre garantie ({ue colie (luo Ton appelle garantie de dn)it. Accidentalia 
contractus, co sont los choscs, que ne sont point de la substance constitutive de 
Tacte, qui ne fluent et ne derivent point de sa nature et de son e8pl‘ce, et ne 
tombent point en convention ordinaire ; mais qui ne se rcneontrenl dans les 
contrats que parce que les parties en conviennent. Accidentalia contractus ea 
sunt, qua) neque substantiani contractuum constituunt, nei|ue ex natura et potos- 
tatc contractus dimanaiit, sed pro voluntate contrahentium,.adjici contractibus 
solent, veluti varia pacta. Je voudrois ajouter, et encore cellos, qui ne sont re-- 
quises que par des dispositions legates, k la v^ritd, mais pures locales, comme la 
nccessite de donner caution pour la garantie d’un contrat, lac^uelle a lieu dans 
certains endroits. Enfip, il y a, solemnia contractuum ; et on en distingue de 
deux sorted, solemnia inlrinseca, et solemnia extrinseca. Solemnia intrinsoca 

1 Pothier, as well as other jurists, distinguish between the essence, the nature 
and the accidents of contracts ; the former includes whatever is ilHiispotisablc to 
the constitution of it ; the next, whatever is included in it, without being express- 
ly mentioned by operation of law, but is capable ef a severance without destroy- 
ing it ; and the last, those thingi which belong to it only by express agreement. 
Without meaning to contest the propriety of this division, 1 an;^ content to in- 
clude the two former in the single word, nature, as quite conformable to our 
English idiom. Cujas also ado^^ tbe same course. See HJpUiter, Oblig. n. 5. 
See, also, 2 BouUenois, Observ. 46, p. 460 to 462; Bay^,jp.,Vavas«eur, 10 Mar- 
tin, R. 61 ; Merlin, Repertoire, Convention, § 2, n. 6, p. 357 ; Rodenburg, Dc 
piv. Stat tit. 2,ch. 5, § 16; 2 BouUenois, Obs. App'x 50; 1 BouUenois, Obs. 
688 ; 3 Burge, Comm, on Col. and For. I.«aw, Ft. 2,ch. 20, p. 848 to 851. 
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jurists are accustomed to call such qualities Naturalia contract 
tus} Ea enim^ quoe auctoritate legu vel consuetudinis conr 
tractum comitantur^ eidem adherent^ Naturalia a Doctorihus 
appellantur. Lex enim altera est quasi natura^ etin naturam 
tramlL Atque, quoad naturalia contrdctuum eliam foremen 
statuta loci contractus obsevare debent? Thus, whether a 
contract be a pA'sonal obligation or a real obligation ; whether 
it be conditional, or absolute ; whql^er it be the principal, or 
the accessary ; whether it bp th^ of principal, or of surety ; 
whether it be of limited, or of universal operation; these are 
points properly belonging to the nature of the contract, and are 
dependent upon the law and custom of the place of the contract, 
whenever theije are no express terms in the contract itself, 
whidh otherwise control them. By the law of some countries, 
there are certain joint contracts, which bind each party for the 
whole, in solido ; and there are other joint contracts, where the 
parties are, under circumstances, bound only for several and 


8unt mu quiQ in ip:sa forma cujus^uo actus, ncquc separari ab ea possunt ; 

telles sovt les cUoscs qui appartieaneut k la peruve et k rautheoticite de I’acte, 
et qui coiuuie telles sont partie de ce qui constitute l’4tre et I’existenee de cet 
acte ; aussi sent elies appellees par quelquesuns substantialia contractuum. So- 
leninia extrinseca sunt ea, quce actui per se formam habenti, et ultra conven- 
tionem contraheutiuui, sed ad ipsaui conventionem roborandam, extrinsecus ac- 
ceduiit, et co sunt les choses, qui n'apparteuant en riep k la coi]i{)osition intrin- 
sbque de I’acte, sont seulement requises, post actum origioatum, pour lui procu- 
rer son execution. La solemnity intrins^que ost tellement n^cessaire, que si on 
Toinet, I’acte u’est pas acte, ii n’a nul etre, uulle existence ; romtnission vitiat et 
corruinpit adtum ; raison pour laquelle on la place volontiers inter substantialia 
contractuum. Mais k I’dgard de la solemnity extrinseque, il n’en est pas tou- 
jeurs de m4me, aliquando obmissa impedit executionem ex omni parti.” 1 Boul- 
lenois, Observ. 2.S, p..446 to 448. See, also, 2 Bui^, Comm, on Col. and For. 
Law, Pt 2, ch. 9, p. S4S to 850 ; .3 Burge, Comm, on CoL and For. Law, Pt. 2> 
cb. 20, p. 758, 759, 762, 763; i>OQ v, Lippman, 5 Clark 6c Fin. 1, 12, 13. 

1 1 Boullenois,, Observ. 28, p. 446 ; 2 Boullenois, Observ. 46, p. 460, 461 ; 
Voet, De Stat. § 9, cb. 10, $ 10, p. 287 ; Id. p. 325 (edit. 1661) ; Hertius, De 
Collis. Leg. Tom. I, § 10, p. 127 ; Id. p. 178, 180 (edit, 1716) ; Story on Con- 
flict of Laws, § 263, 301 /. 

Lauterbac'k, Diss. 104, Pt. 3, n. 58y cited 2 Boullenois, Observ. 46, p. 460. 
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distinct portions.^ In each case, the law of the place of the 
contract regulates the nature of the contract, in the absence of 
any express stipulations.* These may, therefore, he said to con- 
stitute the nature of the contract.® 


1 4 Burge, Comment. Col. and For. Law, Pt. 2, cli. 15, § 4, p. 722 to 735 ; 
Story on Conflict of Law«, § 263, 322. 

3 Pothier on Oblig. n. 261 to 268 ;^Van Leeuwen, Comment. B. 4, ch. 4, $ 1 ; 
Ferguson v. Flower, 16 Martin, B. 812^ 2 Boullenois, Observ. 46, p. 463 ; 
Code Civil of France, art. 1197, 1202, 1220, 1222; Id. Code of Comm. art. 22, 
140. — One may see, how strangely learned men will reason on siibject.a of this 
nature, by consulting Boullenois. He puts the case of a contract made in a 
country, where all parties would be bound in aolidOf and, by the law of their 
own domicil, they would bo entitled to the benefit of a division, and vice lufrsd ; 
and asks, What law is to govern ? In each case he decides, that the law should 
govern, which is most favorable to the debtor. ** Ainsi, les obliges solidaires ont 
contract<^ sous une lot, qut leur eat favorable ; j’embrasse cette ioi ; olio lour ost 
contrairo, j*embrasse la loi do leur domicile.** 2 Boullenois, Observ. 46, p. 463, 
464. Sec, also, Bouhier, ch. 21, § 198, 199. 

3 See Henry on Foreign Law, 89 — Potflier on Obligations, n. 7, has explain- 
ed the meaning of the words, and the nature of the contraoty in the following man- 
ner. “ Things, which are only of the nature of the contract, are those, which, 
witliout being of the essence, form a part of it, though not expressly mentioned ; 
it being of the nature of the contract, that they shall be included and under- 
stood. These things have an intermediate place between those whhich are of 
the essence of the contract, and those which are merely accidental to it, and dif- 
fer from both of them. They differ from those which are of the essence of the 
contract, inasmuch as the contract may subsist without them, and they may be 
. excluded by the express agreement of the parties ; and they differ from things 
which are merely accidental to it, inasmuch as they form a part of it without be- 
ing particularly expressed, as may be illustrated by the following examples. In 
the contract of sale, the obligation of warranty, which the seller contracts With 
the purchaser, is of the nature of the contract of sale ; therefore the seller, by 
the act of sale, contracts this obligatiori, though the parties do not express it, and 
there is not a word respecting it in the contract ; but, as the obligation is of the 
nature, and not of the essence of the contract of sale, the contract of sale may 
subsist without it ; and if it is agreed, that the seller’shall not be bound to war- 
ranty, such agreement will be valid, and die contract will ccsitinue a real con- 
tract of sale. It is also of the nature of the contract of sale, that, as soon as the 
contract is completed by the conibnt of the parties^ although before delivery, 
the thing sold is at the risk of the purchaser ; and that, hf it happens to perish 
without the fault of the seller, the Iw falls upon the purchaser, who is, notwith- 
standing the misfortune, liable for the price ; but, as that is only of the nature, 
and not of the essence of the contract, the contrary may be agreed upon. 

18 ♦ 
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§ 140. Another illustration may be borrowed from an ac- 
tual decision under the Common Law. By the law of Eng- 
land, an acceptance bf a Bill of'^Exchange binds the Acceptor 
to payment at all events. ‘ By the law of Leghorn, if a Bill is 
accepted, and the Drawer fails, and the Acceptor has not suffi- 
cient efiects of the Drawer in his hands at the time of accept- 
ance, the acceptance becomes void. An acceptance in Leghorn 
is governed by this latter law ; aii^ under such circumstances, 
it has been held void, and not obi^|ilory upon the Acceptor.^ 

§ 141. Secondly,* the obligation of the contract, which, 
though often confounded with, is distinguishable from, its 
nature.^ The obligation of a contract is the duty to perform 
it, whatever nfty be its nature. *It may be a moral obligation, 
or a legal obligation, or both. But when we speak of obliga- 
tion generally, we mean legal obligation, that is, the right to 

performance which the law confers on one party, and the cor- 

* 

Where a thing is lent, to be specifically returned [commodatum,] it is of the 
nature of the contract, that the borrower shall be answerable for the slightest 
negligence in respect of the article lent. He contracts this obligation to the 
lender by the very nature of the contract, and without anything being said 
about it. But, as this obligation is of the nature, and not of the essence of the 
contract, it may be excluded by an express agreement, that the borrower shall 
only be bound to act wit^j fidelity, and shall not be respon^te for any acci- 
dents merely occasioned by his negligence. It is also of the nature of this con- 
tract, that the loss of the tiling lent, when it arises from inevitaUe accident, falla 
upon the lender. But, as that is of the nature, and not of the essence, of thei 
contract, thete may be an agreement to charge the borrower with every loss 
that may happen until tlie thing is restored. A great variety of other instances 
might be adduced from the different kinds of contracts. Those things which are 
accidental to a contract, are such as, not being of the nature of the contract, are 
only included in It by expn'ss agreement. For instance, the allowance of a 
certain time for paying the money due, the liberty of paying it by instalments, 
that of paying another thing instead of it, of paying some other person than the 
crtMlitor, and the iike, are accidental to the contract ; because they are not in- 
cluded in it without being particulaiiy expressed.** 

* Burrows c. Jemino, 2 Str. R. »7S8 ; 2 Eq. Abr. 526 ; Story on Conflict of 
J.<aw8, § 265. 

® Story on Conflict of Laws, § 266 ; Pardessiis, Droit Comm. Tom. 5, art. 
1495, p. 269 to 271. See 2 Boullenois, Observ. 46, p. 454, 460, 462 to 464 ; 8 
Burge, Comm, on Col. and For. Law, Ft 2, ch. 20, p. 764, 765. 
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responding duty of performance, to which it binds the other.' 
This is what the French jurists call, Le lim du conirat (the 
legal tie of the contract,) G^us convenUonis, and what the 
civilians generally call Vinettlum juris, or Vinculum ohliga- 
tionis? The Institutes of Justlinian have tlius defined it: 
ObligaUo est juris vinculum, quo mecssitafe adsiringwiur 
alicujus ret solvendce, secundum nosim civitaUs jura? A con- 
tract may, in its nature, purely vtdanttury, md possess no 
legal obligation. It mayi'li' a mere naked pact (nudum pac- 
tum.) It may possess a legal obligation ; but the laws may 
limit the extent and force of that obligation in personam, or tn 
rem. It may bind the parly personally, but not bind his 
estate; or it may bind bis estate and not bind Mb person. The 
obligation may be. limited in its operation or duration ; or it 
may be revocable or dissoluble in ’ certain future events, or 
under peculiar circumstances.* 

§ 14^. It would be easy to mdltiply illustrations under this 
head.® Suppose a contract, by the law of one country, to 
involve no personal obligation, (as was supposed to be the law 
of France in a particular case, which came in judgment,)" but 
merely to confer a right to proceed iri rem / such a contract 
would be held everywhere to involve no personal obligation 
whatsoever. Suppose, by the law of ’a particular country, a 
mortgage, for money borrowed, should in the absence of any 
express contract to repay, be limited to a mere repayment 
thereof out of the land, a foreign court would refuse to enter- 
tain a suit giving to it a personal obligation. Suppose a con- 

1 Sec 3 Story, Comm, on Constitution, § 1372 to 1379 ; Ogrien v. Saunders, 
12 Wheaton, 214 ; Pothier on Obltg. art 1, n. 1, p. 178 to 1 75. 
s 2 Boullenoia, Observ. 46, p. 458 ta460. * 

3 Inst Lib. 3, tit 14 ; Pothier, Pandect Lib. 44, tit 7, Ft. 1, art. 1, § 1 ; 
Pothier, Oblig. n. 173, 174. 

< See 2 Boullenois, Observ. 46, p. 462, 454 ; Code Civil of France, art. 1168 
to 1196. 

^ Story on Conflict of Lawt, f 267s 
^ Melan v. Duke of Fitz James, 1 Bob* It PnlL 188. 
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tract for the paytnent of the debt of a third person in a 
country where the law subjected such a contract to the tacit 
condition, that payment must first be sought against the debtor 
and his estate ; that would limit the obligation to a mere acces- 
sorial and secondary character ; and it would not be enforced 
in any foreign” country except after a compliance with the 
requisitions of the local law. Sureties, indorsers, and guaran- 
tors are, therefore, everywhere liable, only according to the 
law of the place of their contract; *‘''Their obligation, if treated 
by such local law, as an accessorial obligation, will not any- 
where else be deemed a principal obligation.^ So, if, by the 
law of the place of a contract, its obligation is positively and 
ex directo extinguished after al^certain {)eriod, by the mere 
lapse of time, it cannot be revived by a suit in a foreign 
country, whose laws provide no such rule, or apply it only to 
the remedy.^' To use the expressive language of a learned 
judge, it must be shown, in all such cases, what the laws of 
the foreign country are, and that they create an obligation, 
which our laws will enforce.® 

§ 14^. In the next place, the interpretation of contracts.® 
Upon this subject there would scarcely seem to be any room 
for dqubt or disputation. There are certain general rules of 
interpretation recognized by ail nations, which form the basis 
of all reasoning on the subject of contracts. The object is to 
ascertain the real intention of the parties in their stipulations ; 
and, when the latter are silent, or ambiguous, to ascertain what 
is the true sense of the words used, and what ought to be im- 


* See Pothier on Oblig. n. 407 ; Trimbey Vignior, 6 Carr. & Payne, 25 ; 
8. C. 1 Bing. N. C. 151, 159 ; a C. 4 Moore k Scott, 69i ; Story on Conflict of 
Laws, § 314, 816 a ; 8 Biirge, Comin. bn Col. and For. Law, Pt. 2, ch. 20, p. 
764 to 766 ; Aymar v. Sheldon, 12 Wend. R. 489. 

* See Le Roy v. Crowninshield, 2 Mason, R, 161 ; Pothier, Oblig. n. 686 to 
689 ; Voet^ ad Pand. Lib. 4, tit. 1, § 29, ad finem, 

8 Lord Chief Justice Eyre, Melan v. Didte of Fite James, 1 Bos. k Poll. 141. 
4 Story on Conflict of Laws, § 270. 
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plied, in order to give them then* true and full effect.' The 
primary rule in. all expositions of this sort, is that of common 
sense, so well expressed in the Digest. In conventionibus con- 
trahmUum voluntas, poUus quam verba, spectari placuit? But, 
in many cases, the words used in contracts have different mean- 
ings attached to them in different places by law or by custom. 
And, where the ^ords are in themselves obscure or ambi- 
guous, custom and usage in a particular place may give them 
an exact aud appropriate meaning^ Hence, the rule lias found 
admission into almost tdl, if not into all, systems of jurisprud- 
ence, that, if the full and entire intention of the parties does 
not appear from the words of the contract, and, if it can be 
interpreted by any custom oi^ usage of the place where it is 

1 See Lord Brougham’s striking remarks on this subject, cited in Story on 
Conflict of Laws, § 226 c. In Prentiss u. Savage, 13 Mass. R. 23, Mr. Cliief 
Justice Parker said : ** It seems to be an undisputed doctrine, with respect to 
personal contracts, that the law of the place, where they are made, shall govern 
in their construction ; except when made with a view to performance in some 
other country, and then the law of such country is to prevail. This is nothing 
more than common sense and sound justice, adopting the probable intent of the 
parties as to the rule of construction. For when a citizen of this country enters 
into a contract in another with a citizen or subject thereof, and the^ contract is 
intended to be there performed, it is reasonable to presume, that both parties 
had regai-d to the law of the place where they were, and that^the contract was 
shaped accordingly. And it is also to be presumed, when the contract is to be 
executed in any other country , than that in which it is made, that the parties 
take into their consideration the law of such foreign country. This latter branch 
of the rule, if not so obviously founded upon the intention of the parties as the 
former, is equally well settled as a principle in the law of contracts.” Mr. 
Chancellor Walworth, in Chapman v, RubertsOn (6 Paige, R. 627, 630,) used 
equally strong language. “ It is an established principle,” said he, ** that the 
construction and validity of personal contracts, which are purely personal*, de- 
pend upon the laws of the place where the contract is made, unless it was made 
with reference to the laws of some other place or country where such contract, 
in the contemplation of the parties was to be carried into effect and 

performed.” 2 Kent, Comm. Lect. 39, 467, 468 (dd edit) ; 3 Burge, Comm, 

on Col. and For. Law, Pt 2, ch. 20, p^ 7*^2 to 764. 

Dig. Lib. 60, Jit 16, 1. 218' — Many rules of interpretation are found in 
Pothier on Obligations, n. 91 to 102 ; in Fonblanque on Equity, B. 1, ch. 6, 
§ 11 to 20, and notes ; 1 Domat, Civil Law, B. 1, tit 1, § 2 ; 1 Powell on Con- 
tracts; 370 et seq. ; Merlin, Repertoire, Convention, § 7, p. 866. 
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made, that course is to be adopted. Such is the rule of the 
Digest.. Semper in atipulatiombua et in cceterie cmtraetibus 
id sequmur, quod actum e$t. Aut si non apparent^ quod 
actum est, erit eonse^piem, ut id sequamur, quod in regime^ in 
qua actum est, -frequentatur} Conservanda est consuetudo 
regionis et dvitatis (says J. Sand^) vbi eontractum est. Om- 
nes enim acUones nostrce (si non aliter fiiSrit provisum inter 
cont^ahentes) interpretationm recipiunt a commtudine hci, in 
quo contrahitur? Usage is, indeed, of so much authority in 
the interpretation o£ contracts, that a contract is understood to 
contain the customary clauses, although they are not expressed, 
according to the known rule, In contraetdms tacite veniunt ea, 
quce sunt moris et consuetudinis.^ Thus, if a tenant is, by 
custom, to have the outgoing crop, he will be entitled to it, 
although not expressed in the lease.* And, if a lease is en- 
tirely silent as to the time of the tenant’s quitting, the custom 
of the country will 6x it.*^ By the law of England, a month 
means, ordinarily, in common contracts, as in leases, a lunar 
month; but, in mercantile contracts, it means a calendar 
month.” A contract, therefor.e, made in England, for a lease 
of land for twelve months, would mean a lease for forty-eight 
weeks oiily.^ A Promissory Note, to pay money in twelve 
months, would mean in one year, or in twelve calendar 
montiis.” If a contract of either sort were required to be 


1 Dig. Lib. 50, lit 17, 1. 84; 1 Domat, Civil Law, B. 1, tit. 1, § 2, n. 9 ; 2 
Bouil< 3 iiois, Observ. 46, p. 490 ; 3 Burge, Coinin. on Col. and For. Law, Pt. 2. 
ch. 20, p. 775, 776. 

? J. Sand. Op. Comm, de Reg. Jur. 1. 9, p. 1 7. 

3 Pothior, Oblig. n. 95 ; Merlin, Repertoire, Convention, § 7 ; 2 Kent, Comm. 

.89, p. 555 (Sd edit) 

4 Wigglesworth v, Dallison, Doug. ^ 201, 207. 

® Webb V, Plummer, 2 B. 8c Aid. 

® 2 Blac'k. Comm. 141 ; Cate8b>’'s Case, 6 Coke, R. 62; Lacon v. Hooper, 6 
Term R.'224; S Burge, Comm, on Col. and For. Law, Pt 2, oh. 20, p. 776, 777. 
7 Ibid. 

» Cliitty on Bills, p. 406 (8tb edit 1888) ; Lang v. Gale, 1 M. & Selw. Ill; 
Cockell V. Gray, 8 Br. & Bing. 187; Leffingwell u. White, 1 Johns. Cast 99. 
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enforced in a foreign country, its true interpretation must be 
everywhere the same that it is according to the usage in the 
country where the contract was made. 

§ 144. The same word, too, often has different significa- 
tions in different countries.^ Thus, the term umnce^ which is 
common enough in negotiable instruments, means, in some 
countries, a month, in others, two or more months, and, in oth- 
ers, half a month. A note pa^ble at one usance, must be 
construed, everywhere, according to the meaning of the word 
in the country where the contract is madei^ There are many 
other cases illustrative of the same principle. A note, made 
in England, for 100 pounds, would mean 100 pounds ster- 
ling. A like note, made in America, would mean 100 pounds 
in American currency, which is one fourth less in value. It 
w'ould be monstrous to contend, that, on the English note, sued 
in America, the less sum only ought to be recovered ; and, on 
the other hand, on the American note, sued in England, that 
one third more ought to be recovered.® 

§ 145. The like interpretation would be applied to the case 
of a Bill of Exchange drawn in one country, and payable in 
another country, where the same denomination of currency 
existed in both countries, but represented different values. 
Thus, for example, a Bill of Exchange drawn in Boston upon 
London for 100 pounds, payable in London, would be con- 
strued to be for 100 pounds sterling ; whereas, if a Bill were 
drawn for the same sum in London upon Boston, and payable 
there, it would be construed to be for 100 pounds of the law- 
ful currency of Massachusetts, which, as we have just seen, is 


1 Story on Conflict of Laws, § 271. • 

2 Chitty on BiUs, p. 404, 405 1838.) See, also, 2 Boullen^is, 

Observ. 46, p. 447. ' 

® See also, Powell on Contracts, 876 ; 2 Boullenois, Observ. 46, p. 498, 503 ; 
Henry on Foreign Law, Appendix, 233; Pardessus, ^Droit Comm. art. 1492; 
3 Burge, Comm, on Col. and For. Law, Pt 2, ch. 20, p. 772, 773 ; Story on 
Conflict of Laws, § 272 a, 307, 308. 
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one quarter less value. In each case, the ground of interpre- 
tation is the presumed intention of the parties derived from 
the nature and objects of the instrument. 

§ 146. Hence, it is adopted by the Common Law, as a 
general rule in the interpretation of contracts, that they are to 
be deemed contracts of the place where they are made, unless 
they are positively to be performed or paid elsewhere. There- 
fore, a Bill or Note made in Franfce, and payable generally, 
will be treated as a French pote, and governed accordingly by 
the laws of France, as to its obligation and construction. So, 
a policy of insurance, executed in England, on a Frencji ship, 
for the French owner, on a voyage from one French port to 
another, would be treated as an English contract, and, in case 
of loss, the debt would be treated ^ an English debt. In- 
deed, all the rights and duties, and obligations, growing out 
of such a policy, would be governed by^ the law of England, 
and not by the law of France, if the laws respecting insurance 
were different in the two countries.^ 

§ 147 . But where the contract is, either expressly or tacitly, 
to be performed in any other place, there the general rule is, 
in conformity to the presumed intention of the parties, that 
the contract, as to its validity, nature, obligation, and interpre- 
tation, is to be governed by the law of the place of perform- 
ance.^ This would seem to be a result of natural justice ; and 
the Roman law has (as we have seen) adopted it as a maxim ; 
Contrazme unmquisque in eo loco intelUgitur^ in quo ui sol- 
vereU sc obligavit and again, in the law, Aut ubi qiiisque 

1 Don r. Lippman, 5 Clark & Fin. R. 1, 18 to 20; Story on Conflict of 
Laws, § 817. ^ 

* Story on Conflict of Laws, § 280;^^. Kent, Comm. Lect. 87, p. 393, 394, 
ant^Lect. 89, p. 459 (4th edit) ; CaiiH|||^8, Disc. 1 79 ; 1 £m<^rigon, e. 4, § 8 . 
Voet, (le Stat § 9, ch. 2, n. 15, p, m (edit 1715); Id. p. 828 (edit 1661); 
Boullenois, Quest. Contr. des Lois, p. 380, &c. ; 8 Burge, Cotnm. on Col. and 
For. Law, Ft. 2, ch. 20, 771, 772; Don o. Lippman, 5 Clark & Fin. R. 1, 

18,19. 

3 Dig. Lib. 44, tit 7, 1. 21 ; Story on Conflict of Laws, § 288. 
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contraxerit Contractum autem 7ion utique eo loco intelligitut\ 
quo negotium gestum sit ; sed qm solvenda est pecunia} The 
rule was fully recognized, and acted on, in a recent case, by 
the Supreme Court of the United States, where the i Court 
said, that the general principle, in relation to contracts made 
in one place, to be executed in another, was well settled ; that 
they are to be governed by the laws of the place of perform- 
ance.^ * 

§ 148. The like question, also, often arises in cases respect- 
ing the payment of interest.® The geneijal rule is, that interest 
is to be paid on contracts according to the law of the place 
where they are to be performed, in all ceases, where interest 
is expressly or impliedly to be paid.^ Usurarum 7nodtis ex 
more rcgionis^ ubi contractum est^ comtituitur^ says the Di- 

1 Dig. Lib. 42, tit. 5, 1. 3. 

2 Andrews r. Pond, 1 3 Peters, R. 65. Goddin v, Shipley, 7 B. Monroe, R. 575. 

Story on Conflict of Laws, § 281 . 

^ Story on Conflict of Laws, § 292, 293, 293 a, to 293 <?, 304 ; Conner v. Bol- 
lainont, 2 Vern. R. 382; Cash v. Kennion, 11 Vesoy, R. 314; Robinson v. 
Bland, 2 Burr. R* 1077; Kkins i’. East India Company, 1 P. W. 395; Kane- 
laugh r. Chanipante, 2 Vern. R. 895, and note; Ibid, by Raithby ; 1 Chitty on 
Com. & Manuf. eh. 12, p. 660, 651 ; 8 Chitty, Id. eh. 1, p. 109 ; Eq. Abridg. 
JnUire»t, K. ; Henry on Foreign Law, 43, note; Id. 53; 2 Karnes, Equity, B. 
3, ch. 8, § 1 ; 2 Fonbl. Eq. B. 5, cb. 1, § 6, and note; Bridgman's Equity Di- 
gest, Tnterc.sty vii.; Fanning v. Con.<)oqaa, 17 Johns. R. 611 ; S. C. 3 Johns. Ch. 
R. 610; Ilosford v. Nichols, 1 Paige, R. 220; Houghton v. Pago, 2 N. Hatnp, 
R. 42; Peacock v. Banks, 1 Min<#, R. 387; Lapice v. Smith, 13 Louis. R. 91, 
92; Thompson r. Ketchani, 4 Johns. R. 286; Ilcaly v. Gorman, 3 Green, (N. 
J.) R. 328; 2 Kent, Comm. Lect. 39, p. 460, 461 (3d edit.)-— A ca.se, illustra- 
tive of this principle, recently occurred before the House of Lords. A widow, 
in Scotland, entered into an obligation to pay the whole of her deceased hus- 
band’s debts. It was held by the Court of Sessions in Scotland, that the Eng- 
lish creditors, on contracts made in England, were entitled to recover interest in 
all eases, where the law of England- gave interest, and not where it did not. 
Therefore, on Bonds, and Bills of Exohange, interest was allowed, and on sim- 
ple contracts not. And this decisi<j|^^as affirmed by the House of Lords. 
Montgomery ». Budge, 2 Dow & Clarke, Rep. 297. The case of Amott v. Red- 
fern (2 Carr. & Payne, 88,) may, at first view, seem inconsistent with the gen- 
eral doctrine. There, the original contract was made in London, between an 
Englishman and a Scotchman. The latter agreed to go to Scotland, as agent, 
four times a year, to sell goods and collect debts for the other party, to remit 

B. OF EX. 14 
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gest.^ Thus, a Note made in Canada, where interest is six 
per cent., payable with interest in England, where it is five per 
cent., bears English interest oiily.^ [But where a Bill is drawn 
in one country for a debt payable there, upon a person in 
another country, and being non-accepted, an action is brought 
against the Drawer, if the jury find the plaintiff entitled to 
interest by way of damages, the measure of damages is the 
rate of interest where the Bill was drawn, and not of the place 
where the Drawer resides.®] Loans, made in a place, bear the 

the money, and to f^uarantee one fourth part of the sales ; and he was to receive 
one per cent, upon the amount of sales, &c. The agent sued, for a balance of 
his account, in Scotland, and the Scotch Court allowed him interest on it. The 
judgment was afterwards sued in England; and the question was, whether 
interest ought to be allowed. Lord Chief Justice Best said: “Is this an Eng- 
lish transaction ? For, if it is, it will be regulated by the rules of English law. 
But, if it is a Scotch transaction, then the case will be different.” He after- 
wards added, “This is the ease of a Scotchman, who comes into England, and 
makes a contract. As the contrapt was made in England, although it was to be 
executed in Scotland, T think it ought to be regulated according to the rules of 
the English law. This is my present opinion. These questions of international 
law do not often occur.” And he refused interest, because it was not allowed 
by the law of England. The Court afterwards ordered interest to be given, 
upon the ground, that the balance of such an account would carry interest in 
England. But Lord Chief Justice Best rightly expounded the contract, as an 
English cofitract, though there is a slight inaccuracy in his language. So ft\r as 
the principal was concerned, the contract to pay the cominissioii was to be paid 
in England. The services of the agent were to be performed in Scotland. But 
the whole contract was not to be executed exclusively there by both parties. 
A contract, made to pay money in England, for services performed abroad, is 
an English contract, and will carry English interest. 

1 Dig. Lib. 22, tit. 1, 1. 1 ; 2 Burge, Comm, on Col. and For. Law, Pt. 2, ch. 
9, p. 860 to 862. 

* Scofield V. Day, 20 Johns. R. 102. 

[3 Gibbs V, Fremont, 20 Eng. Law & Eq. R. 655. Alderson, B. said : “ The 
general fulo in all cases like the present is, that the Zex loci contractus is to gov- 
ern in the construction of the instrument but that applies only when the con- 
tract is not express.; if it is special it inwi^ construed according to the express 
terms in which it is framed. Now, a B|i|prawn on a third person in discharge 
of a present debt is, in truth, an offer By^thc Drawer that if the Payee will give 
time for payment, he will give an order on his debtor to pay a given sum at a 
given time and place. The Payee agrees to accept this order, and to give the 
time, with a proviso that if the Acceptor does not pay, and he, the Payee, or 
the Holder of the Bill gives notice to the Drawer of that default, the Drawer 
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interest of that place, unless they are payable elsewhere.* 
And, if payable in a foreign country, they may bear any rate 
<»f interest not exceeding that, which is lawful by the laws of 
that country.’* And on this account, a contract for a loan. 


shall pay him the amount specified in the Bi)!, and lawful interest. This is, then, 
the contract between the parties. If the interest be expressly or hy necessary 
implication specified on the face of the Bill, then the interest is governed by the 
terms of the contract itself ; but if not, it seems to follow the rate of interest of 
the place where the contract is made ; so*if the mode of performing it be ex- 
pressly or imjdiedly specified, as was the case of lfet>thschild v. Currie. In the 
case of a Bill drawn at A, it primd facie bears interest as a debt at A would, if 
nothing else appeared; but if that Bill be indorsed at B, the Indorser is a new 
Drawer, and it may be a (piestion whether this indorsement is a new drawing of 
a Bill at B, or only a new drawing of tlie same Bill, that is, a Bill expressly 
made at A. in the funner case it would carry interest at the rate at B, in the lat- 
ter at the rate at A ; and on this subject we find a diilerencc of opinion in the 
books, — Mr. Justice Story, in his Conflict of Laws, § 3H, maintaining the for- 
mer, and Pardessus, Droit du Commerce, art. 1500, maintaining the latter opin- 
ion. But this case is a contract at San Francisco, by which the delendant there 
offers to pay to the Payee, in discharge of a debt due there, the payment at 
Washington, by the Acceptor thereof, of a given sum. That sum is not paid, 
the defendant’s original liability then revives on notice of dishonor duly given 
to him, and the defendant has become liable to pay as he was liable at the first. 
At first he was clearly to have paid the money at San Francisco, and if he did 
not, he would have been liable to pay interest at the usual rate in California, for 
a period as long as the debt remained unpaid; and that is the amount which 
he ought to pay now. Thi.s point was expressly ruled in Allen v. Kemble. It 
was also so ruled in Cougan v, Bankes; and this is not to be left to the jury, for 
it depends on the rule of law. The amount of interest at each pla(;e is to be 
so left; 80 is the (piestion whether any damage has been sustained by non-pay- 
ment of interest at all — for these are questions of fact. Here the jury havci 
found interest was due, and that there was damage which ought to be recov- 
ered in the shape of interest. They also have found what the usual rate of such 
interest is at Washington, and what the usual rate of such interest is in Califor- 
nia ; but whi(.‘h rate is to be adopted by them is, so we think, a question purely 
of law for the direction of the judge to, the jury. We think the direction in 
this case should have been that the t^l^ll^ia rate of interest should be adopted 
by them, inasmuch as the contract V ^jyn ade in California; and, therefore, this 
ruhj mu.st be ab/iolute, to enj^r the lffiSict for the plaintifls, with 19 per cent, 
additional interest to the 6 per cent, already allowed.” 9 £xeh. R. 25.] 

t De Wolf V. Johnson, 10 Wheaton, R. 367, 383; Conaequa v. Willings, 1 
Peters, Cir. R. 225; 2 Boullenois, Observ. 46, p, 477, 478; Andrews v. Pond, 
13 Peters, R. 65, 78 ; Hawley v. Slop, 12 La. Ann. Rep. 815. 

2 Ibid. ; 2 Kent, Comm. Lect. 39, p. 460, 461 (3d edit.) ; Thomp.son v. Ketch- 
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made and payable in a foreign country, may stipulate for inter- 
est higher than that allowed at home.^ If the contract for in- 
terest be illegal there, it will be illegal everywhere.® But, if it 
be legal where it is made, it will be of universal obligation even 
in places where a lower inter/;st is prescribed by law.® 

§ 149. The questioii, therefore, whether a contract is usu- 
rious, or not, depends, not upon the rate of the interest allowed, 
but upon the validity of that interest in the country where the’ 
contract is made, and is to be executed.* A contract, made 
in England, for advan\3es to be made at Gibraltar, at a rate of 
interest beyond that of England, would, nevertheless, be valid 
in England ; and so, a contract to allow interest upon credits 
given in Gibraltar, at such higher rate, would be valid in favor 
of the English creditor.® 


am, 4 Johns. 11. 285 ; Vinson r. Platt, 21 Geo. 135 ; Ilcaly v. Gorman, 3 Green, 
(N. J.) K. 328. 

1 2 Kent, Comm. Lect. 39, p. 460, 461 (3d edit.) ; Hosford r. Niehol.s, 1 Paijre, 
R. 220 ; Houghton v. Page, 2 N. Hatnp. R. 42 ; Tliompson v. Powlos, 2 Simons, 
R. 194 ; In this last case, the Vice-Chancellor said : “ With respect to the cpies- 
tion of usury, in order to bold the contract to be usurious, it must a})pear, that 
the contract was made here, and that the consideration for it was to be paid 
hero. It should appear, at least, that the payment was not to be made abroad ; 
for, if it was to be made abroad, it would not be usurious.” See, also, Andrews 
V. Pond, 18 Peters, U. 65, 78; De Wolf 1 ;. Johnson, 10 Wheat. R. 383. 

« 2 Kamos, Ktpiity, B. 3, ch. 8, § 1 ; Hosford v. Nichols, 1 Paige, R. 220 ; 2 
Boullenois, Observ. 46, p. 477. — In the case of Thompson v. Powles, (2 Si- 
mons, R. 194), the Vice-Chancellor said: “In order to have the contract (for 
stock) usurious, it must appear, that the contract was made here, and that the 
consideration for it was to be paid here.” See, also, Yrisarri r. Clement, 2 
Carr. & Payne, K. 223. In Hosford r. Nichols, (I Paige, R. 220), where a 
contract was made for the sale of lands in New York, by citizens then resident 
there, and the vendor afterwards removed to Pennsylvania, where the contract 
was consummated, and a mortgage giveu'to secure the unpaid purchase-money, 
with New York interest (which was higher than that of Pennsylvania), the 
Court thought the mortgage not usuriou%.it being only a consummation of the 
original bargain made in New York. 

8 Ibid. 

4 Story on Conflict of Laws, § 292 ; Harvey i>. Arcbbold, 1 Ryan & Mood. R. 
184 ; S. C. 3 B. & C. 626 ; Andrews ». Pond, 13 Peters, R. 65, 78; Story on 
Conflict of Laws, § 243. 

5 Ibid. 
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§ 1 50. Where a contract is made in one country, and is 
payable in the currency of that country, and a suit is after- 
wards brought in another country, to recover for a breach of 
the contract, a question often arises, as to the manner in which 
the amount of the debt is to be ^ascertained, whether at the 
noniinal or established par value of the currencies of the two 
countries, or according to the rate of Exchange at the particu- 
lar time existing between them. In all cases of this sort, the 
place where the money is payable, as well as the currency, in 
which it is promised to be paid, are (as we shall presently see) 
material ingredients.^ For instailce, a debt of ^100 sterling 
is contracte<l in England, and is p<ayable there ; and afterwards 
a suit is brought in America for the recovery of the amount. 
The present par, fixed by law between the two countries is, to 
estimate the pound sterling at four dollars and forty-four 
cents.* But the rate of Exchange, on Bills drawn in America 
on England, is generally at from 8 to 10 per cent, advance on 
the same amount. In a recent case, it was held by the King’s 
Bencli, in an action for a debt payable in Jamaica, and sued in 
England, that the amount should be ascertained by adding the 
rate of Exchange to the par value, if above it ; and so vice 
versiU by deducting it, when the Exchange is below par.® 
Perhaps it is difficult to reconcile this case with the doctrine 
of some other cases.^ In a late American case, where the 


1 Story on Conflict of Laws, § 308, 810. 

2 This is the par for ordinary commercial purposes. But by the Act of Con- 
gress, 27th of July, 1842, the par, for the purpose of estimating the value of 
gootls, paying an ad valorem duty, and for that purpose only, is declared to be 
to estimate a pound sterling at four dollars and eighty-four cents. Ante, § 80, 
note. 

3 Scott V. Bevan, 2 Barn. & Adolph. 78. Lord Tenterden, in delivering 
the opinion of the Court in favor of the rule, said : ** Speaking for myself per- 
sonally, I must say, that I still hesitate as to the propriety of the conclusion.** 
See Delegal v, Naylor, 7 Bing. R. 460 ; Ekins v. East India Company, 1 P. 
Will. 396. 

♦ See Cockerell i\ Barber, 16 Ves. 461 ; Story on Conflict of Laws, § 312. ^ 
14* 
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payment was to be in Turkish piastres, (but it does not appear 
from the Report, where the contract was made, or was paya- 
ble,) it was held to be the settled rule, “ Where money is the 
object of the suit, to fix the value according to the rate of Ex- 
change at the timer of the trjal.” ^ It is impossible to say, that 
a rule, laid down in such general terms, ought to be deemed 
of universal application ; and cases may easily be imagined, 
which may justly form exceptions. 

§ 151. The proper rule v<>tild seem 'to be, in all cases, to 
allow that sum, in the currency of the country where the suit 
is brought, which shall apprSximate most nearly to the amount, 
to which the party is entitled in the country where the debt 
is j>ayable, calculated by the real par, and not by the nominal 
par, of Exchange.^ This would seem to be the rule, also, 
which is adopted by foreign jurists * In some countries there 
is an established par of Exchange by law, as in the United 
States, where the pound sterling of England is now valued at 
four dollars and forty-four cents, for all purposes, except the 
estimation of the duties on goods paying an ad valorem duty.^ 
In other countries, the original par has by the depreciation of 
the currency, become merely nominal ; and there we should 
resort to the real par. Where there is no established par from 


1 Lee V* Wilcoeks, 6 Serg. & Rawlo, 48. — It is probable, that in this case the 
money was payable in Turkey. 

2 Story on Conflict of Laws, § 309. In Cash v. Kennion, (11 Vcs. R. 314,) 
Lord Eldon held, that, if a man in a foreign country agrees to pay £100 in Lon- 
don, upon a given day, he ought to have that sum there on that day. And, if 
he fails in tliat contract, wherever the creditor sues him, the law of that country 
ought to give him just as much, as he would have had, if the contract had been 
performed. — J. Voet says: “ Si major, alibi minor, eorundem nummorum valor 
sit, in soliitiono facienda ; non tarn spectanda potestas pecunijc, qua* est in loco, 
in quo contractus celebratus est, quam potius quae obtinet in rogione ilia, in qu^ 
contractfls implcmenttim faciendum esfc” Voet, ad Pand. Lib. 12, tit. 1, § 25 ; 
Henry on Foreign Law, 43, note. See, also, Stor}’ on Conflict of Laws, § 281 ; 
,3 Purge, Comm, on Col. and For. Law, Pt. 2, ch. 20, p. 771 to 773 ; Grant v. 
Healey, 3 Sumner, R. 523. 

3 Story on Conflict of Laws, § 281, 309. 

^ Story on Conflict of Laws, § 308, n. (2) ; Ante, § 80, note, § 150. 
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any depreciation of the currency, there, the rate of Exchange 
may justly furnish a standard,’ as the nearest approximation of 
the relative value of the currencies. And where the debt is 
payable in a particular known coin, as in Sicca rupees, or in 
Turkish piastres, there the mint value of the coin, and not the 
mere bullion value in the country where the coin is issued, 
would seem to furnish the proper standard, since it is referred 
to by the parties in their cpiitract, by its descriptive name, as 
coin. 

§ 15^. But in all these cases we are to take into consideru* 
tion the place, where the money* is, by the original contract, 
payable; for wheresoever the creditor may sue for it, he is 
entitled to have an amount equal to what he must pay, in 
order to remit it to that country.^ Thus, if a Note were 
made in England, for £100 sterling, payable in Boston 
(Mass.), if a suit were brought in Massachusetts, the jmrty 
would be entitled to recover four hundred and forty-four dol- 
lars and forty-four c<;nts, that being the established par of 
Exchange by our laws. But, if our currency had become 
depreciated by a debasement of our coinage, then the dej)rcci- 
ation ought to be allowed for, so iis to bring the sum to the 
real par, instead of the nominal par.® But, if a like Note 
were given in England, for £100, payable in England, or 
payable generally (which, in legal effect, would be the same 
thing) ; there, in a suit in Massachusetts, the party would be 
entitled to recover, in addition to the four hundred and forty- 


1 See 1 Chitty on Conmi. and Manufact. ch. 12, p. 050, 651. See Story on 
Coiitliet of Laws, § 281, 308, 310 ; Grant v. Healey, 3 Summer, R. 523. 

2 Paul Voet has expressed an opinion upon this subject in general terms. 
Quid, si In specie de nuinmorum aut redituuni solutione dlllicaltas incidat, si 

forte valor sit immutatus; an spcetabitur loci valor, ubi contractus crat cele- 
bratus, an loci, in cpiem destinata erat solutio ? Respondeo, ex general! regulu, 
spectandum esse loci statutuni, in cpiem destinata erat solutio.” P. Voet, de 
Stat. § 9, ch. 2, § 15, p. 271 ; Id. p. 32S (edit. 1661.) And he applies the same 
rule, where contracts are for specific articles, the measures whereof are dilFcr- 
ent in diflerent countries. Id. § 16, p. 271 ; Id. p. 828 (edit. 1661.) 
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four dollars and forty-four cents, the rate •of Exchange be- 
tween Massachusetts and England, which is ordinarily from 
eight to ten per cent, above par. And, if the Exchange were 
below par, a proportionate deduction should be made ; so that 
the party would have his ^money replaced in England, at 
exactly the same amount, which he would be entitled to re- 
cover in a suit there. 

§ 158. But, to bring ourselves^ more closely to the subject 
before us, let us how proceed to some other illustrations of 
these doctrines, in eases of negotiable instruments. Thus, 
suppose a negotiable Bill of Exchange is drawn in Massachu- 
setts on England, and is indorsed in New York, and again by 
the first Indorsee in Pennsylvania, and by the second in Mary- 
land, and the Bill is dishonowd ; what damages will the 
Holder be entitled to ? The law, as to damages, in these 
States is difi'erent. In Massachusetts, it is ten per cent., 
in New York and Pennsylvania, twenty per cent., and in 
Maryland, fifteen per cent.^ What rule, then, is to govern % 
The answer is, that, in each case, the Lex loci contractus. 
The Drawer is liable on the Bill, according to the law of the 
place, where the Bill was drawn ; and the successive In- 
dorsers are liable on the Bill, according to the law of the 
place of their respective indorsements, every indorsement 
being treated as a new and substantive contract.* The conse- 
(pience is, that the Indorser may render himself liable, upon a 
dishonor of the Bill, for a much higher rate of damages, than 
he can recover from the Drawer. But this results from his 


1 Story on ConOict of Laws, § 314; S Kent, Comm. Lect. 44, p. 116 to 120 
(3d edit) 

* Story on Conflict of Laws, § 3(07, 317 ; Powers v. Lynch, 3 Mass. R. 77 ; 
Prentiss v. Savage, 13 Mass. R. 20, 23, 24 ; Slacum r. Poiner}*, 6 Crancb, R. 
221 ; Depau v. Humphreys, 20 Martin, R. 1, 14, 15 ; Hicks v. Brown, 12 Johns. 
R. 142; Bay ley on Bills, ch. A., p. 18 (Phillips & Se wall’s edition); Trimbey 
V, Vignier, 1 Bing. N. Cas. 151, 169, 160; Story on Conflict of J^aws, § 267, 
316 0,853 to 361 ; 3 Burge, Comip. on Col. and For. Law, Pt 2, ch. 20, p. 771 
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own voluntary contract ; and not from any collision of rights, 
arising from the nature of the origin<al contract.^^ 

§ 151. It has sometimes been suggested, that this doctrine 
is a departure from the rule, that the law of the place of pay- 
ment is to govern.^ But, correctly considered, it is entirely 
in conformity to the rule. The Drawer and Indorsers do not 
contract to pay the money in the foreign place, on which the 
Bill is drawn ; but only to guarantee its acceptance and pay- 
ment in that place by the Drawee ; and, in default of such 
payment, they agree, upon due notice,* to reimburse the 
Holder, in jirincipal and damages, at the place where they 
respectively entered into the contract.^ 

§ 155. Nor is it any departure from the rule, to hold, that 
the time when the payment of Slich a Bill is to accrue, is to be 
according to the law of the place where the Bill is payable ; 
so that the days of grace (if any) are to be allowed, according 
to the law, or (*ustom, of the place, where the Bill is to be 


1 Pardcssus has discussed this matter at large. He adopts the genital doc- 
trine hero stated, that the law of the place ol each iiidorscunent is to govern, as 
each indorsement constitutes a new contract between the imniediatt^ parties. 
And he applies the same rule to damages; and says, that, if the law of the 
])laco, where a Rill of Exchange i.s drawn, admits of the aecumulation of costs 
and charges on account of reexchanges, (as is the law of some countries), in 
such a case, each successive Indorser may become liable to the payment of such 
successive accumulations, if allowed by the law of the j>la<;o wlierc they made 
their indorscuiont. He seems, indeed, to press his doctrine farther, and to hold, 
that, if the law of the place of such indoi'semont docs not allow such accumula- 
tion of reexchanges, but the law of the place where tin* Rill is drawn does, the 
Indorsers will be liable to pay, as the Drawer would. But his reasoning does 
not seem satisfactory ; and it is certainly inconsistent with the acknowledged 
doctrines of the Common Law. Pardesshs, Droit Cornmerc. Tom. 5, art. 1500. 
See, also, Henry on Foreign Laws, US, Appx. 280 to 242; 8 Kent, Comm. 
Lect. 44, p. 115 (4th edit.) See RothscHtld v. Currie, 1 Adolph. 8c Ell. 
N. S. 43. 

2 Sjory on Conflict of Laws, § 815; 2 Kent, Comm. Lect. 39, p. 469, 460 
(4th edit); Chitty on Bills, p. 191 to 194 (8th edit. London.) 

^ Potter v. Brown, 5 East, R. 123, 130; llicka o. Brown, 12 Johns. R. 142; 
Powers V. Lynch, 3 Mass. R. 77; Prentiss v. Savage, 13 Mass. R. 20, 24; Par- 
dessus, Droit Comm. art. 1497. 
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accepted and paid ; ^ for such is the appropriate construction 
of the contract, according to the rules of law, and the pre- 
sumed intention of the parties.^ 

§ 156. Another illustration of the general doctrine may be 
derived from the case of negotiable paper, as to the binding 
obligation and effect of a blank indorsement. It seems, that, 
by the law of France, an indorsement in blank of a Promis- 
sory Note does not transfer t||e property to the Holder, 
unless certain prescribed formalities are observed in the in- 
dorsement, such as the date, the consideration, and the name 
of the party, to whose order it is passed; otherwise, it is 
treated as a mere procuration.® Now let us suppose a Note, 
made at Paris, and payable to the order of the Payee, and he 
should there indorse the same Jh blank, without the prescribed 
formalities, and afterwards the Holder should sue the Maker 
of the Note in another country, as, for example, in England, 
where no such formalities are prescribed ; the question tvould 
arise, whether the Holder could recover in such a suit; in an 
English court, upon such an indorsement 1 It has been held, 
that he cannot ; and this decision seems to be founded in the 
true principles of international jurisprudence ; for it relates, 
not to the form of the remedy, but to the interpretation and 
obligation of the contract, created by the indorsement, 'which 
ought to be governed by the law of the place of the indorse- 
ment.^ 

§ 157 . Another illustration may be derived from the dif- 


* Story on Conflict of Laws, § 316, 847, 361* See 2 Kent, Comm. Lect. 89, 
p. 489, 460 (4th edit.); Chitty on ftills, p. 191 (8th edit. Lond.) ; Pothier, 
Contrat do Change, n. 15, 155; Panlessus, Droit Comm. Tom. 5, § 1495 ; 
Goddin v, Shipley, 7 B. Monroe,*TR. 576. 

9 Mr. Justice Martin, in Vidal v, Thompson, 11 Martin, R. 23, 24; Post, 
§M70, 177. 

3 Story on Conflict of Laws, § 816 a; Code de Comm, art 137, 138 ; Trim- 
bey V. Vijinier, 1 Bing. N. Cas. 151, 158 to 160. 

^ Trimboy v. Vignicr, l.Bing. N. Cas. 151, 158 to 160; Story on Conflict of 
itLaws, § 272. * 
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ferent obligations,, which an indorsement creates in different 
States.' By the general Commercial Law, in order to entitle 
the Indorsee to recover against any antecedent Indorser upon 
a negotiable Note, it is only necessary that due demand should 
be made upon the Maker of the Note at its maturity, and due 
notice of the dishonor given to the Indorser. But, by the laws 
of some of the American States, it is required, in order to 
charge an antecedent Indo|^er, not only that due demand 
should be made, and due notice given, but thht a suit shall be 
previously commenced against the Maker, .and prosecuted with 
eS'ect in the cpilntry where he resides ; and, then, if payment 
cannot be obtained from him under the judgment, the Indorsee 
may have recourse to the Indorser. In such a OOse, it is clear, 
upon principle, tha.t the indorsegient, as to its legal edect and 
obligation, and the duties of the Holder, must be governed by 
the law of the place where the indorsement is made. This 
very point has been recently decided, in a case where a Note 
was iihTde and indorsed in the State of Illinois. On that oc- 
casion, Mr. Chief Justice Shaw, in delivering the opinion of 
the Court, said : “ The Note declared on, being made in Illi- 
nois, both parties residing there at the time, and it also being 
indorsed in Illjnois, we think, that the contract created by that 
indorsement; must be governed by the law of that State. 
The law in question does not affect the remedy, but goes to 
create, limit, and modify the contract effected by the fact of 
indorsement. In that, which gives force and effect to the con- 
tract, and imposes restrictions and modifications upon it, the 
law of the place of contract must prevail, when another is not 
looked to, as a place of performance. Suppose it were shovim, 
that by the law of Illinois, the indorsement of a Note by the 
Payee merely transferred the legal interest in the Note to the In- 
dorsee, so as to enable him to sue in his own name, but imposed 
no conditional obligation on the Indorser to pay; it would hardly 


I Story on Conflict of Laws, § 816. 
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be contended, that an action could be brought here upon such 
an indorsement, if the Indorser should haippen to be found 
l^re, because by our law, such an indorsement, if made here, 
would render the Indorser conditionally liable to pay the Note. 
By the law of Illinois, the Indorser is' liable only after a judg* 
raent obtained against the Maker ; and as no such judgment 
appears to have been obtained on this Note, the condition, upon 
which alone, the plaintifi' may is not complied with, and, 
therefore, the action cannot be maintained.” ^ 

§ 158. But suppose a negotiable Note is made in one 
country^ and is payable there, and it is afterwards indorsed in 
another country, and, by the law of the former country, equi- 
table defences*^ are let in, in favor of the Maker, and by the 
latter, such defences are excluded ; wdiat law is to govern, in 
regard to the Holder, in a suit against the Maker to recover 
the amount, upon the indorsement to him ? The answer is, 
the law of the place, where the Note was made ; for there the 
Maker undertook to pay ; and the subsequent negotiation of 
the Note did not change his original obligation, duty, or 
rights.'^ Acceptances of Bills are governed by the same 
principles. They are deemed contracts of acceptance in the 
place where they are made, and where tliey are to be per- 
formed.® So Paul Voet lays down the doctrine, * Quid si de 
Uteris cambii incidat queustio ; Quis locus etdi spectandus? 
Is spectandus est locus^ ad quern sunt destinatce^ et ibidem 
aeceptatw} But, suppose a negotiable acceptance, or a nego- 


1 Story on Conflict of Laws, § 816 6/ Williams r. Wade, 1 Met. R 82, 88 ; 
Worcester Rank r. Wells, 8 Met. R, 107 ; C^roll v. Upton, 2 Sandtbrd, Su- 
perior Ct. (N. y.) R. 171 ; S. U. 8 Comstockj 272 ; Bernard Vs Barry, 1 Greene, 
(Io^v^^) R, 888. . 

Story ou Conilict of Laws, § 317; Cry i;. Winter, 16 Martin, R. 277 ; Storj' 
on Conflict of Laws, § 882, d4.8, 844. 

3 Lewis Owen, 4 Barn. & Aid. ^4 ; Stoicy on Conflict of Laws, § 807, 333, 
344, 345 ; Cooper i\ Eari of Waldograve, 2 Beavan, R. 282. 

4 P, Voet, de Statut. § 9, ch. 2, n. 14, p, 270 (edit 1713); Id. p. 327 (edit 
1661) ; Story on Coudict of Laws, § 846, note (4.) 
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tiable Note, made payable generally, without any specification 
of place ; what law is to govern, in case of a negotiation of 
it by one Holder to another in a foreign country, in regard to 
the Acceptor, or to the Maker ? Is it a contract between 
them to pay in any place, where jt is negotiated, so as to be 
deemed a contract of that particular place, and govermnl by 
its laws ? The Supreme Court of Massachusetts have held, 
that it creates a debt payabfe anywhere, by tbe very nature of 
the contract ; and it is a promise to whosoever shall be the 
Holder of the Bill or Note.' Assuming this to be true ; still 
it does not follow, that the law of the place of the negotiation 
is to govern ; for the transfer is not, as to the Aijceptor, or 
the Maker, a new contract ; but it is under, and a part of the 
original contract, and springs np from th(* law of the place 
where that contract was made. A contract to pay generally 
is governed by the law of the place, where it is made ; for 
the debt is payable there, as well as in every other place/^ To 


1 Braynard v, Marshall, 8 Pick. 11. 194 ; Story on Conflict of Laws, § 341. 
343 to 31(> ; Post, § 166. 

Ante, § 146, 147. See Kearney v. King, 1 B. & AM. 301 ; Sprowle v. 
Legge, 1 B. & Cressw. 16; Story on Confl. of Laws, § 272 rr, 329 ; Don v. 
].«ippmni), 5 Clark & Fin. R. 1, 12, 13. — In this last case, a Bill of Kxchange 
was drawn and accepted in Paris hy a Scotchman domiciled in Scotland, and it 
was payable generally. It seems that by the law of Scotland, an aticepUincc is 
deemed payable at the place of the' domicil of the Acceptor, at the time when 
it becomes due. Lord Brougham, on this occasion, said : ** It appears that in 
Scotland, — and it is rather singular that it should be so, — where a Bill is ae* 
cepted payable generally, without any particular place being named, it shall be 
deemed payable at the place at which the Acceptor is domiciled, when it be- 
comes due. It becomes of some importance to know where the Bills were pay- 
able, because this principle, which has been adopted of late years in many of 
the Scotch decisions, and towards which I admit the great leaning of the Scotch 
profession is, renders it material to consider, whether this is a Scotch or a foreign 
debt. Yet sometimes this expression is used in the eases, without aifonling any 
accuracy of description ; for sometimes the debt is called English, or French, in 
respect to the place where the contract was made ; sometimes it is the place of 
the origin, sometimes of the payment, of the contract ; and sometimes of the 
domicil of one of the parties. But, at all events, it becomes important to con- 
sider, whether this was a foreign or a Scotch debt. In the present case, it was 
B. OF EX. 15 
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bring a contract within the general rule of the Lex loci^ it is 
not necessary, that it should be payable exclusively in the place 
of its origin. If payable everywhere, then it is governed by 
the law of the place where it is made ; for the plain reason, 
that it cannot be said to Jhave the law of any other place in 
coiitemplation, to govern its validity, its obligation, or its in- 
terpretation. All debts between the original parties are pay- 
able everywhere, unless some special provision to the contrary 
is made ; and, therefore, the rule is, that debts have no situs ; 
but ac(!ompany the •creditor everywhere.^ The Holder, then, 
takes the contract of the Acceptor, or Maker, as it was origi- 
nally made, and as it was in the place where it wjis made. It 
is there, that the proniise is made to him to pay everywhere.^ 

§ 159* A case a little more difficult in its texture is, when 
a contract is made in one country, for payment of money in 
another country, and, by the laws of the latter a stamp is re- 
quired, to make the contract valid, and it is not by those of the 
former ; whether it is governed by the Lex solutionis^ or by the 
Lex loci contractus^ as to the stamp. It has been held, that a 
stamp is not required, in such a case, to give validity to the 
contract, upon the ground, that an instrument, as to its form 
and solemnities, is to be governed by the Lex loci contractus^ 
and not by the law of the place of payment ; and that, there- 
fore, a stamp is not required by the principle.^ On that oc- 


hold, most properly, to be a tbreign debt That is a fact admitted ; it is out of 
all coiitroveray. This, therefore, must now be taken to be a F rench debt ; and 
then the jseneral law is, that, where the acceptance is general, naming no place 
of payment, the place of payment shall be taken to be the place of the con- 
tracting of the debt. 1 shall, therefore, deal with this Bill, as if it was accepted 
payable in Paris.'* 

t Blanchard v, Russell, 18 Mass. R. 1, 6 ; Slacum r. Pomcry, 6 Cranch, 221 ; 
Story on Conflict of Laws, § 828, 862, 899, 400. 

* Story on Conflict of Laws, § 843, 844 ; Worcester Bank v. Wells, 8 Met. 
R. 107 ; Ante, § 145, 146. 

3 Story on Conflict of Laws, § 318 ; Mr. Justice Martin in Vidal e. Thompson, 
11 Martin, H. 23 to 25. But see Story on Conflict of Laws, § 260. and note 
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casion the Court said : ‘‘ An Instrument, as to its form and 
the formalities attending its execution, must be tested by the 
laws of the place where it is made ; but the laws and usages 
of the place where the obligation, of which it is evidence, is to 
be fulfilled, must regulate the performance. A Bill, drawn 
out of London, must be paid at the expiration of the days of 
grace, which the laws and usages of that place recognizi* ; but 
need not have those stamps, which are by law required on a 
Bill drawn there.” ^ 

§ 160. Having considered the princijJes applicable to the 
nature, validity, interpretation, and incidents and effects of con- 
tracts, we are next led to the consideration of the manner in 
which they may be discharged, and what matters upon the 
merits will constitute a good defence to them. I say, upon 
the merits; for the objections arising from the law of the 
State, where the suit is brought, i^Lex fori^) such as the 
limitations of remedies, and the forms and modes of suit, con- 
stitute a separate head of inquiry.^ 

§ 161. And, here, the general rule is, that a defence, or 
discharge, good by the law of the place where the (‘ontract is 
made, or is to be performed, is to be held of equal validity in 
every other place where the question may come to be litigated.® 
John Voet has laid down this doctrine in the broadest terms. 
Si adversus contraclum aliudve negotium gestum factumvc 


(l), p. 216, § 262, 262 a; Wynne v. Jackdon, 2 Russell, R. 351 ; Clefrpr v. Levy, 
3 Camp. R. 166; James v. Catherwood, 3 Dowl. & Ryl. R. 190; Worcester 
Bank r. Wells, 8 Met. R. 107. 

1 Ibid. 

® Story on Conflict of Laws, § 330; Id. § 524 to 527. 

3 Story on Conflict of Laws, § 331 ; 2 Bell, Comm. B. 8, ch. 3, § 1267, p. 692 
(4th edit) ; Id. p. 688 (5th edit.); 3 Burge, Comm, on Col. and For. Law, Pt. 2, 
ch. 21, § 7, p. 874 to 886 ; Id. ch. 22, p. 924 to 929. — As to what will constitute 
a discharge in foreign countries, and especially by novation, by confusion, by 
set-off or compensation, by payment or consignation, and by relapse, see 3 
Burge, Comm, on Col. and For. Law, Pt. 2, eh. 21, § 1 to 6, p. 781 to 880. See, 
also, Bartsch v. Atwater, 1 Connect. R. 409. 
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restitutio desideretur^ dum quis aut metu^ aut dolo^ aut errore 
lapsus^ damnum sensit contrahendo^ transigendo^ solvendo^ 
fidejuhendo^ hereditatem adeundo^ aliove simili mode ; recte 
interpreles statuisse arbitrary leges regionis^ in qua contract 
turn gestumve est id^ contra quod restitutio petitur. locum 
sibi debere vindicare in terminanda ipsa restitutionis con- 
trovcrsia ; sive rc6 illce^ de quibus contractum est^ et in 
quibus Icesio contigit^ eodem in loco^ sive alibi sitce sint. Nec 
intererit utrum Icesio circa res ipsas contigerit^ veluti pluris 
minorisvc^ quam cequum esU errore justo distractas^ an vero 
propter neglecta solemiia in loco contractus desiderata. Si 
tamcn contractus implemcntum non in ipso contractus loco 
fien debeaU ^cd ad locum alium sit destinatum., non loci con- 
tractus^ sed implement^ leges spectandas esse ratio suadet ; 
ut ita secundum cujus loci jura implementum accipere dc- 
buit contractus^ juxta ejus etiam leges resolvatur} Casaregis 
ill substance lays down the same doctrine ; ^ and Huberus 
throughout his dissertation implies it,^ as indeed does Du- 
moulin.^ 

§ 1()^. Rurgundus says: Idem ergo de soliitioyiihus diccn- 
duin ; scilicet., ut in omnibus^ qnce ex ca sunt., aut hide oriantu 7 \ 
aut circa ilium consistunt.t aut aliquo modo affinia sunt., con- 
suetudincm loci spec tonus, ubi eandem implendam convenit. 
I tuque ex solutione sunt solemnia, valor rei debitoe, pretium 
monetw ; ex solutione oriuntur prwstutio apochw, antigraphi, 
similuqiie. Affinia solutioni sunt, prcescriplio, oblatio rei de- 
bila\ eonsignatio, novatio, delegatio, et ejusmodi^ Ea, vero. 


1 J. Voct, ad Pand. Lib. 4, tit. § 28, p. 240. 

2 Soo Casarej^is, Disc. 179, § 60, 61. 

3 Huberus, I/ib. 1, tit. 3, § 3, 7 ; J. Vbet, De Statut § 9, ch. 2, § 20, p. 275 
(edit. 1715) ; Id. p. 332, 333 (edit. 1661.) 

< 2 Boulleuois, Ovserv. 46, p. 462 ; Molin. Comm, ad Cod. Lib. 1, tit. 1,1. 1 ; 
Conclus. de Stat. Tom. 3, p. 554 (edit. 1681.) 

5 Storv on Conllict of l.,avvs, § 331 a ; Burgundus, Tract. 4, n. 27, 28, p. 114 
to 116. 
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quoe ad complemmtum vel executioncni contractus spectanU vel 
absoluto CO superveniunt^ sola a statuto loci dirigi^ in quo pcr^ 
agenda est solutio} Many other foreign jurists innintain the 
same doctrine.* 

§ 168. In England and America the same rule has been 
adopted, and acted on with a most liberal justice.^ Thus, in- 
fancy, if a valid defence by the Lex loci contractus^ will he a 
valid defence everywhere.^ A tender and refusal, good by the 
same law, either us a full discharge, or as a* present fulfilment 
of the contract, will be respected everywhere.^ Payment in 
paper money bills, or in other things, if good by the same law, 
will be deemed a sufficient payment everywhere.® And, on 
the otlier hand, where a payment by a negotiable Bill or Note 
is, by the Lex loci^ held to be conditional |)aynient only, it will 
be so held, even in States where such paymen|. under the 
dom(‘stic law would be held absolute.^ So, if, by the law of 
the place of a contract (even although negotiable), equitable 
defences are allowed in favor of the Maker, any subsequent 
indorsement will not change his rights in regard to the Hold- 
er.® The latter must take it cum omre? 

§ 164^ The case of an acceptance of a Bill of Exchange 


A Id. n. 29, p. 116. 

2 3 Burge, Couim. on Col. and For. Law, Pt. 2, ch. 21, $ 7, p. 874 to 
876. 

3 Story on Conflict of Laws, § 332j 2 Kent, Comm. Lect. .39, p. 459 (3d 
edit.) ; Potter v. Brown, 5 East, 124; Dwarris on Stat. Pt. 2, p. 650, 651 ; 2 
Bell, Comm. § 1267, p. 691, 692 (4th edit.j ; Id. p. 688 (5th ti<lit.) 

* Tliompson v. Kotcham, 8 Johns. R. 146; Male v. Rolxjrts, 3 Esp. R. 163. 

® Warder v. Arell, 2 Wash. (Virg.) R. 282, 293, &C. 

® Warder v. Arell, 2 Wash. (Virg.) R. 282, 293; Anon. 1 Brown, Ch. R. 
376; Searight v. Calbraith, 4 Dali. 325; Bartsch y. Atwater,! Connect. R. 
409. 

7 Bartsch v. Atwater, 1 Connect. S. 409. See other cases cited, 3 Burge, 
Comm, on Col. and For. Law, Pt. 2, ch. 21, § 7, p. 876 to 878. 

® Story on Conflict of Laws, § 317 ; Ante, § 158. 

2 Ory V. Winter, 16 Martin, R. 277. See, also, Evans v» Gray, 12 Martin, R. 
475 ; Chartres v. Cairnes, 16 Martin, R. 1. 
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in a foreign country affords another illustration. Although 
by our law it is absolute and binding in every event ; yet, if 
by that of the foreign country it is merely a qualified con- 
tract, it is governed by that law in all its consequences.^ 
Acceptances are deemed contracts in the country where they 
are made ; and the payments are regulated by the law there- ' 
of.2 

§ 165. The converse doctrine is equally well established, 
namely, that a discharge of a contract by the law of a place 
where tfie contract wjis not made, or to be performed, will not 
be a discharge of it in any other country.^ Thus, it has been 
held in England, that a discharge of a contract made in Eng- 
land, under an insolvent act of the State of Maryland, is no 
bar to a suit upon the contract in the courts of England.^ 
On that occasion. Lord Kenyon said : ‘‘ It is impossible to say, 
that a contract made in one country, is to be governed by the 
laws of another. It might as w’ell be contended, that if the 
State of Maryland had enacted that no debts due from its own 
subjects to the subjects of England should be paid, the plaintiff 
would have been bound by it. This is the case of a contract, 
lawfully made by a subject in this country, which he resorts to 
a court of justice to enforce ; and the only answer given is, 
that a law has been made in a foreign country to discharge 
these defendants from their debts on condition of their having 


1 Story on Conllict of Laws, § 333 ; TSurrows v. Jemino, 2 Str. R. 733 ; 
S. C. 2 Kq. Abricig. 525; Worcester Bank v. Wells, 8 Met. K. 107. Sec 
Vanclecf i>. Tlicras.son, 3 l*iek. U. 12. 

‘-2 Lewis r. Owen, 4 B. & Aid, 654; 5 Pardcssus, § 1495; Story on Conflict 
of Laws, § 307, 317 ; Cooper v. Earl of Waldcgrave, 2 Beavan, 11 . 282; Li- 
zardi r. Cohen, 3 Gill, 11 . 430; Post, § 265. 

3 Story on Conflict of Laws, § 842. See 2 Bell, Comm. § 1267, p. 691 to 
695 (-ftli edit.)’; Id. p. 688 to 692 (5th edit); Phillips v. Allan, 8 B. & Crossw. 
479; I„cwis v. Owen, 4 Barn. & Aid. 654 ; 3 Burge, Comm, on Col. and For. 
Law, Pt. 2, ch. 22, p. 924 to 929 ; Queliii p. Moisson, I Knapp, Prlv. Conn. Cas. 
265, note ; Hose v. McLeod, 4 S. & D. 311, cited 3 Burge, Comm, ubi supra, p. 
927, 928. 

4 Smith i;. Buchanan, 1 East, R. 6, 11. 



CH. V.] RIGHTS AND DUTIES OF PARTIES. 175 

relinquished all their property to their creditors. But how is 
that an answer to a subject of this country, suing on a lawful 
contract made here? How can it be pretended, that he is 
bound by a condition to which he has given no assent, either 
express or implied?”^ In America the same doctrine has 
obtained the fullest sanction.^ It is also clearly established in 
Scotland.^ 

§ 166. The subject of negotiable paper is generally gov- 
erned by the same principles. W^herever the contract between 
the particular parties is made, the law of the place will oper- 
ate, as w(*ll in respect to the discharge, as to the obligation 
thereof. A nice question, however, has recently arisen on this 
subject, in a case already mentioned.^ A negotiable Note was 
made at New York lietvveen persons r(\sident there, and was 
payable generally ; and the Payee subsequently indorsed the 
Note to a citizen of Massachusetts, by whom a suit was 
brouaht in the State Court of the latter State aaainst the 
Maker. One point of the argument was, Wliether a dis- 
charge of the Maker, under the insolvent laws of N(iw York, 
operated as a bar to the suit ? The case was decidiMl upon 
another ground. But the Court expressed a clear opinion that 
it did not ; and said : “ It is a debt payable anywhere, by the 
very nature of the contract ; and it is a promise to whoever 
shall be the Holder of the Note.” The Promisor became, 
immediately upon the indorsement, the Debtor to the Indorsee, 


1 Ibid. ; Lewis v. Owen, 4 Barn. & Aid. C54 ; Phillips v. Allan, 8 Barn. & 
Cress w. 477. 

2 Van Raiigh v. Van Arsdaln, 3 Cain. R. 154 ; Frey v. Kirk, 4 (iill & Johns. 
R. 609 ; Green v, Sanniento, Peters, Cir. R. 74 ; Le Roy v, Crowninshicld, 2 
Mason, R. 151; Smith v. Smith, 2 Johns. R. 235; Bradford v. Farrand, 13 
Mass. R. 18 ; 2 Kent, Comm. Lect. 87, p. 392, 393 ; Id. Lcct. 39, p. 458, 459 
(3d edit.) ; 2 Bell, Comm. § 1267, p. 692, 693 (4th edit.); Id. p. 688 to 692 
(5th edit.); 3 Burge, Comm, on Col. and For. Law, Pt. 2, oh. 22, p. 924 to 929; 
Rose V. McLeod, 4 S. & D. R. 311, cited in 3 Burge, Comm. 928, 929. 

3 2 Bell, Comm. § 1267, p. 692, 693 (4th edit.) ; Id. p. 688 to 692 (5th edit.) 

4 Ante, § 158 ; Story on Conflict of Laws, § 343 ? Id. § 317, 340. 
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who was not amenable to the laws of New York, where the 
discharge was obtained.” ^ 

§ I67. It is difficult (as has been already intimated) to per- 
ceive the ground, upon which this doctrine can be maintained, 
as a doctrine of public law,* The Court admit, that a debt 
contracted in New York, and not negotiable, would be extin- 
guished by such a discharge ; although such a debt is by its 
very nature payable everywhere, as debts have no locality. As 
between the original parties, (the Maker and the Payee,) the 
same result would follow. How, then, can the indorsement 
vary it ] It does not create a new contract between the Maker 
and the Indorsee, in the place of the indorsement. The rights 
of the Indorsee spring from and under the original contract, 
and are a component part of it. The original contract prom- 
ises to pay the Indorsee, as much as the Payee, and from the 
first of its existence. The indorsement is but a substitution 
of the Indorsee for the Payee ; and it transfers over the old 
liability, and creates no new liability of the Maker.® If the 
indorsement created a new contract, in the place where it was 
made, between the Maker and the Indorsee, then the validity, 
obligation, and interpretation of the contract would be gov- 
erned by the law of the place of the indorsement, and not by 
that of the place where the Note was originally made. It 
would not, then, amount to a transfer of the old contract, but 
to the creation of a new one, which, from a conflict of laws, 
not unusual in different States, would, or might, involve obli- 
gations and duties wholly different from, and even incompat- 
ible with, the original contract. Nay, the Maker might, 


1 Braynard Marshall, 8 Pick. R. 194. See Ogden v. Saunders, 12 Wheat. 
R. 368, 362 to 864 ; Story on Conflict of Laws, § 817, 340. 

8 Ante, § 158 ; Story on Coilflict of I^ws, § 344 ; Id. § 340. See Whitney 0 , 
Whiting, 35 New Hamp. 457 ; Scribner 1 ;. Fisher, 2 Gray, 43 ; Poe v. Duck, 5 
Md. R. 1 ; Savoye v. Marsh, 10 Met 694, 597 ; Ilsley v. Merriam, 7 Cush. 242; 
Clark t?. Hatch, 7 Cush. 455 ; Donelly v, Corbitt, 3 Seld. 500. 

3 Pothier de Change, art. 22; Story on Conflict of Laws, § 317. 
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upon the same instrument, incur the most opposite responsibil- 
ities to (litFerent Holders, according to the law of the different 
places where the indorsement might be made.^ 

§ 168 . Such a doctrine has never been propounded in 
any Common-Law authority', nor even been supported by 
the opinion of any foreign jurist. The same principle 
would apply to general negotiable Acceptances, as to negoti- 
able Notes ; for the Maker stands in the same predica- 
ment as tlie Acceptor. Yet inj one ever* supposed, that an 
indorsement, after an acceptance, ever varied the rights or 
obligations of the Acceptor. It is, as to all persons, who 
become Holders, in whatever country, treated as a contract 
made by the Acceptor in the country where such acceptance is 
made.^ Yet, the acceptance being general, payment may be 
required in any place, where the Holder shall demand it. The 
other point, that the indorsement was to a citizen of another 
State, is equally inadmissible. The question is not. Whether 
he is bound by the laws of New York generally ; but. Whether 
he can, in opposition to them, avail himself of a contract, made 
under the sovereignty of that State, and vary its validity, obli- 
gation, interpretation, and negotiability, as governed by those 
laws. If the Payee had been a citizen of Massachusetts, and 
the Note had been made by the Maker in New York, there 
could be no doubt, that the contract would still be governed by 
the laws of New York, in regard to the Payee. What dif- 
ference, then, can it make, that the Indorsee is a citizen of 
another State, if he cannot show that his contract has its origin 
there ? In short, the doctrine of this case is wholly repugnant 
to that maintained by the same Court in another case, which 
was most maturely considered, and in which the argument in 
its favor was repelled. The Court there declared their opinion 
to be, that full effect ought to be given to such discharges, as 


1 Story on Conflict of Laws, § 314, 316, 317. 

2 Story on Conflict of Laws, § 345 ; Id. § 314, 317. 
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to all contracts made within the State where they are author- 
ized, although the creditor should be a citizen of another 
State.^ 

§ 169. The Supreme Court of Louisiana have adopted* the 
same reasoning ; and held,^ that, where a negotiable Promis- 
sory Note was made in one State, and was indorsed in another 
State to a citizen of the latter, the contract was governed by 
the law of the place where the Note was made, and not by 
that of the place where the iudorsement was made. “We see 
nothing,” said the Court, “ in the circumstance of the rights 
of one of the parties being transferred to the citizen of another 
State, which can take the case out of the general principle.” 
“ It is a demand made under an agreement (a Note) entered 
into in a foreign State ; and, consequently, the party, claiming 
rights under it, must take it with all the limitations, to which 
it was subject in the place where it was made ; and that 
although he be one of our citizens.”^ This is certainly in con- 
formity to what is deemed settled doctrine in England, as well 
as in some other States in America.® It was taken for granted 
by the Supreme Court of the United States, to be the true 
doctrine, in the case of a negotiable Bill of Exchange, in which 
the Drawer s responsibility was supposed to be governed by 
the law of the place where the Bill was drawn, notwithstand- 
ing an indorsement in another country ; ^ and also by the Court 
of King's Bench hi England, in a case, in which the right to 
a Bank of England Note was supposed to be governed by the 
law of England, notwithstanding a transfer of the same had 
been subsequently made in France.® 

1 Blanchard v, Russell, IS Mass. R. 1, 11, 12. See, also, Prentiss v. Savage, 
13 Mass, R. 20, 28, 24 ; Story on Conflict of Laws, § 317, 340. 

2 Story on Conflict of Laws, § 346 ; Ory v. Winter, 16 Martin, R. 277 ; Sher- 
rill n. Hopkins, 1 Cowen, R. 103 ; Story on Conflict of Laws, § 317, 340. 

3 See Blanchaitl r. Russell, IS Mass. R. 12 ; Ogden v. Saunders, 12 Wheat. 
R. 360 ; Potter v. Brown, 5 East, R. 123, 130. 

4 Slacum V. Pomery, 6 Cranch, R. 221. 

3 l)e la Chaumetto v. The Bank of England, 9 Barn. & Cressw. 208 ; S. C. 
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§ 170. Pardessus has laid down a doctrine equally broad. 
He says, that it is by the law of the place, where a Bill of 
Exchange is payable, that we are to ascertain when it falls 
due, the days of grace belonging to it, the character of these 
delays, whether for the benefit of the Holder, or of the Debtor ; 
in one word, everything which relates to the right of requiring 
payment of a debt, or the performance of any other engage- 
ment, when the parties have not made any stipulation to the 
contrary.^ And it is of little consequence whether the person 
who demands payment is the creditor who made the contract, 
or ah assignee of his right ; such as the Holder of a J 3 ill of 
Exchange by indorsement. This circumstance makes no 
change in regard to the debtor. The Indorsee cannot require 
payment in any other manner than the original creditor could,* 
And he applies this doctrine to the case of successive indorse- 
ments of Bills of Exchange, made in different countries, stat- 
ing, that the rights of each Holder are the same as those of 
the original Payee, against the Acceptor.® He adds, also, 
that the eftects of an acciptance are to be determined by the 
law of the place where it has been made that every indorse- 
ment subjects the Indorser to the law of the place where it 
has been made ; and that it governs his responsibility accord- 
ingly.® 

§ 171 • Questions have also arisen, whether negotiable 


2 Barn. & Adolph. 385 ; Story on ConHict of Laws, § 353. Sec, also, 2 Bell, 
Comm. § 1267, p. 692, 693 (4th edit) ; Id. p. 688 to 692 (5th edit.) — “ Quid 
si do literis cambii incidat quajstio, (says Paul Voet,) Quis locus spcctaiidus ? 
Is locus, ad quern sunt destinatic, et ibidem aeceptatse.” P. Voet, De Stat. § 9, 
ch. 2, § 14, p. 271 (edit. 1715) ; Id. p. 327 (edit. 1661) ; Story on Conflict of 
Laws, § 317. 

1 Story on Conflict of Laws, § 314, 316, 347, 361 ; Pardeasut, Droit Comm. 
Tom. 5, art. 1495, 1498 to 1500 ; Ante, § 188 ; Post, § 177. 
a Ibid. 

3 Ibid. 

♦ Id. art. 1495. 

* Id. art. 1499. 
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Notes and Bills, made in one country, are transferable in other 
countries, so as to found a right of action in the Holder against 
the other parties. Thus, a question occurred in England, in a 
case where a negotiable N^te, made in Scotland, and there 
negotiable, was indorsed, and a suit brought in England by 
the Indorsee against the Maker, Whether the action was main- 
tainable. It was contended, that the Note, being a foreign 
Note, was not within the statute of Anne (8 and 4 > Ann. ch. 9,) 
which made Promissory Nqfes, payable to order, assignable 
and negotiable ; for that statute applied only to inland Prom- 
issory Notes. But the Court overruled the objection, and 
held the Note suable in England by the Indorsee, as the 
statute embraced foreign, as well as domestic Notes.^ In 
another case, a Promissory Note, made in England, and pay- 
able to the Bearer, was transferred in France ; and the ques- 
tion was made. Whether the French Holder could maintain 
an action thereon in England ; such Notes being by the law of 
France negotiable ; and it was held that he might.^ But in 
each of these cases the decision was expressly put upon the 
provisions of the statute of Anne respecting Promissory Notes, 
leaving wholly untouched the general doctrine of international 
law. 

§ 17^2. In a more recent case, which has been already cited,® 
a negotiable Note was made in France, and indorsed in France, 
and afterwards a suit was brought thereon by the Indorsee 
against the Maker in England. One question in the case was. 


I Story on Conflict of Laws, § 353 ; Milne r. Graham, 1 Barn. & Cressw. 
192. — It does not distinctly appear upon the Report, whether the indorsement 
was made in Scotland or in England. But it was probably in England. But 
sec Carr v. Shaw, Bayley on Bills, p. 16, note (5th edit. 1830); Id. p. 22 
(American edition, by Phillips & Sewall, 1836.) 

* Be la Chaumette v. The Bank of England, 2 Barn. & Adolph. R. 385 ; 
S. C. 9 Barn. & Cressw. 208 ; and see Chitty on Bills, p. 651, 552 (8th edit) ; 
Story on Conflict of Laws, § 346. 

5 Ante, § 156 ; Story on Conflict of Laws, § 358 a ; Id. § 316 a. 



CH. V.] RIGHTS AMI. W^riW Q* PARTIES. Itt 

Whether hbnib in^teeiwRit .iw^Fsteeis Avas^ bf die W ef 
Sranee, soffimet <e ^ranfMEsr «b» |^re(KUrtf in the witheut 

any other fonradities. It waa> heldv that it was not soiBeient. 
Bosk seems to baiveiiheeK tiikeii<i{pr gtented, diat, k the Nets 
was well vtu^tiHte<l> bjr idhe indejMMiM^ a suit might be 
aaintaiaed >tb«reon in bjtvthe lodorsM is his owa 

ntmie. Oa^tdiat ooeasioo, the Court said : “ The rule w^oh 
i^Uea torthe ease of emitrsets eisade ia one country, end pot 
in suit in the courts of law of ai|other country, appears to be 
this : that die into'pretadcm of the contract must be governed 
by the law of the country where the contract was made (Jjeg 
loci contretctm) ; the mode af sidng, and the time within whidl 
the actioa must be brought, must be gftremed by the law of 
the country where the aetien i8<broaghti *(I» ortUmndu ^ 
dieUa, hei eofumiudo., vJn agiiur.) This distinction has been 
clearly laid down and adopted in the late ease of De la Vega 
V. Vianna. See, also, the ease of the British Linen Company* 
Vi Brummond^ where ^ 'Afferent anthorities are brought 
tc^ether. The quwtion, therefore^ is, Whedier the law of 
France, by which the indorsement in blank does not operate 
as a transfer of the Note, is a rule which gtwems and rego^ 
lates the interpretation of the contract, or only relates to (he 
mode of instituting and eondnotkig die suit ; for, in the former 
ease, it must be adopted by oilr eoaPto, in die latter it may bd 
altogether disr^rded, and tbs suit eommeneed in the name 
of the present plainti£ .^d we dnrik the French law on die 
point above mentioned, is the law by which the contract is 
governed, and not the law which regulates the mode of suing. 
If 4he indorsement has not operated ns a tannafer, diat goes 
directly to die point, that thetfe to im etmtract Bptm whidi dNi 
plaintiff can sue. Indeed, the dif^rence in the 
that would follow, if the pkuodff wsea in his own nanssy or is 
compelled to use the name oS the former Indbriet, as* die pliuti- 
tiff by procuration, would be very gre^, |p’ many ret^iects, 
particularly in its bearing on dw hsir ot- setioff ; and, with 

B OF EX. 16 
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reference to thoso'-oonsequences, we think the law of France 
feHs in wkh the distinction above laid down, that it is a law 
#hich governs the contract itself, not merely the mode of 
soing. We therefore thinky that our courts of law mast take 
notice, that the plaintiff conki have no right to sue in his own 
name upon the contract in the courts of the country where 
such contract was made ; and, that, such being thiB case there, 
we must hold, in our courts, that he can have no right of suing 
here.”^ 

§ 173. Several other cases may be put upon this subject. 
In the first place, suppose a Note, n^otiable by the law of 
the place where it is made, is there transferred by indorse- 
ment ; can the Indorsee maintain an action in his own name 
against the Maker in. a foreign country, (where both are found,) 
in which there is no positive law on the subject of negotiable 
Notes, applicable to the case 1 If he can, it must be upon the 
ground, that the foreign tribunal would realize the validity 
of the transfer by the indorsement, according to the law of the 
place where it is made. According to the doctrine maintained 
in England, as choses in action are by the Common Law 
(independent of statute) incapable of being transferred over, it 
might be argued, that he could not maintain an action, not- 
withstanding the instrument was well negotiated, and trans- 
ferred by the law of the place of the contract.’ So far as this 
principle of the non-assignability of choses in .action would 
affeot transfers in England, it would seem reasonable to follow 
it. But the difficulty is, in applying it to transfers made in a 
foreign country, by whose laws the instrument is negotiable, 
and capable of being transferred, so as to vest the property 
and right in the assignee. In such a case, it would seem. 


* Trirabey v. Vignier, 1 Bing. N. Cas. 161, 169, 160; Story on Conflict of 
Law9,§S16o, 816 6, 817. 

A Story on Conflict of Laws, § 854. See 3 Black. Comm. 443 ; Innes n. Dun- 
Itfpi 8 Term R. 636. See, ako, Jeffrey v, McTaggart, 6 Maule 8c Selw. R. 126 ; 
Story on Conflict of Laws, § 865, 586. 




CH. V.] RIGHTS AND DUTIES OP PARTIES. IgS 

that the more correct rule would be, that Lex loci contrao 
tm ou^ht to govern ; because the Holder under the indorse- 
ment has an immediate and absolute right in the contract 
vested in him, as much as he would have in goods transferred 
to him. Under such circumstances, to deny the legal eiiect of 
the indorsement is, to construe the obligation, force, and elfect 
of a contract;, made in one place, by the law of another place. 
The indorsement, in the place where it is made, creates a 
direct contract between the Maker and the first Indorsee ; and, 
if so, that contract ought to be enforced •between them every- 
where. It is not a question, as to the form of the remedy, 
but as to the right.^ 

§ 171^. In the next place, let us suppose the case of a nego- 
tiable Note, made in a country by whose laws it is negotiable, 
and actually indorsed in another, by whose laws a transfer of 
Notes by indorsement is not allowed, t Could an action be 
maintained by the Indorsee against the Maker, in the courts 
of either country ^ If it could be maintained in the country, 
whose laws do not allow such a transfer, it must be upon the 
ground, that the original negotiability, by the Lex loci contract 
tuB^ is permitted to avail, in contradiction to the Lex fori. On 
the other hand, if the suit should be brought in the country 
where the Note was originally made, the same objection might 
arise, that the transfer was not allowed by the law of the place 
where the indorsement took place. But, at the same time, it 
may be truly said, that the transfer is entirely in conformity to 
the intent of the parties, and to the law of the original con- 
tract.® 


^ Sec Trimbey r. Vignicr, 1 Bing. N. Cas. 159 to 161 ; Story on Conflict of 
Laws, § 353 a, — where the same reasoning seems to have applied, — § 565, 
666 . 

2 Story on Conflict of Laws, § 856. See Chitty on BtUs, eh. 6, p. 218, 219 
(8th London edit) See Kamcs on Equity, B. 3, «h. 8, § 4 ; Story on Conflict 
of Laws, § 353, 354. — In the cases of Milne Graham, 1 Barn. & Cressw. 192, 
Dc la Chaumette v. Bank of England, 2 Barn. & Adolph. 885, and Trimbey v. 
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§ 175. In the neift; place, let us suppose the case of a Note, 
not neg-otiable by the law of the place where it is made, but 
negotiable by the law of the place where it is indorsed. Could 
an action be maintained, in either country, by the Indorsee 
against the Maker 1 It would seem, that, in the country 
where the Note was made, it could not ; because it would be 
inconsistent with its own laws* But the same difficulty would 
not arise in the country where the indorsement was made ; 
and, therefore, if the Maker used terms of negotiability in 
his contract, capable of binding him to the Indorsee, there 
would not seem to be any solid objection to giving the con- 
tract its full effect there. And so it has been accordingly ad- 
judged, in the case of a Note made in Connecticut, payable to 
A, or order, but, by the laws of that State, not negotiable 
there, and indorsed in New York, where it was negotiable. 
In a suit, in New York, by the Indorsee against the Maker, 
the exc(iption was taken, and overruled. The Court, on that 
occasion, said, that personal contracts, just in themselves, and 
lawful in the place where they are made, are to be fully en- 
forced, according to the law of the place, and the intent of the 
parties, is a principle which ought to be universally received 
and supported. But this admission of the Lex loci contractus 
can have reference only to the nature and construction of the 
contract, and its legal effect, and not to the mode of enforcing 
it. And the Court ultimately put the case expressly upon the 
ground, that the Note was payable to the Payee, or order ; and, 
therefore, the remedy might well be pursued, according to the 
law of New York, against a party, who had contracted to pay 
to the Indorsee.^ But, if the words, ‘‘or order,” had been 
omitted in the Note, so that it had not appeared that the con- 


Vignier, I Bing. N. Cas. 161, the Promissory Notes were negotiable in both 
countries, as well where the Note was made, as where it was transferred. 

J Story on Conflict of Ijaws, § 857; Lodge v. Phelps, 1 Johns. Cas. 138; 
8. C. S Cain. Cas. in Error, 821. See Karnes on Equity, B. 8, ch. 8, § 4 ; 
3 Kent, Comm. Lect. 44, p. 88 (4tli edit.) 
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tract between the parties originally conteqiplated negotiability, 
as annexed to it, a different question might have arisen, which 
would more properly come under discussion in another place ; 
since it seems to concern the interpretation and obligation of 
contracts, although it has sometimes been treated as belonging 
to remedies.^ 

§ 176. As to Bills of Exchange, it is generally required, 
in order to fix the responsibility of other parties, that, upon 
their dishonor, they should be duly protested by the Holder, 
and due notice thereof be given to such paries. And the 
first question, which naturally arises, is. Whether the protest 
and notice should be in the manner, and according to the 
forms of the place in which the Bill is drawn, or according 
to the forms of the place in which it is payable. By the 
Common Law, the protest is to be made at the time, in 
the manner, and by the persons, prescribed in the place where 
the Bill is payable.^ ' But, as to the necessity of making 
a demand and protest, and the circumstances, under which 
notice may be required or dispensed with, these are incidents 
of the original contract, which are/ governed by the law of 
the place, where the Bill is drawn.® They constitute im- 
plied conditions, upon which the liability of the Drawer is 
to attach, according to the Lex loci contractus ; and, if the 
Bill is negotiated, the like responsibility attaches upon each 
successive Indorser, according to the law of the place of his 
indorsement ; for each Indorser is treated as a new Drawer.^ 


1 See Chitty on Bills, cli. 6, p. 218, 219 (Sth London edit.) ; 3 Kent, Comm. 
Lect. 44, p. 77 (4th edit.) ; Story on Conflict of Laws, § 253 a. 

2 Story on Conflict of Laws, § 360 ; Chitty on Bills, p. 193, 606 to 808 (8th 
Load, edit.); Savary, Le Parfait N^gociant, Tom. 1, Part 8, Liv, 1, ch. 14, 
p. 851. 

3 Chitty on Bills, p. 506 to 508 (8th Lond. edit. 1833) ; 1 Boullenois, Observ. 
23, p. 531, 532 ; Post, § 285, 296, 866, 891 ; Aymar u. Sheldon, 12 WencL K. 
439 ; Pardessus, Droit Comm. Tom. 5, art. 1488, 1491 to 1499. 

^ Bayley on Bills, ch. A., p. 78 to 86, 5th edit. 1880 (5th Amer. edit. 1826, 
by Phillips & Sewall) ; Chitty on Bills, eh. 6, p. 266, 267, 370 (8th Lond. edit 
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The alkme doctrim, according to Pardessus, prevails in 
France.^ 

§ 177* Upon negotiable instruments, it is the custom of 
most commercial nations to allow spme time for payment, 
beyond the period fixed by the terms of the instrument. This 
period is diflerent in different nations ; in some, it is limited 
to three days ; in others, it extends as far as eleven days.* 
The period of indijlgence is commonly called the days of grace ; 
as to which, the rule is, that‘the usage of the place, on which 
a Bill is drawn, and where payment of a Bill or Note is to 
be made, governs, as to the number of the days of grace to 
be allowed thereon.* 


1833) ; Ballingalls v. Gloster, 3 East, R. 481 ; Story on Conflict of Laws, § 814 
to 817. 

1 Pardessus, Droit Comm. Tom. 6, art 1488, 1489, 1496, 1499; Henry on 
Foreign Law, 63, Appx. p. 289 to 248; Potliier de Change, n. 155. — Boul- 
lenois admits, that the protest ought to bo according to the law of the place 
where the Bill is payable. But, in case of a foreign Bill, indorsed by several 
indorsements in diflerent countries, he contends, that the time, within which 
notice or recourse is to be had upon the dishonor, is to be governed by a dif- 
ferent rule. Thus, he supposes a Bill, drawn in England on Paris in favor of 
a French Payee, who indorses it to a Spaniard (in Spain), and he to a Portu- 
guese (in Portugal), and he to the Holder ; and then says, that the Holder is 
entitled to have recourse against the Portuguese, within the time prescribed by 
the law of France, because the Holder is there to receive payment ; the Portu- 
guese is to give notice to the Spaniard within the time prescribed by the law 
of Portugal, because that is the only law, with which he is presumed to be 
acquainted, &c. ; and so, in regard to ev?ry other Indorser, he is to have re- 
course within the period prescribed by the law of the place, where the indorse- 
ment was made, and not of the domicil of the party indorsing. 1 Boullenois, 
Observ. 20, p. 370 to 872 ; Id. Observ. 28, p. 531, 582. 

9 Story on Conflict of Laws, § 861 ; Bay ley on Bills, p. 234, 285 (5th Amer. 
edit, by Phillips & Bewail) ; Chitty on Bills, p. 407 (8th Lond. edit.) ; Id. 
p. 198. 

3 Bank of Washington v. Triplett, 2 Peters, R. 80, 84 ; Bowen v, Newell, 3 
Kernan, 290 ; Chitty on Bills, ch. 4, p. 409 (8th Lond. edit.) ; Id. ch. 5, p. 191, 
198; S. P. 2 Boullenois, Observ. 28, p. 581, 5S8<; and Mascard. Conclus. 7, 
n. 72, there cited; Ante, § 155, 170. The case of Rothschild n. Currie (1 
Adolph. & Ellis, N. S. 43) appears to contradict the doctrine stated in the text 
See post, § 296, note, where the circumstances of this case are stated, and 
the judgment of the Court is commented upon. 
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CHAPTER VL 

BILLS OF EXCHANGE CONSIDERATION OF. 

§ 178. Having thus ascertai»ed the general rights, obligor 
tions, and duties of the different parties to Bills of Exchange, 
and the operation of the Lex loci contractus^ which is resorted 
to, in order to ascertain and regulate the rights, obligations, 
and duties growing out of them, we may next proceed to the 
examination of the question — What consideration is, in point 
of law, required in order to give those rights, obligations, and 
duties a solid support, so as to make them capable of being en- 
forced and vindicated in courts of justice \ Bills of Exchange 
enjoy, as has been already suggested,' the privilege, conceded to 
no unsealed instruments not negotiable, of being presumed to be 
founded upon a valid and valuable consideration, Hence, be- 
tween the original parties, and a fortiori^ between others, who, by 
indorsement or otherwise, become bond fide Holders, it is wholly 
unnecessary to establish, that a Bill of Exchange was given 
for such a consideration ; and the burden of proof rests upon 
the other party to establish |^he contrary, and to rebut the pre- 
sumption of validity and value, which the law raises for the 
protection and support of negotiable paper.® Still, however, 
this does not dispense, as we shall presently see, with the ex- 
istence of an actual, valid, and valuable consideration to sup- 


1 Ante, § 14, 15. 

2 Chitty on Bills, ch. 3, } 1, p. 78 to 85 (8th edit 1883) ; Id, p. 90 to 92 ; 
Collins V. Martin, 1 Bos. & PulL R. 651 ; Holliday v. Atkinson, 5 Barn. & 
Crcsaw. 501 ; Bristol r. Whrner, 19 Conn. R. 7 ; Ford v. Beech, 11 Adolph. & 
Ellis, N. S. 854 ; Barber v. Richards, 6 Welsby, Huristone & Gordon, 68 ; 
Feagan v. Cureton, 19 Geo. R. 404. 
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port the Bill ; but i||^on]y shifts the burden of proof from the 
plaintilf to the defendant.^ 

§ 179 * Qut, besides the question of the existence of a con- 
sideration, another may arise : In what cases, and between 
what parties, the consideration, on which the Bill is founded, 
or on which it has been transferred, is inquirable into I And 
under what circumstances may the want, or failure, or illegality 
of the consideration be insisted on, by way of defence or bar 
to the right of recovery on the Bill, not only between the orig- 
inal parties, but also between them and others possessing a de- 
rivative title thereto, under an indorsement, or otherwise, from 
them?* Let us, therefore, in the first place, examine what 
consideration, in point of law,, is necessary, to give legal oj)er- 
ation and support to a Bill of Exchange ; and, in the next 
place, between what parties, and under what circumstances, 
the consideration is inquirable into, as a defence or bar to an 
action brought thereon. 

§ 180. And, in the first place, as to what consideration is 
necessary ta maintain a Bill of Exchange. At the Common 
Law (and the same rule pervades the Roman Law and the 
foreign Commercial Law,^) a valuable consideration is, in gen- 
eral, necessary to support every contract, otherwise it is treated 
as a nude and void pact, Nudum pactum; and the maxim, in 
such a case is, Ex nudo pacto non oritur actio.^ This rule is 
equally applicable, under the lin^tations before suggested, to 
Bills of Exchange, as it is to other contracts.® And there 

1 Post, § 198, 194; Jennison <7. Stafford, 1 Cushing, R. 168, 

2 Chitty on Bills, ch. 8, § 1, p. 78 to 85 (8th edit. 1833) ; Id. p. 90 to 92 ; Col- 
lins V. Martin, 1 Bos. 8c Full. H. 651 ; Holliday v. Atkinson, 5 Barn. & Cressw. 
501. 

3 Pothier on Oblig. n. 4, p. 42. 

4 Chitty on Bills, ch. 3, $ 1, p. 79 to 85 (8th edit. 1833) ; Bayley on Bills, ch, 
12, p. 494 to 504 (5th edit. 1830); Sharrington-^Strotton, Plowden, R. 808; 
Dig. Lib. 2, tit l4, 1. 7, § 4 ; Pothier, Pand. Lib. 2, tit. 14, n. 33 ; Pothier on 
Oblig. n. 4, p. 42 ; Pothier, by Evans, Vol. 2, n. 2,^. 19 to 25. 

3 Chitty on Bills, ch. 3, § 1, p. 78 to 85 (8th edit 1833) ; Bayley on Bills, ch. 
12, p. 494, 495 (5th edit 1830.) 
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must not only be a consideration, but in just sense of the 
law, it must be legal, as well as adequate.^ 

§ 181. What consideration is or is not deemed valuable 
and sufficient, in point of law, to support contracts generally, 
or Bills of Exchange in particulsy*, may be stated in a few 
words. First, a consideration founded in mere love,, or affec- 
tion, or gratitude, (which, in a technical sense, is called a good 
consideration, in contradistinction to a valuable consideration,) 
is not sufficient to maintain an action on a Bill of Exchange. 
Thus, a Bill drawn by the Drawer, as a ^ift to a son or other 
relative, or to a friend, is not sufficient to sustain the Bill be- 
tween the original parties.* 

§ 182. A mere moral obligation, although coupled with an 
express promise, is not a sufficient consideration to support a 
Bill between the same parties. It has, indeed, in some cases 
been broadly laid down, that, where a man is under a moral 
obligation, which no court of law or equity can enforce, and 
promises, the honesty and rectitude of the thing is a consider- 
ation.* But this doctrine must be received with many qualifi- 
cations; and is now restricted to much narrower limits.^ The 
true doctrine, as now established, seems to her, that a consider- 
ation, which the law esteems valuable, must in all cases exist, 
in order to furnish a just foundation for an action. Where 
there is a precedent duty, which would create a sufficient legal 
or equitable right, if there hq|^ been an express promise at the 
time, or where there is a precedent consideration, which is ca- 

I Chitty on Bills, ch. 3, § 1, p. 78 to 80 (8th edit. 1833); Bayley on Bills, ch. 
12, p. 494, 495 (6th edit. 1830.) 

3 Chitty on Bills, ch. 8, p. 8.5, 86, and notes (8th edit. 1833) ; Bayley on Bills, . 
ch. 12, p. 502 to 504 (5th edit. 1830) ; Fink i;. Cox, 18 Johns. R. 145 ; Holliday 
V, Atkinson, 6 Barn. & Cressw. 601*; Blo^gii^. Pinkers, 1 Ryan & Mood. R. 125. 
But see, contra, Bowers v. Hurd, 10 Mass. R. 427. It seems difficult lo support 
this last case upon principle oT authority. 

3 Hawkes v. Saunders, Cowp. R. 289 ; Lee v. Muggeridge, 6 Taunt R. 87 ; 
Seago t». Deane, 4 Bing. R. 459. 

^ Littlefield v. Shee, 2 Barn. & Adolph. 811 ; Eastwood v. Kenyon, 11 Adolph. 

& Ell. 438, 450. 
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pable of bein^ enforced, and is not extinguished, unless at the 
option of the party, founded upon some bar or defence, which 
the law justifies, but does not require him to assert, there an 
express promise will create or revive a just cause of action.^ 
Thus, for example, if A Ijas paid a debt due by B, without 
the request of B, the law will not raise a promise by B, by 
implication, to repay the money to A ; but, if B, in consider- 
ation thereof, makes an express promise, it is valid and obliga- 
tory.^ So, if a debt is disoliarged by mere operation of law, 
without payment, as ‘•by the statute of limitations, or by a dis- 
charge in bankruptcy, an express promise by the party to pay 
it will revive the obligation.® So, if a contract is voidable, but 
founded in a consideration otherwise valuable or sufficient, an 
express promise to pay it will support and confirm its obliga- 
tion ; but not, if it be originally void.^ Thus, a promise, after 
age, by a person, to pay a debt not for necessaries, contracted 
during his infancy, will be binding ; and a negotiable security 
given therefor, will acquire validity by such new promise or 
confirmation of it.® But a pi;omise by a woman, who is sole, 
to pay a debt which she had previously contracted, while 
she was married and under coverture^ would not be valid ; 
because such a contract, on her part, ah origine void, and 
not merely voidable.® [So, also, a Note given by a person to an 
officer of a benevolent society, for his initiation fee as a mem- 

1 See Wennall v. Adncy, 8 Bos, & Pull. 247, and the note of the learned Re- 
porters, p. 24U, note (n) ; Kastwood y. Kenyon, 11 Adolph. & Ell. K. 488; Bay- 
ley on Bills, ch. 12, p, 604 (5th edit. 1830); Chitty on Billst ch. 3, p. 84 (8th 
edit. 1833.) 

‘4 See Serg. Williams’s note (1) to Osborne t>. Rogers, 1 Saund. R. 264 ; Hayes 
V. Warren, 2 Str. R. 983; Stokes r. Lewis, I Term R. 20. 

3 Eastwood V. Konyon, 11 Adolph. Sc Ellis, 488 ; Ilawkes r. Saunders, Cowp. 
R. 289, 290. 

4 Littlefield V. Shee, 2 Barn. & Adolph. 811 ; Eastwood v. Kenyon, 11 Adolph. 
& Ellis, R. 438. 

* Ilawkes v, Saunders, Cowp. R. 289, 290 ; Eastwood v, Kenyon, 1 1 Adolph. 
& Elits, 438. 

^ Ecistwood r. Kenyon, 11 Adolph. & Ellis, 438; Loyd v. Lee, 1 Str. R. 94. 
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ber, and for his quarterly dues, has been held not to have a 
sufficient consideration.^] 

§ 183. Secondly. What then is a valuable consideration 
in the sense of the law 1 It may, in general terms, be said 
to consist either in some right, jinterest, profit, or benefit, 
accruing to the party, who makes the contract, or some for- 
bearance, detriment, loss, responsibility, or act, or labor, or 
service, on the other side.^ And, if either of these exists, it 
will furnish a sufficient valuable ^consideratron to sustain the 
drawing, indorsing, or accepting a Bill of Exchange in favor 
of the Payee or other Holder. Thus, for example, not only 
money paid, or advances made, or credit given, or the dis- 
charge of a present debt, or work and labor done, will consti- 
tute a sufficient consideration for a Bill ; but, also, receiving 
a Bill as security for a debt, or forbearance to sue a jiresent 
claim or debt,® or mi exchange of securities, or becoming a 
surety, or doing any other act at the request, or for the benefit, 
of the Drawer, Indorser, or Acceptor, will constitute a suffi- 
cient consideration for a Bill.^ [So, also, under the charter of a 
mutual insurance company, the mutual agreement and associa- 
tion of the parties respectively giving Notes for premiums in 
advance, have been •held a sufficient consideration for the 
Notes/’] The common case of Bankers receiving Bills of their 
customers for collection, affords an apt illustration of this doc- 
trine ; for they are deemed holders for value not only to the 
amount of advances already made by them, either specifically 


1 Nash V. Russell, 6 Barbour, Sup. Ct. R. 656. ' 

® Com. Dig. Action on the Case, Assumpsit, B. 1 to 15, 

3 Robinson v. Gould, 11 Cush. 56. 

^ Com. Djg. Action of Assumpsit, B. 1, 2, 4, 5, 9, 10 ; Bayle^r on Bills, ch. 
12, p. 505 (5th edit 1830); Chitty on Bills, ch. 3, p; 84, 85 (8th edit 1833); 
Bosanquet v. Dudman, 1 Stark. R. 1 ; Heywood r. Watson, 4 Bing. R. 496 ; 
Kent V. Lowen, 1 Camp. K. 179, note; Rolfe v, Caslon, 2 H. Bl. 571 ; Horn* 
blower v. Proud, 2 Bam. 3c Aid. 827 ; Post, § 191. 

5 Brouwer v. Appleby, 1 Sandford, Superior Ct (N. Y.) R. 168 ; Hone »• 
Allen, Ibid. 171 ; Hone v. Folger, Ibid. 177. 
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or upon account, but also for future responsibilities incurred 
upon the faith of them.^ So, also, will any act, done at his re- 
quest, for or to a tbiM person, such as paying the debt of a 
third person, or forbearing to sue a debt due by such person, 
or discharging such a debt, or guaranteeing his debt, or be- 
coming liable for his acts or defaults.^ A preexisting debt is 
equally available, as a consideration, as is a present sum, or 
value, given for the Bill.^ Even the settlement of a doubtful 
claim preferred against the p^rty, will be a sufficient and valid 
consideration,' without regard jto the legal validity of the claim, 
if fairly made.^ 

§ 184. The objection to a Bill may be, Ifciiat there is a total 
want of consideration to support it ; or that there is only a 
partial want of consideration.^ In the first case, it goes to the 
entire validity of the Bill, and avoids it. In the latter case, 
it affects the Bill with nullity only tanto^ The same rule 


1 Bosan(iuet v. Dudman, 1 Stark. R. 1 ; Ex parte Bloxham, 8 Ves. 531 ; 
Heywood v, Watson, 4 Bing. R. 496 ; Bramah v. Roberts, 1 Bing. N. Cas. 469 ; 
Percival v. Frainpton, 2 Cromp. Mces. & Rose. 180 ; Swift v. Tyson, 16 Peters, 
R. 1, 21, 22; Bank of Metropolis v. New England Bank, 1 Howard, Sup. Ct. 

R. 239; S. C. 17 Peters, R. 174. 

9 Com. Dig. Action of Assumpsit, B. 3, 11, 15; Bayley on Bills, ch. 12, p. 
604 (5th edit. 1830) ; Chitty on Bills, oh. 3, p. 80, 84 (8th edit. 1838) ; Pope- 
well V, Wilson, 1 Str. R. 264 ; Ridout r. Bristow, 1 Tyrw. R. 84 ; S. C. 1 
Cromp. 8c Jerv. 281. — A promise by an executor or administrator, to pay a 
debt of the intestate or testator, is not valid unless he has assets. Ten Eyck v, 
Yanderpoel, 8 Johns. R. 93; Schoonmakor v. Roosa, 17 Johns. R. 301 ; Bank 
of Troy v. Topping, 9 Wend. R. 278. But see Ridout v. Bristow, 1 Cromp. & 
Jerv. 231 ; S. C. 1 Tyrw. 84. 

3 Townsley v. Sumrall, 2 Voters, R. 170 ; Swift r. Tyson, 16 Peters, R. 11. 

4 Russell V, Cook, 8 Hill, R. 504. 

5 Bayley on Bills, ch. 12, p. 494 to 504 (edit. 1830) ; Id. (Amer. edit 1836, 
by Sewall & Phillips,) p. 531 to 566, where Biany of the American cases are 
collected. Swift v. Tyson, 16 Peters, R. 1 ; Post, § 191. 

3 Chitty on Bills, ch. 8, § 1, p. 79 to 83 (8th edit.) ; Bayley on Bills, ch. 12, 
p. 494, 495 (5th edit 1830) ; Barber v. Backhouse, Peake, R. 61 ; Darnell v. 
Williams, 2 Stark. R. 166 ; Sparrow v. Chistnan, 9 Barn. 8c Cressw. 241 ; 
Lewis V. Cosgrave, 2 Taunt R. 2; Wintle u. Crowther, 1 Tyrw. R. 213, 216 ; 

S. C. 1 Cr. 8c Jer. R. 316. See Gascoygne v. Smith, McCIell & Y. 838 ; Ste- 
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applies to cases where there was originally no want of con- 
sideration, but there has been a subsequent failure thereof, 
either in whole, or in part. For a sfibsequent failure of the 
consideration is equally fatal with an original want of con- 
sideration, not, indeed, in all cases, but in many cases ; ^ at 
least, where it is a matter capable of definite computation, and 
not of unliquidated damages.^ [In England, however, a par- 
tial failure of consideration is no defence, even jpro tanto^ to a 
Bill of Exchange ; the remedy ig by a cross action.®] So, if 
a Bill is given as an indemnity^ it is a sufficient answer to it, 
that the party has not been damnified at all, or that the origi- 
nal claim has bei^ extinguished.^ So, if a Bill of Exchange 
be originally a gift, in whole or in part ; ® or if it be founded 
upon a sale of goods, to which the title afterwards fails in 
whole or in part ; it will be, pro tanto^ void as between those 
parties.® 


phens u. Wilkinson, 2 Barn. & Adolph. 320 ; Allaire u. Hartshornc, 1 Zabriskie, 
(N. J.) R. G65. 

^ Chitty on Bills, ch. 3, § 1, p. 85 to 88 (8th edit 1833) ; Bayley on Bills, 
ch. 12, p. 494 to 496 (5th edit. 1830) ; Jackson w. Warwick, 7 Term R, 121 ; 
Mann v. Lent, 10 Barn. & Cressw, R. 877 ; Day v. Nix, 9 Moore, R. 159. 

2 Day V. Nix, 9 Moore, R. 159 *, Chitty on Bills, ch. 3, p. 88, 89, and note (5) 
(8th edit. 1833) ; Ledger y. Ewer, Peake, R. 216 ; Bayley on Bills, ch. 12, p. 
495 to 499 (5th edit 1830) ; Solomon v. Turner, 1 Stark. B. 51 ; Morgan v. 
Richardson, 1 Camp. R. 40, note ; Tyo v. Gwynno, 2 Camp. R. 346 ; Mog- 
gridge r. Jones, 14 East, R. 486; S. C. 3 Camp. R. 38 ; Grant v. Welchman, 16 
East, R. 207 ; Obbard v. Betham, 1 Mood. & Malk. 483. See the masterly 
judgment of Mr. Baron Parke in Mondel r. Steel, 8 Mces. & Welsh. 858; 
Braccy v. Carter, 12 Adolph. & Ellis, 373. A total failure of consideration will 
sometimes, but not always, be a good bar or defence of an action of covenant. 
Cooch V. Goodman, 2 Adolph. & Ell. N. S. 580, j||9 ; Com. Dig. Fait C. 2. 

3 Warwick v. Nairn, 32 Eng. Law & Eq. R. 493; 11 Exch. R. 600; Sully 
r. Frean, 10 Exch. R. 535; 29 Eng. Law & Eq. R. 404; Trickey v. Larne, 
6 M. & W. 278 ; Jones v. Jones, Ib. 84. 

^ Chitty on Bills, ch. 3, p. 84, 85 (8th edit 1833.) 

5 Ibid. ; Nash v. Brown, cited Chitty on Bills, p. 85, note (c) ; Holliday v. 
Atkinson, 5 Barn. & Cressw. 501 ; BlOgg v, Pinkers, 1 Ryan & Mood. R. 125 ; 
Bayley on Bills, eh. 12, p. 502, 508 (5tb edit) See Tate v. Hilbert, 2 Ves. Jr. 
Ill ; S. C. 4 Bro. Ch. R. 486. 

9 Ibid. 
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§ 185 . In the next place, a Bill of Exchange will be void, 
where it is founded in fraud, or duress,^ or imposition, or 
circumvention, or takihg an undue advantage of the party, as 
where he is intoxicated.^ And this doctrine is so completely 
coincident with the 'dictates of natural justice, that it probably 
has a full recognition in tke jurisprudence of every civilized 
country. Certain it is, that it has a most perfect sanction in 
the Roman law, and in the jurisprudence of all the States of 
continental £urop*e.‘ 

§ 186 . In the next place, a Bill of Exchange will be void, 
if the consideration is illegal.* It may bp; illegal, either (as 
has been already suggested) because it is t^inst the general 
principles and doctrines of the Common Law ; or, because it 
is specially prohibited or interdicted by statute. The former 
illegality exists, wherever the consideration is founded upon a 
transaction against sound morals, public policy, public rights, 
or public interests ; as, for example, a contract of this sort 
made with an alien enemy; a contract in general restraint 
of trade or marriage ; a contract for the perpetration, or con- 
cealment, or compounding of some crime ; a contract offensive 
to Christian morals and virtue, as for illicit cohabitation ; a con- 
tract for the purchase of a public office ; a contract for indem- 


1 [But the duress must be by the party to the contract ; a Bill or Note given 
by A to release B. from an unlawful arrest is binding on A. Robinson v. 
Gould, 1 1 Cush. R. 56.] 

9 Chitty on Bills, ch, 2, § 1, p. 21 (8th edit. 1833) ; Id. eh. 3, p. 83, 84 *, 
Duncan v. Scott, 1 Camp. R. 100 ; Rees v. Marquis of Headfort, 2 Camp. R. 
574*, Grew v. Bevan, 3 Sta^ R. 134; Gladstone v. Hadwen, 1 M. & Selw. 
517 ; Noble u. Adams, 7 Taunt. R. 59 ; Bayley on Bills, ch. 5, § 2, p. 143 (5th 
edit. 1830) ; Id. ch. 2, § 6, p. 56, 67 ; Lord Gall way u, Mathew, 10 East, R. 264 ; 
Shirreff v. Wilks, 1 East, R. 48 ; Fleming v. Simpson, 1 Camp. R. 40, note; Pitt 
V, Smith, 3 Camp. R. 33 ; Gregory v. Fraser, 3 Camp. R. 454. 

3 Pothier on Oblig. n. 28 to 33, and Pothier, by Evans, Yol. 2, No. 2, p. 19 
to 25 ; Id. No. 3, p. 28, 29 ; Dig. Lib. 4 , tit. 14, 1. 7,'§ 7 ; Id. 1. 10, § 2. 

♦ Bayley on Bills, eh. 12, p. 604 to 524 (5th edit. 1830) ; Story on Conflict of 
Laws, § 243 to 260 ; Pothier on Oblig. n. 43 to 45 ; Pothier, by Evans, Vol. 2, 
No. 2, p. 19 ; Bell v. Quin, 2 Sandford, Superior Ct. (N. Y.) R. 146. 
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nity against an act of known illegality ; a contract in fraud of 
the rights and interests of third persons ; and contracts justly 
reprehensible for their injurious effecti^ upon the feelings of 
third persons ; and contracts by way of wager, upon occasions 
not allowed by the general policy of law, if, indeed, in a just 
sense, mere wagers ought ever to be held legal.^ The latter 
illegality (that created by statute) exists, not only where there 
is an express prohibition or interdiction of the act or contract ; 
but also where it is implied from the nature and objects of the 
statute.^ Tlie Roman law has inculcate! the same general 
principles in an en^hatic-manner. Quod turpi ex cmim pro^ 
missuni est^ non mtet? And it is followed out and supported 
in the French law.* 

§ 1 87. In the next place. Between what parties, and under 
what circumstances, is the consideration of a Bill of Exchange 
inquirable into for the purpose of a defence or a bar to an ac- 
tion brought thereon X The general rule is, that the total or 
partial want or failure of consideration, or the illegality of con- 
sideration, may he insisted upon as a defence or a bar between 
any of the immediate or original parties to the contract. It 
may be insisted or by the 'Drawer against the Payee,* by the 
Payee against his Indorsee, and by the Acceptor against the 


1 Cliitty on Bills, ch. 8, p. 93 to 99 (8th edit 1883) ; Bayley on Bills, ch. 12, 
p. 508 to 511 (5th edit 1830) ; Story on Conflict of Laws, § 243 to 259 b. 

2 Chitty on Bills, ch. 8, p. 99 to 118 (8th edit 1883) ; Bayloy on Bills, ch. 12, 
p. 504 to 514 (5th edit 1830) ; (Mordecai v, D|iwkins, 9 Richardson, (S. C.) 262) 
where the Note was given for money lent for the purpose of gaming.] — It has 
seemed to me unnecessary to go at large, in this !Jflace, into the doctrine of the 
illegality of consideration, as the elementary works above cited contain a large 
collecition of the cases, all of which, however, turn upon one or more of the prin- 
ciples, which are stated in the text. Story on Conflict of Laws, $ 243 to 260 ; 
1 Story on Eq. Jurisp. § 296, 298 to 300 ; 1 Ponbl. Eq. Jurisp. B. 1, ch. 4 , § 5 
to 7, and note ; 1 Harrison’s Dig. Utle, Contract, § 8 to 8. Mr. Evans, in his 
Translation of Pothier on Oblig. Vol. 2, No. 1, p. 1 to 19, has examined this 
whole subject with much ability. 

3 Inst. Lib. 3, tit. 20, § 24. 

4 Pothier on Oblig. n. 43 to 46. 
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Drawer,^ Thus, for example, it is a good defence or bar to 
an action between Ithese parties, that the Bill is a mere ac- 
commodation Bill, that the Drawer is a mere accommodation 
Drawer, the Payee an accommodation Indorser, and the Ac- 
ceptor an accommodation Acceptor,^ The same rule will apply 
to any derivative title under them by any person who acts 
merely as their agent, or has given no value for the Bill,^ [So, 
if one member of a firin obtains an accommodation Note payable 
to himself, and afterwards indorses it to a third person, who 
re-indorses it to the %ame firm, before "maturity, and for good 
consideration, such firm cannot recover against the Maker, both 
partners being affected with the notice of a Want of considera- 
tion.^] It will also apply to all cases where the party takes the 
Bill, even for value, after it has been dishonored, or is overdue ; 
for then he takes it subject to all the equities which properly 
attach thereto between the antecedent parties.^ So, if he has 


I Bayley on Bills, ch. 12, p. 494 to 928 (5th edit. 1830) ; Chitty on Bills, ch. 
8, p. 78 to 83 (8tli edit. 1838) ; 3 Kent, Comm. Lect. 44, p. 80 to 82 (4tli edit.) ; 
Jackson v. Warwick, 7 Term R. 121 ; l^arber v. Backhouse, Peake, R. 61 ; 
Ledger v. Ewer, Peake, R^ 216 ; Darnell v. Williams, 2 Stark. R. 166 ; t{ones 
v. llibbcrt, 2 Stark. R. 304 ; Pike v. Street, 1 Mood. & Malk. 226 ; Lewis o. 
Cosgrave, 2 Taunt. R. 2; Sumner v. Brady, 1 H. Black. R. 647; Knight v. 
Hunt, 5 Bing. R. 432 ; Walker v. Perkins, 8 Burr. 1568 ; Clark v. Ricker, 14 
New Hanip. R. 44. 

* Bayley on Bills, ch. 10, p. 420, 421 (5th edit. 1880) ; Id. ch. 12, p. 496; 
Chitty on Bills, ch. 3, p. 81 (8th edit. 1833) ; Darnell v. Williams, 2 Stark. R. 
166; Wiffen v. Roberts, 1 Esp. R. 261; Jones v, Hibbert, 2 Stark. R. 304; 
Sparrow v. Chisman, 9 B. & Creasw. 241 ; De Launey u. Mitchell, 1 Stark. R. 
489; Allaire v. Hartshorne, 1 Zabriskie, (N. J.) R. 666; Dowe v. Schult, 2 
Denio, R. 621. 

3 Ibid.; Denniston o. Bacon, 10 Johns. R. 207 ; Grew u.sBurditt, 9 Pick. R. 
266. 

♦ Quinn v. Fuller, 7 Cush. 224. 

^ Chitty on Bills, ch. 8, p. 92, 98 ; Id. 113, 116 ; Id. ch. 6, p. 244, 245 (8th 
edit. 1833) ; Bayley on Bills, ch. 5, § 3, p. 167, 158 ; Id. ch. 12, p. 512 (5th edit. 
1830) ; Id. (Ainer. edit. 1886, by Sewall & Phillips,) p. 644 to 548 ; Taylor i?. 
Mather, 3 Tenn R. 83, note ; Brown v. Davies, 8 Term R. 80 ; Cruger v. Arm- 
strong, 3 Johns. Cas. 6 ; Conroy v, Warren, 8 Johns. Cas. 269 ; Ayer v. Hutchins, 
4 Mass. R. 370; Thompson v. Hale, 6 Pick. R. 269 ; Tucker v. Smith, 4 Greenl. 
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notice at the time when he purchases it, that the Bill is void in 
the hands of the party from whom he purchases it, either from 
fraud, ^ or want, or failure, or illegality of consideration, he will 
take it subject to the same equities as that party.* There is 
one peculiarity in cases of illegality of consideration, in which 
it it distinguishable from the want or failure of consideration. 
In the latter, if there be a partial want or failure of considera- 
tion, it avoids the Bill of Exchange oxAy pro tanto; but, where 
the consideration is illegal in partf there it avoids the Bill in 
loto? The reason of fliis distinction seems to be founded, 
partly at least, upcfe the ground of public policy, and partly 
upon the teclniical " notion, that the security is entire and can- 
not be apportioned. Probably a similar ground would be 
assumed in cases of fraud, at least where the ingredients were 
grossly offensive, or where the transactions were so connected 
as to be incapable of a clear and definite separation. There is 
much force in the suggestion which has sometimes been made. 


R. 416; Brown v. Turner, 7 Term R. 630. — The equities which are here 
intended are not all the equities which may exist between the parties^ arising 
from other transactions ; but all tho equities attaching to the particular Bill in 
the liands of the Holder. Post, ^ 22 ; Burrough v. Moss, 10 Barn. & Cressw. 

; Wbitehea<l v. Walker, 10 Mees. & Welsh. 696, But see the cases col- 
lected in Bay ley on Bills, ch. 12 (Amer. edit. 1836, by Sewall & Phillips,) p. 
546 to 55 * 2 . A Bill, which has been aoeepted, payable on demand with interest, 
will not be treated as overdue unless it has been presented for payment ; for it 
may have been the intention of the parties, that it should be negotiated and 
remain outstanding for some time. Barough v. White, 4 Barn. & Cressw. 325. 
But sec Ayer v. Hutchins, 4 Mass. R. 370 ; Thompson v. Hale, C Pick. R, 259 ; 
Bayley on Bills (Amer. edit. 1836, by Sewall & Phillips,) ch. 12, p. 546 to 552 ; 
Furniss v. Gilchrist, 1 Sandford, Superior Ct. (N. Y.) R, 53. 

1 Fisher v. Leland, 4 Cush. R. 456. 

2 Ibid.; Bayley on Bills, ch. 12, p. 512 (5th edit. 1830); Amory a. Merry- 
weather, 2 Bam. & Cressw. 573 ; Evans v, Kymer, 1 Barn. A Adolph. 528 ; 
Kasson u. Smith, 8 Wend. R. 437 • Skilding v. Warren, 15 Johns. R. 270 ; Har- 
risburg Bank v, Meyer, 6 Serg. & UaWle, 537 ; Chilty on Bills, ciu 8, p. 92, 98 
(8th edit. 1838) ; Id. p. 115, 116 ; Steers i;. La-shley, 6 Term R. 61. 

3 Robinson v. Bland, 2 Burr. R. 1077 ; Bayley on Bills, ch. 12, p. 514 (5tli 
edit. 1830) ; Scott v. Gillmore, 3 Taunt. R. 226. But see Chitty on Bills, ch. 8, 
p. 114, and note (8th ed. 1833) ; Clark v. Ricker, 14 N. Hkmp. R. 44. 

17 * 
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that, where the parties have woven a web of fraud, it is no 
part of the duty of courts of justice to unravel the threads so 
as to separate the sound from the unsound. 

§ 188 . On the other hand, the partial or total failure of 
consideration, or even frajid between the antecedent parties, 
will be no defence or bar to the title of a Iona fide Holder of 
the Bill, for a valuable consideration, at or before it becomes 
due, without notice of any infirmity therein.^ The same rule 
will apply, although the present Holder has such notice, if he 
yet derive a title to 'the Bill from a prior bond fide Holder for 
value.® [So if the present Holder took it after maturity, it has 
been held that he m\\ be considered an innocent Holder, if his 
own immediate Indorser took it bond fide^ before maturity.®] 
This doctrine; in both its parts, is indispensable to the security 
and circulation of negotiable instruments ; and it is founded in 
the most compsehensive and liberal principles of public policy. 
No third person could otherwise safely purchase any negotiable 
instrument ; for his title might be completely overturned by 
some latent defect of this sort, of which he could not have any 
adequate means of knowledge, or institute any inquiries which 
might not end in doubtful results, or embarrassing difficulties. 
Hence it is, that a bond fide Holder for value, without notice, 
is entitled to recover upon any negotiable instrument which he 
has received before it has begpme due, notwithstanding any 
defect or infirmity in the title of the person from whom he 
derived it; as, for example, even though such person may 
have acquired it by fraud, or even by theft or robbery.^ [But 

1 Chitty on Bills, ch. 8, p. 78, 79 (8th edit 1888) ; Bayley on Bills, ch. 12, p. 
499, 600 (5th edit 1880) ; Collins v. Martin, 1 Bos. & Full. 651 ; Bramah u. 
Roberts, 1 Bing. N. Cas. 469; Ante, § 14; Post, § 189, 191, 193, 417; Robin- 
son v. Reynolds, 2 Adolph. & Ell. N 8.196,211. 

2 Ibid. ; Haley t>. Lane, 2 Atk. 132; Lickbarrow u. Mason, 2 Term R. 71 ; 
Chalmers v. Lanion, 1 Camp. R. 388 ; Robinson v. Reynolds, 2 Adolph. & Ell. 
N. 8. 196, 211 ; Boyd v. McCann, 10 Md. 118. 

3 Howell V. Crane, 12 Louis. Ann. R. 126. 

* 8 Kent, Comm. Lect. 44, p. 79, 80 (4th edit) ; Bayley on Bills, ch. 12, p. 
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even such lond fide Holder can recover only the amount he 
has actually advanced,^ although the Holder of a Bill, to 
which the only defence by the Acceptor is a want of consid- 
eration between the original parties, may recover the whole 
amount of the Acceptor, althougli^he purchased the Bill of the 
Payee at a greater discount than the lawful rate of interest.*^ 
So the Holder of a Bill, indorsed to him as collateral secu- 
rity for a debt due from the Indorser, ma]^ recover the whole 
amount of the Acceptor, if the only defence is want of consider- 
ation, even though the* debt secured is 12ss than the amount of 
the Bill.^ But if the Bill was obtained by fraud from the 
Acceptor, such collateral Holder could recover only the amount 
of his debt.^] * 

§ 189. The same doctrine will generally apply to all cases 
of a hona fide Holder for value, without notice before it be- 
comes due, where the Bill, or the indorsement or acceptance 
thereof, is founded on an illegal consideration ; and this, upon 
the same general ground of public policy, without any distinc- 
tion between cases of illegality, founded in moral crime or 
turpitude, which is malum in and those founded in the pos- 
itive prohibition of a statute, which is malum prohibitum ; for, 
in each case the innocent Holder is, or may be, otherwise ex- 


524 to 528 (5th edit, 1830) ; Miller ^.RacCf 1 Burr. R. 452; Grant v» Vaughan, 
3 Burr. R. 1516; Pcacocjc v. Rhodes, 2 Doug. R. 633; Lowndes v. Anderson, 
13 East, R. 130; Solomons v. Bank of England, 13 East, R. 135, note (a) ; 
Thurston r. McKown, 6 Mass. R. 428 ; Wheeler v. Guild, 20 Pick. R. 545. 

1 Alhiire v. Harlshorne, 1 Zabriskic, (N. J.) R. 665; Holeman v. Hobson, 8 
Humph. (Tenn.) R. 127; WifFen v. Roberts, 1 Esp. R. 261 : Jones v. Ilibbcrt, 
2 Stark. R. 304 ; Edwards u. Jones, 7 Carr. & Payne, R. 633 ; S. C. 2 Mecs. & 
Welsh. 414 ; Robins v. Maidstone, 4 Adolph. & Ellis, N. 8. 811 ; Williams v. 
Smith, 2 Hill, (N. Y.) R. 301 ; Valette v. Mason, 1 Smith, (Ind.) R. 89. And 
see Stoddard v. Kimball, 6 Cush. 469 ; Chicopee Bank v, Chapin, 8 Met. 40 ; 
Bond V. Fitzpatrick, 4 Gray, 89. ^ 

2 Moore u. Baird, 30 Penn. St R 138 ; Gaul v. Willis, 26 Id. 259. 

3 Lord V, Ocean Bank, 20 Penn. St R. 384 ; Appleton i;. Donaldson, 3 Barr, 
381. But see Allaire v, Hartshorne, supra. 

* Williams v. Smith, 2 Hill, (N. Y.) R. SOI ; Valette t . Mason, 1 Smith, (Ind.) 
89. And see Stoddard v. Kimball, 6 Cush. 469. 
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posed to the most ruinous consequences, and the circulation of 
negotiable instruments would be materiaHy obstructed, if not 
totally stopped.^ The only exception is, where the statute, cre- 
ating the prohibition, has at the same time either expressly, or 
by necessary implication, made the instrument absolutely void 
in the hands of every Holder, whether he has such notice or not^ 
There are few cases in which any statute has created a positive 
nullity of such instruments, either in England or America. 
The most important seem to the statutes against gaming, 
and the statutes agaidst usury [In Massachusetts, the stat- 
ute provides that, whenever, in any action brought on a con- 
tract for the payment of money, it shcdl appear that unlawful 
interest has been taken, the plaintiff shall forfeit threefold the 


1 Cazct V. Field, 9 Gray; Doe v. Burnham, 11 Foster, 426 ; Johnson v. 
Meeker, 1 Wise. 486 ; Chitty on Bills, ch. 3, p. 92, 93 (8th edit. 1823) ; Id. p. 
115, 116; Lowes v, Mazzaredo, 1 Stark. R. 385 ; Wyatt v. Bulmcr, 2 Fsp. R. 
538 ; *3 Kent, Comm. Lect. 44, p. 79, 80, and note (4th edit.) ; Baylcy on Bills, 
ch. 12, p. 512to516; Gould v, Armstrong, 2 Hall, R. 266 ; Smedbery v. Simp- 
son, 2 Sandford, Superior Ct. (N. Y.) R. 85. 

2 Bower v, Bampton, 2 Str. R. 1155 ; Peacock v. Rhodes, 2 Doug. R. 633; 
Lowe u. Waller, 2 Doug. R, 736 ; Ackland v. Pearce, 2 Camp. R. 699 ; 3 Kent, 
Comm. Lect. 44, p. 79, 80 (4th edit.) ; Baylcy on Bills, ch. 12, p. 512 to 619 
(5th edit. 1830); Preston v. Jackson, 2 Stark. R. 237; Shillito u. Theed, 7 
Bing. R. 406 ; Henderson v. Benson, 8 Price, R. 281 ; Chitty on Bills, ch. 3, p. 
115, 116 (8th edit 1883.) In Bayley on Bills, ch. 12, p. 517 (5th edit 1830,) 
it is said : “ The objection of illegality of consideration is, in some cases con- 
fined to those persons who we^e parties <5r privy to such illegality, and those 
to whom they have passed the Bill or Note without value ; in other cases it 
is extended even to Holders bond Jide^ and for value. The latter cases are, 
where the consideration is either wholly or in part signing a bankrupt's cer- 
tificate ; money lost by gaming as aforesaid, or by betting on 'Ihe sides of per- 
sons so gaming; money knowingly lent for such gaming or betting; money lent, 
at the time and place of such play, to any person either then gaming or bet- 
ting; or who shaJl, during the play, play or bet ; money lent on an usurious 
coutract; tlie ransom, or money knowingly lent to enable the owner to obtain 
tbe ransom of the ship or vessel of any Bridsh subject, or any merchandise 
or goods on board the same.” On the othe^ hand, Mr. Chancellor Kent, in his 
learned Cottunentaries, restricts the cases to those under the statutes against 
gaming and usury, and says, that there are no others in which the instrument 
is void in the hands of an innocent Indorsee for value. 3 Kent, Comm. Lect. 
44, p. 79, 80 (4th edit) The former probably exhibits the present state of 
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amount. of the unliawful interest so taken, &c.^ This statute 
has been held to apply to a Bill or Note, when sued by 
an innocent Indorsee, to whom it was passed in due course 
of business, for full consideration, before maturity, and without 
knowledge of the original infirmity.^] And the policy of these 
enactments has been brought so much into doubt in our 4ay, 
that in England, the rule as to usury, and gaming, and some 
other cases, has beea changed by recent statutes and a total 
repeal, or partial relaxation of k^has found* its way into the 


the English law most accurately. See Chitty on Bills, ch. 8, p. 115, 116 (8th 
edit. 1833.) And it seems, tli|||^ wherever the defence of usury is set up, since 
the Statute of 58 Geo. 8, ch. 93, the plaintiff is compelled to prove, that he 
gave value for the Bill, otherwise he is not deemed to be within the protection 
of the statute. Wyatt v. Campbell, 1 Mood. & Malk. 80 ; Bayloy on Bills, ch. 
12, p. 521 (5th edit. 1830.) 

I Rev. Stats, of 1835, ch. 35, § 2; Stats. 1846, ch. 199. 

P Kendall v. Robertson, 12 Cush. R. 156, Slmw, C. J., said : “ The fn*8t ques- 
tion is, whctlicr this forfeiture and deduction arc intended to apply, when the 
suit is brought by an innocent Indorsee, without notice of the usury. Were 
this a new provision, there might be a doubt, whether it was not the intention of 
the legislature to impose the forfeiture on the offending party, the original party 
to the prohibited contract, and not upon an innocent Indorsee. But the lan- 
guage of the statute is very explicit, and applies to the contract, whenever an 
action is brouglit on it, and extends the forfeiture, not to the usurious lender, not 
to the promisee in the original contract only, but to the plaintiff, in any action 
brought on any such contract. And this construction is strictly analogous to 
that applied to the former law ; but is. less penal. The former law made the 
contract void ; in other words, declai^ the whole money so lent upon usury 
forfeited ; the present law declares it forfeited only in part. Tlie former law 
extended the entire forfeiture to any Holder of the Note, though an innocent 
Indorsee ; the natural conclusion is, in the absence of express words, changing 
the operation of the law, that it was the ^tendon of the legislature to extend 
such partial forfeiture in like manner, and attach it, as before, to the Note, 
although held by an innocent Indorsee without notice. In both cases the inten- 
tion of the legislature appears to have been the same ; to discourage aud sup- 
press a mode of lending, regarded as dangerous and injurious to society, by at- 
tainting the contract, and attaching the penal consequences to the contract itself, 
whenever set up as proof of a debt’ll ^ , 

3 See Stats. 8 and 9 Viet. ch. 109 ; Hay v, Ayling, 3 Eng. Law & Eq. R. 416, 
and Bennett’s note ; S. C. 16 Q. B. 423 ; Johnson v. Lansley, 22 Eng. Law & 
Eq. R. 468 ; S C. 12 C. B. 46^8 ; Parsons ». Alexander, 80 Eng. Law & Eq. 
R. 299 ; S. C 5 El. & Bl. 263. 
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legislation of America.^ [Where a statute declared that all pay- 
ments made for spirituous liquors sold contrary to law, should 
be held and considered to have been received in violation of 
law, without consideration, and against law, equity, and good 
conscience,” it was held by the Supreme Court of Massachu- 
settfi, that a Bill given in payment for liquors so sold, was not 
void in the hands of a 6 ond fdB Holder for value, before ma* 
turity and without notice of the consideration But it was also 
held that proof of such illegj® consideration, by the Acceptor 
of a Bill, cast the burden upon the Holder of proving that he 
gave value for the Bill.®] 

§ 190. In respect to cases of illegality, also, this farther 
distinction may become important. The illegality may not 
only occur between the original parties to the Bill ; but, where 
the Bill was originally given for a legal and valid considera- 
tion, there may be illegality in ^e subsequent indorsement, or 
other transfer of it. In such a case the illegality will displace 
the title of the parties thereto, but not the title of any hond fide 
Holder for value under them, w'ho has no notice of the illegal- 
ity, and is not bound to deduce his title to the Bill through 
such parties, or to state or prove their signatures,^ As, for 
example, if the first indorsement be in blank, and the second 
indorsement for an illegal consideration, a, subsequent hond fide 
Holder may claim title as Indorsee of the first Indorser, and 
thereby escape from the necessity of establishing# his title by 
devolution through the second indorsement. In such a case 


t 3 Kent, Comm, Lent. 44, p. 79, 80 (4th.edit.) ; Stat. 58 Geo. 8, ch. 98 ; Stat. 
5 and 6 Will. 4, cb. 41 ; Bayley on Bills, ch. 12, p. 517, 521 (5th etlit. 1830) ; 
Smedbery v. Simpson, 2 Sandibrd, Superior Ct (N. Y.) B. 85. See also, Bay- 
ley on Bills, ch. 12, p. 557 to 580 (Amer. edit. 1880, by Sewall & Phillips,) 
where the principal American cases are collected in the notes. 

® Cazet w. Field, 9 Gray, not yet reported. 

5 Sistemians 0 . Field, 10 or 11 Gray, not yet Teported. See also, Paton v. 
Coit, 5 Mich. R. 505. 

4 Bayley on Bilhtch. It, p. 022, 528 (5th 6^1880) ; Chitty on Bills, ch. 3, 
p. 93, 109, 116 (8th edit. 1888.) ’ 
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he. will be completely protected.* But, if the Holder is com- 
pellable to make title through the parties to the illegal consid- 
eration, and the .transfer is thereby declared absolutely void by 
statute, it seems, that the Holder is not entitled to recover upon 
the Bill against any of the antecedent parties.’ But, as be- 
tween the Holder and any subsequent parties, his title will be 
good, if it is itself free from any illegality.* 

§ 191. Neither is it any defence or bar, that the Bill was 
known to the Holder to be arl^commodation Bill between 
the other parties, if he takes it* for valu^, bond fide, before it 
has become due.* The reason is, that the very object of every 
accommodation Bill is, to enable the parties thereto, by a sale 
or other negotiation thereof, to obtain a free credit and circu- 
lation thereof; and this object would be wholly frustrated, un- 


1 Ibid. ; Parr v. Eliason, 1 East, 11. 02; Daniel v. Cartony, 1 Esp. R. 274 ; 
Munn V. Commission Company, 15 Johns. R. 44. 

2 Bayley on Bills, ch. 12, p. 522, 52S (5tli edit 1830) ; Chitty on Bills, ch. 8, 

p. 93, 109, 110 (8th edit. 1833) ; Lowes v.Mazzaredo, 1 Stiirk. R. 385 ; Ackland 
V. Pearce, 2 Camp. R. 599 ; Chapman v. Black, 2 BaVn. & Aid. 590 ; liendcrson 
V, Benson, 8 Price, R. 288; Gaither v. Farmers' & Mechanics’ Bank of George- 
town, 1 Peters, R. 43 ; Lloyd v. Scott, 4 Peters, R. 205, 228. — The authorities 
on this point are in conflict with each other. Parr v. Eliason, 1 East, R. 92, and 
Daniel v. Cartony, 1 Esp. R.1!74, affirm the right. But the text is sujiposed to 
contain the better established doctrine. The true distinction seems to be, between, 
cases, where the indorsement is merely void, and cases, where it is voidable. In 
the former case, it is obyio^8, that no title can be deduced through a void title ; 
in the latter, a ntlc may be, at least against all parties except the person, who is 
entitled to avoid it. See Knights t;. Putnam, 8 Pick. R. 184 (2d edit.), where 
many of the authorities are collected. See, also, Nichols v, Fearson, 7 Peters, 
R. 103 ; Reading v. Weston, 7 Conn. R. 409 ; Bush v. Livingston, 2 Cain. Cas. 
in Err. 66 ; Braman v, Hess, 18 Johns. R. 52 ; Munn v. Commission Company, 
15 Johns. R. 44. » 

3 Chitty on Bills, ch. 3, p. 100, 110 (8th edit. 1838) ; Bayley on Bills, ch. 12, p. 
523,524 (5th edit. 1830); Edwards o. Dick, 4 Bam. 8c Aid. 212; Bowyerv. 
Bampton, 2 Str. R. 1155 ; O’KeefTe v. Dnnn, 6 Taunt. R. 815; 8. C. 5 Maul. & 
Selw. 282. 

4 Ibid. ; Charles v. Marsden,^! Taunt R. 224 ; Smith 0 . Knox, 8 Esp. R. 46 ; 

Scott V. Lifford, 1 Camp. R. 246 ; Bank of Ireland 0 . Bereffi>Fd, 6 Dow, R. 
237; Graadin v* Le Roy, 2 B. 500; FoweM a. Wapm, 17 Johns. R. 

176; Montross v, Clark, 2 SaiM^m, Superior Ct (N. Y.) R. 115. 
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l$ss the purchaser, or other Holder for value, could hqld fuch 
ft. Bill by as firm and valid a tide, as if it were founded in. a 
real business transaction. The mere fact, that an accommoda- 
tion acceptance has been indorsed, even after the Bill became 
due, does not of ‘ itself, without some other equity in the 
Acceptor, defeat the rights of the Holder.’ In short, the 
parties to every accommodation Bill hold themselves out to 
^he public, by their 'sig^aturgg, to be absolutely bound to every 
person, who shaft take thefnme for value, to the same ex- 
tent, as if that valu^ were petsonally advanced to them, or on 
their account, and at their request. The French law seems to 
inculcate an equally broad and comprehensive doctrine.^ 

§ 199. Every pet^n, in the sense of the rule, is treated as 
a land fide Holder for value, not only who has advmiced 
money or other value for it ; but who has received it in pay- 
ment of a precedent debt, or j^s a lien on it, or has taken it 
as collateral security® for a precedent debt, or for future as well 
as for past advances.* Thus, a banker, who is accustomed to 


1 Sturtovant v. Forde, 4 Scott, N. R. 668 ; Carrtithers v. West, U Adolph. & 
Ellis, N. S. 144. 

8 Pothier, dc Change, n. 118 to 121 ; Code de Comm. art. 117 Pardessus, 
Proit Comm. Tom. 2, art. 378. ^ ♦ 

^ 8 [But one Tvho receives a Bill merely as collateral seqiirity fo 4 ||.diQbt due him 

from the Indorser, without incurring any liability, or relinquishing any benefit or 
claim, and without in any way impairing or delaying original claim against the 

"Indorser, may not bo a bond fide Holder within i|ike meaning ^ the text. See 
Scott V. Betts, Hill & Denio, (N. Y.) R. 963 ; Roxborough v. Messick, 6 Ohio 
St R. 448 ; where the sulyect is very fully examined by Swan, J.] 

4 Chitty on Bills, ch. 3, p. 85 (8th edit 1883)-, Ante, § 183; Hey wood v. 
Watson, 4 Bing. R. 496 ; Bayley on Bills, ch, 12, p. 500, 501 (5th edit 1830) ; 
Bosanquet v. Dudman, 1 S^rk. R. 1 ; Ex parte Rloxham, 6 Yesey, 449 ; 
Homes v* Smyt^i, 16 Maine R. 177 ; Townsley v. Sunirall, 2 Peters, R. 170; 
Bacbellor v. Priest, 12 Pick. R. 39^ ; Norton v. Waite, 20 Maine R* 175; Barnett 
V. Brandao, jB Man* ^ Crr. 68Q, 670 ; Allaire v, Hai’tshorne, 1 Zabriskie, (N. J.) 
R. 665 ; Qoodman v» Simonds, 20 How. U. S. R. 34$ ; Russell v. Hadduck, 8 
Gilman, (Illinois) 1^ 233; City Bank of Colupjbus v. Beach, Blatchford, R. 
488 ; Bank of the^epublic v. Carrington, 5 Rln^ls* R. 515 ; Atkinson r. Brooks, 
26 Verm. 569. earliest cases in the Reports (Warren v. Lynch, 

5 Johns, R. 239 ; Bay v, Coddington, 5 Johnit^* R* 54,) are coincident with 
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make advances or acceptances, from time to time, for his cus- 
tomers, and. has in his possession negotiable securities, helong- 


the doctrine stated in the text. Some cases afterwards brought the doctrine 
into doubt, and in which it was decided that taking a Bill in ])aymcnt of a pre- 
cedent debt did not entitle tlie creditor to be deemed a honti file purchaser 
within the sense of the rule. See Bay v. Coddington, 20 Johns. U. 637; War- 
»lell V, Howell, 9 Wend. II. 179 ; Bristol v. Sprague, 8 Wend. K. 423; liosa v. 
Brotherson, 10 Wend. R. 85; Ontario ,B^nk u. Wortlyngton, 12 Wend. R. 
593 ; Payne v. Cutler, 13 Wend. R. 6(Mi» The latter eases, however, seem 
gradually receding from these decisions and inelinir^ to uphold the old rule. 
See Bank of Salina t*. Babcock, 21 Wend. R. 499; Bank of Sandusky y. Sco- 
ville, 24 Wend. R. 115 ; Williams u. Smith, 2 Hill, (N. Y.) R. 301 ; Seneca 
Co. Bank v. Neass, 5 Denio, R. 330 ; Hunt r. Fish, 4 Barbour, Sup. Ct. H. 
324; Montress ?;. Clark, 2 Sandford, Sup. Ct. (N. Y.) R. 11.5;- New York 
Marbled Iron Works v. Smith, 4 Duer, 362 ; Gould v. Segee, 5 Duer, 260 ; Mc- 
Casky V. Sherman, 24 Conn. 605. The leading authorities were cited and com- 
mented on in Swift v. Tyson, 16 Peters, R. 15 to 22. On that oeca.siou the 
Court said : “ There is no doubt, that a bond fide Holder of a negotiable instru- 
ment for a valuable cousi<leration, without any notice of facts which impeach its 
validity as between the antecedent parties, if he. takes it undm* an indorsement 
made luilbro the same boeomes due, bolds the title unalVected by these fa(*tM, 
and may recover thereon, although as between the antece<lent parties the trans- 
a<;tion may be without any legal validity. This is a doctrine so long and so 
well established, and so essential to the security of negotiable paper, that it is 
laid up among the fuiulamentals of the law, and re(]uires no atithority or rea- 
soning to be now brought in its support. As little doubt is there, that the 
Holder of any negotiable paper, before it is clue, is not bound to prove that he 
is a hond fide Holder for a valuable consideration, without notice ; for the law 
will presume that, in the absence of all rebutting proofs, and therefore it is in- 
(‘umbent upon the defeiidaqt to cstablLsh by way of defence satisfactory proofs 
of the contrary, and thus to overcome the primd facie title of' the plaintiff. In 
the present, case, the plaintiff is a bond fide Holder without notice of what the 
law deems a gcxxl and valid consideration, that is, for a preexisting debt; and 
the only real ciuostion in the cause is, whether, under the circumstances of the 
present case, such a prcexi.sting debt constitutes a valuable consideration in the 
sense of the general rule applicable to negotiable instruments. We say, under 
the circumstances of the present case, for the acceptance having been made in 
New York, the argument on behalf of the defendant is, that the contract is to 
be treated as a New York contract, and therefore to be governed by the laws 
of New York, as expounded by its Courts, as well upon general principles, a.s 
by the express provisions of the thirty-fourth section of the Judiciary Act of 
1789, ch. 20. And then it is further contended, that by the law of New York, 
as thus expounded by its CourtB,^H preexisting debt does not cijfitistituto, in the 
sense of the general rule, a valuable consideration applicable to negotiable in- 

18 


B. OF EX. 



206 HILLS OF EXCHANGE. [CH. VI. 

ing to them for collection, is deemed to be a Holder for value, 
to the extent of such advances and acceptances.^ In every such 


struments. In the first .place, then, let us examine into the decisions of the 
Courts of New York upon this subject. In the earliest case, Warren v. Lynch, 
5 Johns. R. 239, the Supreme Court of New York appear to have held, that a 
prel^xisting debt was a suificient consideration to entitle a bond file Holder 
without notice to recover the amount of a Note indorsed to him, which might 
not, as between the original parties, be valid. The same doctrine was affirmed 
by Mr. Chancellor Kent in Bay v, Codington, 5 Johns. Ch. R. 54. Upon that 
occasion he said, that ne^tiable paper can be assigned or transferred by an 
agent or factor or by any other person, fraudulently, so as to bind the true 
owner as against the Holder, provided it be taken in the usual course of trade, 
and for a fair and valuable consideration without notice of the fraud. But 
he added, that the Holders, in that case, were not entitled to the liencfit of the 
rule because it was not negotiated to them in the usual course of business, or 
trade, nor in payment of any antecedent and existing debt, nor for cash, or 
property advanced, debt created, or responsibility incurred, on the strength 
and credit of the Notes ; thus directly affirming, that a preexisting debt was 
a fair and valuable consideration within the protection of the general rule. 
And he has since affirmed the same doctrine, upon a full review of it, in his 
Commentaries, 3 Kent, Comm. Lect. 44, p, 81. The decision in the case of 
Bay r. Coddington was afterwartls affirmed in the Court of Errors, 20 Johns. 
R. 637, and the general reasoning of the Chancellor was fully sustained. 
There were indeed peculiar circumstances in tliat case, which the Court 
seem to have considered as entitling it to bo treated as an exception to the 
general rule, upon the ground either because the receipt of the Notes was 
under suspicious circumstances, the transfer having been made after the known 
insolvency of the Indorser, or because the Holder had received it as a mere secu- 
rity for contingent responsibilities, with which the Holders hatl not then become 
charged. There was, however, a considerable diversity of opinion among the 
members of the Court upon that occasion, several of them holding that the 
decree ought to be reversed, others affirming Uiat a preexisting debt was a 
valuable consideration, sufiicient to protect the Holders, and others again in- 
sisting that a preexisting debt was not sufficient. From that period, however, 
for a series of years, it seems to have been held by the Supreme Court of the 
State, that a preexisting debt was not a sufficient conskleration to shut out the 
e<|uities of the original parties in favor of the Holders. But no case to that effect 
has ever been decided in the Court of Errors. The cases cited at the bar, and 
especially Rosa w. Brotherson, 10 Wend. R. 85; The Ontario Bank u. Worth- 
ington, 12 Wend. R. 593 ; and* Payne v. Cutler, 13 Wend. R. 605, are directly 
In point. But the more recent cases^ The Bank of Salina v. Babcock, 21 WeiuL 

1 Bosanquet^'b. Dudman, 1 Stark. B. 1; parte Bloxham, 8 Yes. 531; 
Spering’s Appeal, 10 Barr, R. 235. 
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case he is deemed to have a lien on such securities for the 
balances from time to time, as well as for such acceptances, by 


R. 490, and The Bank of Sandusky v. Scoville, 24 Wend. R. 115, have !j(ri*ally 
shaken, if they have not entirely overthrow* those decisions, and seem to liavo 
brought back the doctrine to that promulgated in the earliest cases. »So that, 
to say the least of it, it admits of serious doubt, whether any doctrine upon this 
question can at the present time be treated as finally established ; and it is cer- 
tain, that the Court of Errors have not pronounced any^ positive opinion iqion 
it.” And again : “ It becomes necessary ft)*us, therefore, upon the present occa- 
sion to express our own opinion of the true result 0 / the (loinmercial law upon 
the question now before us. And we have no hesitation in saying, that a pre- 
existing debt does constitute a valuable consideration in the sense of the giuieral 
rule already stated, as applicable to negotiable instrunients. Assuming it to be 
true, (whitfli however, may well admit of some doubt from the gent‘rality of the 
language,) that the Holder of a negotiable instrument is miaHecte.d with the 
e(juities between the antecedent parties, of which he has no n()tit^‘, only where 
he receives it in the usual course of trade and business for a valuable consid- 
eration, before it becomes due ; we arc prepared to say, that i*eceiving it in 
payment of, tir as security for a preexisting debt, is according to the known 
usual course of trade and business. And why upon jirinciph^ should not a pre- 
existing debt be deemed such a valuable consideration V It is for the benefit 
and convenience of the commercial world to give as wide an extent as jiracti- 
cable to the credit and circulation of negotiable jiaper, that it may pass not only 
as security for new purchases and advances, made upon the iransler thereof, 
bnt also in payment of, and as security for preexisting debts. 'I’lie creditor is 
thereby enabled to realize or to secure his debt, and thus may safely give a 
prolonged credit, or forbear from taking any legal steps to enfoi’ire, his rights. 
The debtor also has the advantage of making his negotiable se(,*uritics of equiv- 
alent value to cash. But establish the opposite conclusion, that negotiabh*. 
I>aper cannot be applied jn payment of, or as security for preexisting debts, 
without letting in all the equities between the original and antecedimt parties, 
and the value and circulation of such securities must be essentially diminished, 
and the debtor driven to the embarrassment of making a sale thereof, often at a 
ruinous discount, to some third person, and' then, by circuity, to apply the pro- 
ceeds to the payment of his debts. What, indeed, upon such a doctrine, would 
become of that large class of ca.se8, where new Notes are given by the same or 
by other parties, by way of renewal or security to banks, in lieu of old securi- 
ties discounted by them, which have arrived at maturity ? Probably more than 
one half of all bank transactions in our country, as well as those of other coun- 
tries, are of this nature. The doctrine would strike a fatal blow at all discounts 
of negotiable securities for preexisting debts. This (question has been several 
times before this Court, and it has been itiiiformly held, that it makes no differ- 
ence whatsoever as to the rigji^ of the Holder, whether the d^t for which the 
negotiable instrument is transferred to him is a preexisting debt, or is con- 
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the implied consent or agreement of his customers, resulting 
from the usage or course of business.^ 


tracted at the time of the transfer. In each case he equally gives credit to the 
instrument. The cases ‘of Coolidge v. Payson, 2 Wheaton, II. 6C, 70, 7.3, and 
Townsley v. Sumrall, 2 Peters, R. i‘70, 182, are directly in point. In England 
the same doctrine has been uniformly acted upon. As long ago as the case of 
Pillans and Rose v. V^an Mierop and Hopkins, 3 Burr. 1664, the very point was 
made, and the objection W 2 is overruled. That, indeed, was a case of far more 
stringency than the one now before us ; for the Bill of Exchange, there drawn 
in discharge of a preexist^ig debt, held to bind the party as Acceptor, upon 
a mere promise made by him to accept before the Bill was actually drawn. 
Upon that occasion Lord Mansfield, likening the case to that of a letter of credit, 
said, that a letter of <Tcdit may be given for money already advanced, as well 
as for money to be advanced in future ; and the whole Court held^ie plaintiff 
entitled to recover. From that period downward there is not a s*le case to 
be found in England in which it has ever been held by the Court, that a pre- 
existing debt Vas not a valuable consideration, sufficient to protect the Holder, 
within the meaning of the general rule, although incidental dicta have been 
sometimes relied on to establish the contrary, such as the dictum of Lord Chief 
Justice Abbott in Smith v. l)c Witts, 6 Dowl. & Ryland, 120, and Ue la Chau- 
mette r. The Bank of England, 9 Barn. & Cressw. 209, where, however, the de- 
cision turned upon very different considerations. Mr. Justice Bayl(‘y, in his 
valuable work on Bills of Exchange and Promissory Notes, lays down the rule in 
the most general terms. ‘ The want of consideration,* says he, ‘ in toto or in part, 
cannot be insisted on, if the plaintiff or .any intermediate party betwcim him 
and the defendant took the Bill or Note hona jitlc and upon a valid con.sidera- 
tion.’ Baylcy on Bills, p. 499, 500, 5th London edition, 1S30. It is observable, 
that he here uses the words ‘ valid consideration,* obviously intending to make 
the distinction, that it is not intended to apply soltdy to cases where a present 
consideration for advances of money on goods, or otherwise, takes place at the 
time of the transfer and upon the credit thereof. And in this he is fully borne 
out by the authorities. They go farther, and establish, that a transfer as seeu- 
rity for pzist, and even for future responsibilities, will, for this purpose, be a suffi- 
cient, valid, and valuable consideration. Thus, in the case of Bosanquet v. 
Dudman, 1 Starkie, R. 1, it was held by Lord Ellcnborough, that if a banker be 
under acceptances to an amount beyond the cash balance in his hands, every 
Bdl he holds of that customer’s, hona Jide^ he is to be considered as holding for 
value ; and it makes no ditferenee though he hold other collateral securities, 
more than siiflicient to cover the excess of his acceptances. The same doctrine 
was affirmed by Lord Eldon in Ex parte Bloxham, 8 Ves. 531, as equally appli- 
cable to past and to future acceptances. The subsequent cases of lleywooil v, 
Watson, 4 Bing. 11. 406, and Bramah v. Roberts, 1 Bing. N. Cas. 469, and Perci- 
val V. Frampton, 2 Cromp. Mees. & Rose. 180, are to the same eifect. They 


1 Ibid. 
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§ 193. In tlie ordinary course of things, the Holder is pre- 
sumed to be, primd facie, a Holder for value ; ^ ainl he is not 


directly establish that a hand Jide Holder, taking a negotiable Note in payment 
of, or as security for a preexisting debt, Uikes it for a valuable consid(*ration, and 
is entitled to protection against all the equities between the antecedent parties. 
And these are the latest decisions, which our researches have enabled us to ascer- 
tain to have been made in the Knglish courts upon this subject. In the American 
courts, so far as we have been able to tt^ce the decisiSns, the. same d(K*trlue 
seems generally but not univei'sally to prevail. In Elfish v. Scribner, 11 Conn. 
R. .388. the Supreme Court of Connecticut, after an elaborate review of the 
English and New York adjudications, held, upon general principles of commer- 
cial law, tliat a ]jreexi.sting debt was a valuable consideration, suflicient to con- 
vey a valicl^tlc to a hand fide Holder against all the antec‘edent parties to a 
negotiable Note. There is no ’reason to doubt, that the same rule, has been 
adopted and constantly adhered to in Mmsachusetts ; an<l certainly there is no 
trace to be found to the contrary. In truth, in the silence of any adjinlications 
upon the subject, in a case of such frequent jind almost daily o(‘currencc^ in the 
commercial States, it may fairly be prc*.suined, that whatever constitutes a valid 
and valuable consi<Ieration in other cases of contract to support titles of the most 
sohnnn nature, is held, a fortiori^ to be suflicient in cases of negotiable instru- 
ments, as imlis])en8ablc to the security of Holders, and the facility ami safety of 
their circulation. Be this as it may, we ciitertain no doubt, that a bond Jide 
Hohler, lor a preexisting debt, of a negotiable instrument, is not aft’ect(‘cl by any 
eepdties bi'tweeii the antecedent parties, where he has received the same before 
it became due, without notice of any such equities. We are all, therefore, of 
ojunion that the question on this point, propounded by the Circuit Court for our 
consideration, ought to be answered in tlie negative ; and wo shall accordingly 
direct it so to be certified to the Circuit Court.” The NiiW York cases are re- 
viewed at large in the case of Swift t\ Tyson, 16 Posters, R. 1. [And the 
latter case is reviewed in Stalker v. MTIonald, 6 Hill, (N. Y.) R. 93, when? the 
Court of Errors of New York seem to have aftirmcd that the receiving a Note 
as collateral security was not a valuable con.dderation, entitling the party to the 
prohiction of the rule above stated. See Mickles v. Colbin, 4 Barbour, Sup. 
Ct. R. 301 ; Furniss v. Gilchrist, 1 Sandford, Sup. Ct. (N. Y.) R. 53 ; Fenby v. 

[1 Hutchinson v. Bogg, 28 Penn. St. R. 294. In this case it was held, that if 
a Note is obtained from the Maker by false pretences, and fraudulently put in 
circulation by the Payee, proof of that fact compels the Holder to prove he 
paid a consideration for it, and without notice of the fraud. But if it appear 
that a Bill was accepted for the accommodation of the Drawer, and that the pro- 
ceeds were to be applied to taking up prior acceptances, which the Drawer 
failed to do, such misapplication, although a fraud, is not such a fraud as calls 
upon the Holder to jirove what consideration he gave for the Bill. Gray v. 
Bank of Kentucky, 29 PeAn. St. R. 365.] 

18 * 



210 


BILLS OF EXCHANGE. 


[CH. VI. 

bound to establish, that he has given any value for it, until the 
other party has established the want, or failure, or illegality of 
the consideration, or that the Bill had been lost or stolen, be- 
fore it came to the. possession of the Holder.^ It may then 
be incumbent upon him to ehow, that he has given value, for, 
under such circumstances, he ought not to be placed in a bet- 
ter situation than the antecedent parties, through whom he 
obtained the Bill. , [Thus, where the Drawer of a Bill proved 
that he indorsed the^Bill in ''blank, and delivered it to W. to 
get it discounted for him, which W. promised to do, and bring 
him the money on the following morning, but never returned 
with the Bill or the money, and the Drawer heardyio more 
from it until called upon by H. to piiy it, it was held that H. 
must prove that he gave consideration for the Bill.'^ And it 
may now be considered as the settled doctrine, that where a 
Bill or Note is proved to have originated in fraud or illegality, 
the presumption is that a subsequent Holder gave no value for 
it ; and such presumption will su|)port a plea that the plaintiff’ 
is a Holder without a consideration, unless he provcB that he 


Pritchard, 2 Sandford, Sup. Ct. (N. Y.) R. 151.] Sec, also, 3 Kent. Comm. 
Lc(*t. 44, p. 80 to 82 (4th edit.) ; and Evans v. Smith, 4 Binn. R. 307 ; Bosan- 
quct r. Diidman, 1 StArk. R. 1; Pillans r. Van Mierop, 3 Burr. 16G4; Ex 
parte Bloxhaiu, 8 Vcs. 631 ; Hey wood r. Watson, 4 Bing. R. 496 ; Bramah v. 
lloborts, 1 Bing. N. Cas. 469 ; Percival r. Frampton, 2 Cromp. Mccs. & Rose. 
180; Brush t’. Scribner, 11 Conn. R. 388. 

1 See Gray v Bank of Kentucky, 29 Penn. St. R. 3G5 ; Hutchinson e. Boggs, 
28 Penn. St. R. 294 ; Snyder v. Riley, 6 Barr, 164 ; Goodman v, Simonds, 20 
How. U. S. R. 343 ; Berry v. Alderman, 24 Eng. Law & Eq. R. 318; S. C. 14 
Com. B. R. 95 ; Bayley on Bills, ch. 12, p. 529 to 531 (5th edit. 1830) ; Chitty 
on Bills, ch. 6, § 3, p. 277 to 284 (8th edit. 1833) ; Goodman v, Harvey, 4 
Adolph. & Ellis, 870; Arbouin r. Anderson, 1 Adolph. & Ell. N. S. 498, 
504. In this case Lord Denman said: “The owner of a Bill is entitled to re- 
cover upon it if became to it honestly; that fact is implied, primd facie^ by 
possession ; and to meet the inference so raised, fraud, felony, or some such 
matter must be proved.” Post, § 415, 416; Knight v. Pugh, 4 Watts & Serg. 
R. 445 ; Story on Prom. Notes, § 381. 

^ Hall V. Featherstonc, 3 Hurl. & Norm. 284. 
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gave value for the It is clearly otherwise where tlie de- 

fence is a want or failure of the original consideration merely.*^] 
§ 19‘t. What circumstances will amount to actual or con- 
structive notice of any defect or infirmity in the title to the 
Bill, so as to let it in as a bar or defence against a Holder for 
value, has been a matter of much discussion, and of no small 
diversity of judicial opinion. It is agreed on all sides, that 
express notice is not indispensable ; but it v\ill be suilicient, if 
the circumstances are of such a Strong a^d pointed character, 
as necessarily to cast a shade upon the transaction, and to put 
the Holder upon inquiry.® For a considerable length of time 
the doctrine prevailed, that, if the Holder took the Bill under 
suspicious circumstances, or without due caution and inquiry, 
although lie gave value for it, yet he was not to be deemed a 
Holder hond fide without notice.^ But this doctrine has been 
since overruled and abandoned, upon the ground of its incon- 
venience and obstruction to the free circulation and n(‘gotiation 
of Exchange, and other transferable paper [^i*d it is now 
held that a party taking a hank Note, hond fidc^ and for full 


1 Filoli V. Jones, 32 Kng. Law & Kcj. R. 134 ; S. C. .'> Kl. & 151. 238 ; Hailey 
r. Hid well, 13 ]\I. & W. 73 ; Smith r. Hraiiie, 3 Eii". Law & E([. R. 380; S. C. 
16 Q. H. R. 244 ; Wliite i\ Sprinj^field Bank, 1 Barbour, 22r) ; Boyd v. Mt lvor, 
11 Ala. 822; Sistermans v. Field, 9 or 10 (iray, R. ; Ross o. Be<lell, 5 Duer, 
462; M< Kesson v. Stanberry, 3 Ohio St. R. 156. 

‘-2 Ross V. Bedell, 5 Duer, 462. 

3 Cone V. Baldwin, 12 Piek. R. 545 ; Hall v. Hale, 8 Conn. R. 336. 

4 Gill r. Cubit, 3 Barn. & Crc.s.sw. 466 ; Snow v. Pcaeock, 3 Bin". R. 406 ; 
Strange v. Wigney, 6 Bing. R. 677 ; Slatc;r v. West, 1 Dans. & IJoyd, R, 15 ; 
Kasley r. Croekford, 10 Bing. R. 243; Nhdiolson v. Patton, 13 Louis. R. 213, 
216 ; 3 Kent, Comm. Lect. 44, p. 81, 82 (4th edit.) ; Down v. Hailing, 4 Barn. 
& Cressw. 330 ; Beckwith v. Corrall, 3 Bing. R. 444 ; Chitty on Bills, eh. 6, 
§ 3, p. 277 to 284 (8th edit. 1833) ; Bayley on Bills, ch. 12, p. 524, 529 to 531 
(5th edit. 1830.) [See also the late ease in New York, of Pringle v. Phillips, 
5 Sandf. R. 157.] 

5 Goodman r. Harvey, 4 Adolph. & Elli.s, 870; Uther v. Rich, 10 Adolph. & 
Ellis, R 784 ; Stephens v, Foster, 1 Cronip. Mees. & Rose. 849 ; Arbouin v. An- 
derson, 1 Adolph. & Ellis, N. S. 498, 504 ; Post, § 415,416; Bank of Ben- 
gal V. Maclcod, 7 E. F. Moore, P. C. 35 ; Worcester County Bank v. Dorclies- 
ter & Milton Bank, 10 Cush. R. 488. 
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value, is entitled to recover upon it, although it had been 
stolen, and he took it negligently.^ And it has even been 
held in Massachusetts that the Holder of a bank Note, which is 
proved to have been stolen from the bank, is not bound to 
show how he came by it, irk order to recover upon it against 
the bank ; the burden of proof being on the bank to show that 
the Holder took it under such circurnstanqes that he has no 
claim upon it.* The contrary seems to hajyjp been held in Eng- 
land.^] 


1 WoiTester County Bank v. Dorchester & Milton Bank, 10 Cush. 488 ; Ha- 

phacl V. Bank of England, 17 Com. B. K. 161 ; S. C. 33 Eng. Law & Eq. K. 
276, a very strong case on this subject. -p 

2 Wyer v. Dorchester & Milton Bank, 11 Cush. R. 51. 

3 De la Chaumette v. Bank of England, 9 B. & C. 208. 
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OF THE TRANSFER OF BILLS OF EXCHANGE. 

§ 195. Let us proceed, in p^ce, to the considera- 

tion of the Transfer of Bills of Exchange. We have already 
seen what persons, in general, are competent to draw, indorse, 
or accept Bills of Exchange;^ and, therefore, little further 
seems nec(*ssary to he sjfid, in this phure, in respect to tlie per- 
sons by wliom the transfer of Bills may be made. In case of 
the bankruptcy of the Payee, or other Holder of a Bill of Ex- 
change, all his rights of transfer of the same become vested in 
his assignees, who may, by law, transfer the same in their own 
names ; [and the bankrupt cannot.^] In case of the death 
of the Pajee, or other Holder, the like right exists in the ex- 
ecutors or administrators of the deceased ; and tht‘y may, in 
their own names, transfer the Bill in like manner.^ In each 
of these cases, the transfer will be avaihible, as assets, for 
the benefit of the estate of the bankrupt, or of the deceased tes- 
tator or intestate, if tlie Bill was held by him bond fide on his 
own account ; and if held, either positively or constru(;tively, 
in trust for the benefit of third persons, the transfer will be for 
their sole use.® 


1 Ante, § 70 to lOG. 

2 Chitty on Bills, ch. G, p. 227 to 238 (8th edit. 1833) ; Baylcy on Bills, ch. 2, 
§ 4, p. 49, jO (5th edit. 1830) ; Id. ch. 5, § 2, p. 13G to 15G. 

3 Ashurst V. Royal Bank of Australia, 37 Eng. Law & E<j. R. 195. At least 
after the Bill is overdue. Ib. 

4 Chitty on Bills, ch. G, p. 225, 22G (8th edit. 1833) ; Baylcy on Bills, eh. 5, 
§ 2, p. 136 (5th edit. 1830); Id. eh. 5, § 2, p. 136, 137 ; Rawlinson v. Stone, 
3 Wils. 1 ; 2 Str. 1260 ; Watkins i\ Maule, 2 Jac. & Walk. 237. 

5 Ibid. 
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§ 193. In case of the marriage of a female, who is Payee 
or Indorsee of a Bill the property thereof vests in her hus- 
band, and he becomes entitled to negotiate it, as Holder, 
and to indorse it in his. |i name.^ The same rule applies in 
tile case of a Bill iiiade iyable to a married woman after her 
marriage. The husband may transfer it in his own iiame.^ 
[But the wife may also transfer it by an indorsement in her 
own name, with her husband’s consent.^] In case of an 
infant Payee or indorsee of a Bill, the infant may, by his 
indorsement, (which is a voidable act only, and not absolutely 
void,) transfer the interest to any subsequent Holder, against 
all the parties to the Bill except himself ; but the indorsement 
will not bind him personally or bind his interest in the Bill.^ 

§ 197* 1 “ case of a Bill, payable or indorsed to a trustee, 
for the use of a third [lerson, (such as a Bill, payable or in- 
dorsed to A, for the use of B,) the trustee alone is competent 
to convey the legal title to the Bill, by a transfer or indorse- 
ment.® In the case of a partnership, a Bill, payable or indorsed 
to the firm, may be transferred by any one of the partners in 
the name of the firm,® at any time dujpng the continuance of 
the partnership. But, where tlie partnership is dissolveil dur- 
ing the lifetime of the partners, neither partner can afterwards 


1 Ante, § 93 ; Cliitty on Bills, oh. 2, p. 26 (8th edit. 1833) ; Id. cdi. 6, p. 225, 
22G ; Bavley on Bills, eh. 2, § 3, p. 47 to 49 (5th edit. 1830) ; Id. ch. 5, § 2, p. 135, 
136 ; Miles v. Williams, 10 Mod. R. 243, 245 ; MeNeila^e w, Holloway, 1 Barn. 
iSl Aid. 218; Arnold t*. Revoult, 1 Bro<l. & Bing. 445; Philliskirk if. Pluck well, 
2 Maul(‘ & Selw. 393 ; Connor v. Vlartin, 1 Str. R. 516 ; Burrough v. Mo.ss, 
10 Barn. & Cressw. 558 ; Barlow v. Bishop, 1 East, R. 432 ; Miller r. Delaina- 
ter, 1 2 Wend. R. 433. 
a Ibid. 

3 Stevens v. Beals, 10 Cush. R. 29! ; Hancock Bank v. Joy, 41 Maine, 568. 

* Chitty on Bills, ch. 2, § 1, p. 21 to 24 (8th edit. 1833); Id. ch. 6, p. 224; 
Bayloy on Bills, ch. 2, § 12, p. 44 to 46 (5th edit. 1830) ; Id. ch. 5, § 2, p. 136. 

^ Chitty on Bills, ch. 6, p. 226 (8th edit. 1833) ; Bayley on Bills, ch. 6, § 2, 
p. 134 (5th edit. 1830) ; Evans c. Cramlington, Garth. R. 5; S. C. 2 Vent. 307; 
Skinu. R. 264. 

6 Chitty on Bills, ch. 2, p. 67 (8th edit. 1883) ; Id. ch. 6, p. 226 ; Bayley on 
Bill.s, ch. 2, § 6, p. 53, 54 (5th edit. 1830.) 
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indorse a Bill, payable to the firm, in the name of the firm.^ 
But where the dissolution is by the death of one partner, there 
the survivor may indorse a Bill, payable to the firm, in his 
own name.^ The reason of the distinction is, that, in the for- 
mer case, the implied authority for one jiartner to act for all 
is gone ; whereas, in the latter case, the Bill, or chose in action, 
vests (‘xclusively in the partner by survivorship, although he 
must account therefor, as a part of the assets of tlie partner- 
ship.® If a Bill be^ade payabje or indoii^ed to several per- 
sons not partners, (as to A, B, and (/,) there the transfer 
can only be by a joint indorsement of all of thein.^ 

§ 19s. Thus far, in rcwspect to the persons, by whom the 
transfer of Bills of Exchange may be made. Let us, for a 
moment, consider, to whom the transfer may be made. The 
transfer may, of course, be made to any person of full age, 
who is not otherwise incompetent. It may also be transferred 
to an infant, and thereby the interest will vest in him ; or to a 
/e?HC covert^ and then the interest will vest in her husband, 
who thereby beitomes the legal owner thereof, and may tn^at it 
as payable to himself ; or he may, at his election, treat it as 
payable to himself and his wife;® and, then, if she survives her 
husband, he not having reduced the same into possession, she 
may hold and sue upon tlie indorsement in her own name, for 
her own use. If the transfer be to a person who is an idiot, 
or a non compos^ or a lunatic, there does not seem to be any 
legal incapacity in holding it to be valid in their favor, if it be 

1 Saiulford v. Mickles, 4 Johns, li. 224 ; Story on Part § 323 ; Bayloy on 
Bills, ch. 2, § 6, p. 59 (5th edit. 1830.) 

^ Jones 0 . Thorn, 14 Martin, R. 463. 

3 Crawshay v. Collins, 15 Vea. 218, 226. 

4 Ibid. ; Carvick ». Vickery, 2 Doug. R. 653, note. See Sayre n. Frick, 
7 Watts & Sergeant, R. 383. 

® Bayley on Bills, ch. 2, § 3, p. 47 to 49 (5th edit. 1830) ; Chitty on Bills, ch. 
2, p. 26 (8th edit. 1833) ; Id. ch. 6, p. 225, 238 ; Id. Pt 2, ch. 1, p. 556 ; Phillis- 
kirk 0 . Pluck well, 2 M. & Selw. 393 ; Richards v. Richards, 2 B. & Adolph. 447 ; 
Burrough v. Moss, 10 Barn. & Cresw. 658. 
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clearly and unequivocally foV their benefit, as, if it be a mere 
bounty to them. If the transfer be to an executor or adminis- 
trator, or to any person, as trustee for another, it will operate 
as a transfer to them personally, althoug’h the trust may attach 
upon the; proceeds in their liands.^ If the transfer be to an 
agent, by an indorsement of his principal in blank, he may 
treat the Bill, as between himself and all the other parties, 
except his principal, as his own, and fill it up in his own name ; 
or he may hold it*for his principal, and act in his name.* If 
the indorsement be tilled up to the agent, by the principal, 
then h(i is invested with the legal title, as to all persons but his 
principal. But the principal may, at any time, revoke his 
authority and reclaim his rights.® 

§ 199. In the next place, as to the Mode of Transfer of 
Bills of Exchange. If the Bill is not originally made ne- 
gotiable, or, in other words, is not payable to the Bearer, or to 
order, it may be transferred by the Payee or Holder thereof, 
either by delivery or by indorsement, in such a manner as to 
bind himself, and to give his immediate assignee a right there- 
on against himself;^ but not to give him a right against any 
of the antecedent parties, which can be enforced, ex dirccto^ at 
law, (however it may be in equity,) in his own name, against 


I llichards v. llichards, 2 Barn. & Adolph. 447. 

* Bayloy on Bills, ch. 5, § 2, p. 132 to 134 (5th edit. 1830) ; Post, § 207, 224 ; 
Clark u. Pigot, 12 Mod. U. 192, 193 ; S. C. 1 Salk. 126 ; 3 Kent, Comm. Lect 
44, p. 78 to 81, 89, 90 (4th edit.) ; Chitty on Bills, ch. 6, p. 255, 256 (Sth edit. 
1833)'; Bank oi Utica r. Smith, 18 Johns. 11. 230 ; Guernsey v. Burns, 25 Wend. 
R. 411 ; Little r. Obrien, 9 Mass. R. 423 ; Sterling v. Marietta & Susq. Trad. 
Co. 11 Serg. & Ri\wlc, 179 ; Mauran r. Lamb, 7 Cowen, R. 174 ; Banks v, Katin, 
15 Martin, R. 291; Brigham c. Moreau, 7 Pick. R. 40; Lovell y. Evertson, 
11 Johns. R. 52; Bragg v. Greenleaf, 14 Maine R. 896 ; Lowney v. Perham, 
20 Maine R. 235. But see, contra, Thatcher v. Winslow, 5 Mason, R. 58 ; Sher- 
wood V. Roys, 14 Pick. H. 172; Wilson v. Holmes, 5 Mass. R. 543, 515, per 
Parsons, Chief Justice. 

3 Ibid. 

* See Sweetser v. French, 13 Met. 262; Gushee 0 . Eddy, Sup. Ct. Mass. 
Bristol, 1858, 10 or 11 Gray. 
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them.^ Still, however, the transfer, if honA fide made for a 
valaable consideration, will entide him to maintain ui action 
at law thereon, in the name of the assignor against the ante* 
cedent parties ; and, if he recovers, he will be entitled to hold 
the proceeds for his own use.* 

§ 200. But, if the Bill is negotiable, then the mode of 
transfer depends upon the manner in which the Bill is origi- 
nally made negotiable. If it isjpayable to the Bearer, then it 
may be transferred by mere delivery.* ^ut, although it may 
be thus transferred by mere delivery, there is nothing in the 
law, which prevents the Payee of a Bill, payable to himself or 
Bearer, from transferring it, if he chooses, by indorsement. 
In such a ca.se, he w'ill incur the ordinary liability of an In- 
dorser, from which in the case of a mere transfer, by delivery, 
he is ordinarily exempt.^ On a transfer of a Bill, payable tO' 
the Bearer, by delivery only,' without indorsement, the person 


1 But the government may sue on a Note, not negotiabl6, in its oVu name, if 
assigned to it U. States v, Buford, 8 Peters, R. 12, 80; U. Stales v. White, 

2 Hill, (N. y.) R. 69 i Ante, § 60. * 

3 Bay ley on Bills, ch. 8, § 1, p. 120 (5th edit 1880); Hill v. Lewis, 1 Salk. 
R. 132 ; .Josselyn u. Ames, 3 Mass. R. 274 ; Jones u. Witter, 13 Mass. R. 308; 

3 Kent, Comm. Lect 44, p. 77 (4th edit.) As to the effect of a guaranty on 
the kack of a Bill, by a person who is not a Payee or party to the Bill, see Sea- 
bury V. Hungerford, 2 Hill, (N. Y.) R. 80; Miller v. Gaston, 2 Hill, (N. Yp R. 
188 ; Post, § 215, 372, and note ; § 458 to 468, and note; Hall v. Newcomb^ 8 
Hill, R. 288 ; Manrow v. Durham, 8 Hill, R. 589. 

3 Chitty on Bills, ch. 5, p. 178, 179 (8th edit 1888) \ Id. ch. 6, p. 218, 219, 
252 ; Bayley on Bills, ch. 1, § 10, p. 80, 81 (5th edit 1830) ; Id. ch. 9, p. 888 ; 
8 Kent, Comm. Lect 44, p. 78 (4th edit) — Bills of Exchange are yarely 
made payable to the Bearer ; but Promissory Notes are often made SO4 especially 
such Notes as are issued by banks and bankers, where they are intended to 
dilate as currency. We have already seen, that, by the law of France, Bills 
are not permitted to be drawn, payable to the Bearer. Ante, $ 57, 62 ; Fothier. 
de Change, n. 228; Pardessus, Droit Comm. Tom. 1, art 388i 

4 Bank of England a. Newman, 1 Ld. Raym. 44^ ; Brush a. Reeves's Ad-^ 
ministrator, 3 Johns. R. 436. See Chitty on Bills, ch. 6, p. 218 (8th e^t. 1888) 
Id. p. 267 ; 1 Selwyn’s Nisi Prius, Bills of Exchange, p. 842 (10th edit 1842) ; 
Seabury v, Hungerford, 2 Hill, (N. Y.)R. 8^; Halt a; Newooutb, 8 Hill; R.- 
238. 
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making it ceases to be deemed a party to the BiU although he 
may^ in some cases, incur a limited responsibility to the person 
to whom he immediately transfers it, founded upon particular 
circumstances, as for example, upon his express or implied 
guaranty of its genuineness, and his title thereto.^ If the 
Bill is payable to a fictitious person or order, (as has been 
sometimes, although rarely, done,) then, as against all the per- 
sons, who are parties thereto, and aware of the fiction, (as, for 
example, against tlh^ Drawen, Indorser, or Acceptor,) it will be 
deemed a, Bill payable to the Bearer, in favor of a Iona fide 
Holder without notice of the fiction;^ but as it should seem, 
it would be deemed void, if the Holder had notice thereof.^ 

§ @01. If the Bill is originally payable to a person or his 
order, then it is properly transferable by indorsement. We say 
properly transferable, because in no other way will the transfer 
convey the legal title to the Holder, so that he can, at law, hold 
the other parties liable to him ex director whatever may be his 
remedy in equity.® If there be an assignment thereof without 
an indorsement, the Holder will thereby acquire the same rights 
only, as he would acquire upon an assignment of a Bill not 
negotiable.® If, by mistake, or accident, or fraud, a Bill has 


1 Bayley on Bills, ch. 5, § 1, p. 120, 121 (5tli edit. 1830.) 

a^nte, § 109, 111; Cliitty on Bills, ch. 6, p. 268 to 270 (8th edit. 1883); 
Bay ley on Bills, ch. 9, p. 863, 864 (5th edit. 1830.) 

3 Chitty on Bills, ch. 5, p. 178, 179 (8th edit. 1883) ; Id. ch. 6, p. 252 ; Bay- 
ley on Bills, ch. 1, § 10, p. 80, 81 (5th edit. 1830) ; Id. ch. 9, p. 888 ; Stone v, 
Freeland, cited 1 H. Black. 316, note; Vere v, Lewis, 8 Term R. 182 ; Tat- 
lock V. Harris, 8 Term R. 174 ; Minet w. Gibson, 8 Term R. 481 ; S. C. 1 H. 
Black. 569; Cbllis v. Emmett, 1 H. Black. 813 ; 8 Kent, Comm. Lect 44, p. 78 
(4th edit.) ; Piets v. Johnson, 8 Hill, (N. Y.) R. 112. 

4 Bennett v> Fam^, 1 Camp. R. 130, note; Id. p. 180, (5), and (o), ot* 

Addenda. • ’ 

8 Bayley on Bills, cb. 5, § 1, p. 120, 121 (6th edit 1880); Chitty on Bills, 
eh. 6, p. 251 (Sth edit 1^88) ; Id. p. 265 ; Gibson v. Minet, 1 H. Black. 605; 
Ante, § 60. 

6 In general, in such a case, the Holder, as against the prior parties, wfll, upon 
the th&nster, have the same rights in equity, as the Payee or Assignor has ; that 
is, be may, at law, sUe the o^er parties thereto, in the name of the Payee or 
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been omitted to be indorsed upon a transfer, when it was in> 
tended that it should be, the party may be compelled, by a court 
of equity, to make the indorsement ; and^ if he afterwards be* 
comes bankrupt, that will not vary his right or duty to make 
it ; and, if he should die, hie execq^r or administrator will be 
compellable, in like manner, to make it>* The assignees of a 
bankrupt, under the like circumstances, may be eompelled to 
make an indorsement of a Bill, transferred before his bank* 
ruptcy.'-* But, in the case of an acecutor, n)r adhninistrator, or 
assignee of a bankrupt, the doctrine is to he understood with 
* this limitation, that the indorsement cannot be insisted upon, ex- 
cept with the qualification, that it shall not create any personal 
liability of the executor, or administrator, or assignee to pay the 
Bill.^ [If the Payee becomes a bankrupt^ and his estate is as- 
signed to assignees, he can no longer give a good title by in- 
dorsement in his own name, even to one having no knowledge of 
any act of bankruptcy ; ^ at least if the Nqte is then overdue.®] 
§ ^202. Where a Bill is not negotiable, or payable to order, 
if it is indorsed by the Payee in blank, or made payable to the 
Indorsee or order, the Indorser incurs, as to every subsequent 
Holder, the same obligations and responsibilities, as the Drawer 
of a like Bill would ; for such an Indorser is treated, to all 
intents and purposes, as a new Drawer.® Where, upon the 


Assignor, or perhaps he may maintain a suit in equity in his own name, ex 
director against them. See Ante, $ 199; 2 Story, £q. Jurisp. § 1086, 1087, 
1044, 1047. ^ 

1 Chitty on Bills, ch. 6, p. 22S, 229 (8th edit. 1888) ; Id. 263 ; Bayley on 
Bills, ch. 5, § 1, p. 123 (5th edit 1880) ; Id. § 2, p. 136, 187; Watkins v. Maule, 
2 Jac. & Walk. 237, 242 ; Smith v. Fickering, Peake, R. 50. 

8 Bayley on Bills, ch. 5, $ 2, p. 188 (5th edit 1880); Ex parte Mowbray, 1 
Jac. k Walk. 428. 

8 Ibid. ; Ante, § 195. 

4 Ashurst V. Royal Bank of Australia, 87 Eng. I/aw & Eq. R. 195. 

® Idem. 

® Ante, § 60 ; Chitty on Bills, ch. 6, p. 265, 266 (8th edit 1833) ; Bayley on 
Bilb, ch. 5, § 1, p. 120, 121 (5tb edit 1880); Hill o. Lewis, 1 Salk. R. 182 ; 
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indorsement, in such a case, the Bill is payable to the Indorsee 
only, the Indorser incurs theste obligations and responsibilities 
only to his immediate Indorsee ; but, if the latter should again 
indorse the Bill, the Holder under him would be entitled to 
treat him as a new Drawer ^ 

§ 203. Where a Bill is originally payable to Bearer, and, 
therefore, transferable by delivery only, actual or constructive 
delivery thereof would seem to be indispensable, to complete 
the legal title theret^.^ But^ where the transfer is by indorse- 
ment, there an actual or constructive delivery seems now to be 
deemed indispensable, to complete the title ; and certainly must 
be so, if the transaction is not treated as consummated between 
the parties,^ [as where a ^condition is to be performed before 


Evans v. Geo, 11 Peters, R. 80. See Seabury Hungerford, 2 Hill, (N. Y.) 
R, 80. ^ 

1 But see Chitty on Bills, cli. 6, p. 219 (8tli edit. 1883.) 

3 Marston^ v. Allen, 8 iReos. & Welsh. R. 494, 503 ; Brind v, Hampshire, 1 
Mees. & Welsh. 369 ; Adams a. Jones, 12 Adolph. & £11. 455, 503 ; Lloyd t\ 
Howard, 15 Adolph. & Ellis, N. 8. 995 ; Barber v. Richard, 6 Welsh. Hurls. & 
Gordon, R. 63. But see Chitty on Bills, ch. 6, p. 252 (8th edit. 1833) ; Id. p. 
262, 263. See Bayley on Bills, ch. 5, §4, p. 120, 121 ; Id. ch. 9, p. 391, 392 (5th 
edit. 1830.) — The cases of Churchill v, Gardner, 7 Term R. 696, and Smith v. 
McClure, 5 East, R. 476, are usually cited, as establishing the position, that a 
delivery is unnecessary. But it docs not appear to me, that either of them 
directly supports it. In the first, it was held, that, in a declaration against an 
Acceptor, it was sufficient, that it stated, that the Drawer made the Bill, and 
requested the Acceptor to pay it to the plaintiff, or order, without saying that 
the Drawer delivered it to the plaintiff ; because, said the Court, the allegation 
that he made the Bill, imported, that it was delivered. In the other case, the 
''Bill was payable to the order of the Drawer, and was accepted, and the Drawer 
sued on the acceptance. The declaration alleged, that the Drawer delivered 
the Bill to the defendant, who accepted the same. But it did not allege any 
redelivery thereof to the Drawer. The Coilrt thought, the acceptance must be 
taken, upon the declaration, to be a perfect acceptance, which vested a legal title 
in the Drawer. In the more recent eases, a delivery, actual or constructive, seems 
to have been held indispensable, to complete the title in the Indorsee, wher- 
ever the Bill is to pass by indorsement; and that, to constitute an indorsement 
in point of law, not only the writing the name, of the Indorser upon the bill is 
necessary, but also a delivery of it to the Indonee. Adams v. Jones, 1 2 Adolph. 
ii Ellis, R. 455, 459 ; Brind v. HamnshirOk 1 Mees. & Welsh. 369 ; Marston v. 
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any interest passes to the Indorsee.' In a recent case, a part- 
nership being indebted to C., one partner, with the concurrence 
of the other, indorsed a Bill to in the name of the firm, 
and placed it among other securities of C. which he held as 
C.’s agent; but no communication of that fact was made to 
C. This was held a complete indorsement to C., in an action 
by him against the Drawer.^ So where the Payee of a Bill, 
then in the haud£i of his attorney, indorses it bond fide to a 
third person, and leaves it in the l^ands of hi& attorney for the 
use of the Indorsee, the attorney thereby consents to hold it 
for the Indorsee, and becomes his agent ; and if the attorney 
bring an action on such Bill in the Indorsee s name, which he 
sanctions, this is proof of actual transfer and constructive de- 
livery of the Bill, although the Indorsee never sees it.® On 
the other hand, in a recent English case, it appeared that the 
Payee called on the plaintiff, who sued as Indorsee, and asked 
him to lend him his name for the purpose of suing the Bill. 
The plaintiff consented and went to the dffice of an attorney, 
whom he instructed to sue the defendant. The Payee then 
indorsed the Bill, and handed it to the attorney, but it never 
was in the manual possession o> the plaintiff at all. It was 
held, that there was no sufficient indorsement, and the de- 
fendant had a verdict, which was confirmed by the whole 
Court of Exchequer.^ So where a Bill had been indorsed 
generally by the Drawer to A. who delivered it* to B. for value, 

^ 

Allen, 8 Mecs. & Welsh. 494, 503 ; Nelson v. Nelson, 6 Iredell, Eq. R. 409. 
However, even if the doctrine were established, that no deliveiy was absolutely* 
indispensable, still a delivery*, either actual or constructive, might, in man/ 
cases, be important to establish the, title of th,e Holder, whew, upon the in- 
dorsement, circumstances of fraud or misappropriation should occur. Marston 
V. Allen, 8 Mees. & Welsh. 494. But see Hiiyes v. Caulfield, 5 Adolph, k Rllis, 
N. S. 81 ; Bromage r. Llo/d, 1 Welsh* Hmd8.4c Gordon, R. 32 ; Clark v. Sigour- 
ney, 17 Conn. R. 511. 

1 Bell V. Ingestre, 12 Adolph. & Ellii^ N. S. 317. 

^ Lysaght v, Bryant, 9 Mann. Gr. k Scott, R. 46. 

3 Richardson «. Lincoln, 5 Met. 201. 

4 Sainsbury v, Parkinson, 20 Eng. Law & Xkp R. 351, .note. 
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without indorsement, saying he would guarantee it, and the 
executor of B. unwilling to sue the acceptor himself, applied 
to A. to see it paid, and it was agreed between them and £• 
that £. should sue the Bill in his own name, and A. took a 
copy of the Bill frdm the executor of B. and delivered it to £• 
for that purpose, and after action brought the original Bill 
was delivered to him, it was nevertheless held that £^ was not 
an Indorser or Holder of the Bill, and could not sue upon it, 
although the jury found that; the executor was the real owner 
of the Bill, and that £. was only suing for his benefit.^ ] It is 
said, however, that, even if a delivery is not indispensable to 
perfect the title between private persons ; yet, that the Crown 
will not be bound, unless there has been a delivery.^ 

§ 204 >, In cases where an indorsement is necessary, as it is 
upon all Bills payable to order, no particular form of words is 
indispensable to be used. It is generally sufficient, if there 
be the signature of the Indorser affixed, without any other 
words d)eing used. And, if any other words are placed over 
or precede the sigi^ature, it is sufficient, if they import a 
present intent to transfer the same thereby,® It has even 
been held, that the initials of %e Holder of a check indorsed 
on the check, are sufficient to charge him as Indorser.^ The 
word. Indorsement, in its strict sense, seems to import a writ- 
ing on the back of the Bill ; but it is well settled, that this 
is not essential.^ On -the contrary, it will be a good indorse- 
mipt, if it be made on the face of the Bill, or on another 


1 Eminot r. Tottenham, 20 Eng. Law & Eq. R. 848 ; 8 Welsh. Hurl. & 
Gord. R. 884. 

3 Beirv. Ingestre, 12 Adolph. & Ellis, N. S. 817; The King v. Lambton, 
5 Price, R. 428. 

^ Chitty on Bills, eh. 6 , p. 258 (8th edit 1838) ; Baylcy on Bills, ch. o, § 1, 
p. 122 (5th edit. 1880) ; Chaworth v. Beech, 4 Ves. 665 ; Partridge v, Davis, 
20 Verm. R. 499. 

^ Merchants* Bank v, Spicer, 6 Wend. R. 448. 

® Heiucccius says: ^‘Id, quod vocant indossamentum (das Indossement), 
quia dorso inscribi solet** Heinecc. de Camb. cap. 2, § 7. See, also, Pothier 
«de Change, n. 22 ; Gibson v, Powell, 6 Howard, Mississippi R. 60. 
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paper, annexed thereto, (ealled in France, Allonge^) which is 
sometimes necessary, when there are many successive in- 
dorsements to be made.^ The signature ought, in all cases, 
to be written with ink, in order to prevent its defacement. 
But even this has been recently held hot to be indispensable, 
and that an indorsement in pencil is sufficient.*^ The mode of 
making the indorsement, when it is by an agent, a partner, or 
a feme covert, or other person, acting officially, is precisely 
the same, as the signature should be in dr&wing a Bill.^ In 
whatever way an indorsement may be made, by the general 
principles of laWj unless varied by the contract of the parties, 
the Indorser is deemed to stand in the relation of a new 
Drawer of a Bill, and, of course, is affected with all the lia- 
bilities of a Drawer 

§ 205. By the law of France, in order to pass, a valid title 
to the Bill to the Indorsee, or Holder, it is essential, that the 
indorsement should be subscribed by the Indorser; that it 
should be dated truly (and not antedated) ; that it should be 
expressed to be for value received ; and that the name of the 
person, to whose order it is payable, ^ould be mentioned.^ 
When an indorsement containdBtll these particulars, it is called 
a regular indorsement, and the title will thereby pass to the 
Indorsee.® If the indorsemeilt, be not attended with these 
formalities, it is called an irregular indorsement, and will 
only operate as a simple procuration to the Indorsee, giving 


1 Chitty on Bills, ch. 5, p. 147 (8th edit. 1833) ; Id. ch. 6, p. 253, 262 ; Par- 
dessus, Droit Comm. Tom. 2, art. 343 ; Folger v. Chaso, 18 Pick. 63. 

2 Chitty on Bills, ch. 6, p. 252 (8th edit. 1833) ; Geary v, Pliysic, 6 Barn. ^ 

Ci*es8W. 234 ; Ante, § 53 ; Partridge y. Davis, 20 Verm. E. 499. * 

3 Auto, § 63, 74 to 77, 92. 

4 Chitty on Bills, ch. 6, p. 265 to 267 (8th edit. 1833) ; Hodges v. Stowaid, 
1 Salk. R. 125 ; Heylyn y. Adamson, 2 Burr. 674; Ballingalls v. Glostei, 3 East, 
R. 481 ; Bayley on Bills, ch. 9, p. 332 (5th edit. 1830) ; Fothier de Change, 
n. 88. 

3 Code de Comm, art 136 to 139 ; Fothier de Change, n. 38 to 40 ; Jousse, 
sur I'Ord. 1673, Pt 5, art 23. 

^ Pardessus, Droit Comm. Tom. 2, art 843 to 350 ; Ante, § 62. 
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him authority to receive the contents^^ A blank indorsement, 
therefore, is treated as an irregular indorsement, and will not 
tisanefer the property to the Indorsee or Holder, unless, indeed^ 
the imperfection is cured by the Indorser, before it has become 
the subject of some notarial or public act, or before the In- 
dorser has become incapable.^ * Still, a blank indorsement is 
not without efiect in France ; for, if the Bill has been accepted, 
and has been indorsed in blank, and the Bill is then lost or 
stolen, and the blahl^ is filled • up in a false or forged name, 
and the Acceptor should, without notice of the fact, pay the 
Bill to the Holder, *he would be protected in so doing.® Blank 
indorsements seem also prohibited* in many other of the con- 
tinental nations of Europe. Heineccius on this subject says : 
^^Nec minus notari meretur^ leges cambiales tanium non omnes 
bh innumeras firaudes prohibere cessiones^ quce solo suhscripto 
nomine fiunii proinde vocantur Indossamenta in banco. 
Ex his ne actio quidem daiur^ nisi ante prcesentationem nomen 
indossatwii ah indossante inscriptum sitJ'^ And it seems, 
that under certain circumstances, the Holder himself may fill 
up the blank, so as to make out a regular indorsement, if this 
be in conformity to the actuaPintention of the Indorser, and 
the authority be implied or expressed, at the time of the 
indorsement ; and no intervening fact, such as the bankruptcy 
of the Indorser, has changed the rights or capacities of the 
party.® 

§ 206. Indorsements are of various sorts, and have, or at 

1 CSode de Comm, art 138; Fardessus, ]>roit Comm. Tom. 2, art 343, 353 
to 355 ; ChiU^ on Bills, ch. 6, p. 251 (Sth edit 1833) ; Pothier de Change, n. 
38, 89. * 

8 Pardessus, Droit Comm. Tom. 2, art. 343, 354 ; Pothier de Change, n. 41 ; 
Trimbey n. Vignier, 1 Bin^ N. Cas. 151 ^ Ante, § 62. 

3 Pardessus, Diok ComiBt Tom. 2, art, 446, 455 ; Ante, § 62. 

♦ Heineec. de Camb. cap. 2, § 11; Id. § 10. But see the very liberal and 
philosophical remarks of Mr. Professor Mittei^nmcr . on this subject, in Fmlix, 
Kevuo Etrang. et Fraay* Tom. 8, 1841, p. 116 te 12lt, eited in Story on Prom> 
issory Notes, § 140, note. 

5 Pardessus, Droit Comm. Tom. 2, art. 846. 
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least, may have, very different operations, and import very diP’ 
ferent liabilities, rights, and duties. An indorsement may be in 
blank ; or it may be in full; or it may be restrictive; or it 
may be qualified ; or it may be conditional.^ An indorsement 
is called an indorsement in blank, oi^ blank indorsement, when 
the signature of the party making it is alone put upon the Bill, 
without any words over or preceding it, expressive of any in- 
tention whatsoever It is called an indorsement in full, or a 
full indorsement, when there is wjritten, ovpr* the signature of 
the Indorser, the name of the person, to whom, or in whose 
favor, it is made.® The common form is, Pay to A. B. or 
order ; ” ^ but, if it be, ‘‘ Pay to the order of A. B.,” it has the 
same legal construction, that is, it is payable to A. B., as well 
as to his order.® An indorsement is restrictive, when it re- 
strains the negotiability of the Bill to a particular person, or for 
a particular purpose.® An indorsement is qualified, when it re- 
strains, or limits, or qualifies, or enlarges, the liability of the 
Indorser, in any manner different from what the law generally 


1 Bayley on Bills, ch. 6, § 1, p. 12S to 129 (5th edit. 1830) ; Chitty on Bills, 
cli. 6, p. 253, 2o5, 257 to 264 (8th edit%833.) See Merlin, Repertoire, Eu- 
dossement ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 401, 402 (5th edit.) 

2 Bayley on Bills, ch. 6, § 1, p. 123, 124 (5th edit. 1830) ; Chitty on Bills, ch. 
6, p. 253 (8th edit. 1833.) 

3 Ibid. 

4 Ibid. — Pothicr says, that the common form iuJFrance is, “ Pour moi payerez 
k un tel ou k son ordre, valeur recue d’un tel comptant, ou bien, en marchan- 
dise.” Pothicr de Change, n. 28, 88. Heineccius says ; Hinc in cambiis ipsis 
plerumque scribitur, der Herr bellebe zo bezahlcn an Titium, oder dessen 
Ordre, vel, an Titiun, oder Commiss. Enimyero si vel maxime haec formula in 
litteris cambialibus non legatur, indossadtento nihilominus locus est, modo id 
leges cambiales speciatim non prohibeant quia cessionem et ignorante* et invito 
debitore fieri posse, notum est ex i. 1, C. de Novat. Quin aliquatido et invitus 
alii cambium cedere tcnetur,8i illiinest'ciauiiula, der Herr zahle an Titii Ordre. 
Tunc enim Titio solvi non potest, sed ejus indossataiio.’’ Heinecc. de Camb. 
cap. 3, § 8. Ante, § 56, 57. 

3 Fisher t;. Pomfret, Carth. R. 408 ; Ante, $ 18, 56. 

8 Bayley on Bills, ch. 6, § 1, p. 125 to 128 (5th edit. 1880) ; Chitty on Bills, 
ch. 6, p. 258 to 260 (8th edit 1883) ; Nicholson v. Chapman, 1 Robinson, Louis. 
R. 222. 
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i)n{wilB as bis true liability, d^ucible from the nature of the 
iasttnment* An indorsement is eondidonal, when it is made 
upon some conditionj-which is either to give effect to, or to 
avoid it.* 

§ SO7. Where a Bill is indorsed in blank by the original 
Payee, or other person, to whose order it is payable, it becomes, 
in effect, as long as that indorsement remains blank, a Bill pay- 
able to the Bearer, and it will pass from hand to hand by mere 
delivery.* [And any Holder will take, as againsirtiie Jfoceptor, 


i Chitty on Bills, ch, 6, p. 261, 262 (8th edit. 1833.) 

3 Ibid. Mr. Chitty has placed in his text certain forms of indorsements ap- 
plicable to various cases, which 1 here insert, as illustrative of my own text. 

James Atkins,” in all these forms, is supposed to be, solely, or with his part- 
ners, Payee and first Indorser. 

MODES OR FORMS OP INDORSEMENTS AND TRANSFERS. 


1. First Indorsement by Drawer or Payee 
tn Blank, 

** James Atkins.*' 


3, The lihs by a partner. 

** Atkins & Co.” 
or, A 

“ For self and Thompson, 

** James Atkins.*^ 

3. The like by an agent, 

** Per procuration James Atkins, 

** John Adams.** 


6. Restrictive indorsement in favor of In- 
dorser. 

** Pay John Holloway for my use, 
“ James Atkins,** 


or, 

Pay John Holloway for my account, 
James Atkins.” 


7. Restrictive indorsement in favor oj In- 
dorsee or a particular person only. 

** Pay to I. S. only, 

'* James Atkins.” 


or, 

** As agent for James Atkins, 
” John Adams.*’ 


or, 

** The within must be credited to A. B., 
“ James Atkins.’* 


4. Qualified indorsement to avoid personal 
licAUity. 

** James Atkins, 

** sans recours." 
or, 

James Atkins, with intent only tcT 
transfer my interest, and not to be subject 
to any liability in case of non-acceptance 
or non-payment.** 

5. Indorsement injMl, or special. 

Pay John*Holloway, or order, 

* James Atkins." 


8. Indorsement of a foreign Bill, dated, 
stating name of Indorsee, and value, and au 
besoin, and sans prot^t. 

"Payee La Fayette frbres, ou ordro, va- 
lour recue cn argent, (or * en marchan- 
dises,* or ' en comptb,*) 

" James Atkius.** 

" A Londre, 

"ISthJuln, A. D. 1831.** 

" Au besoin chez Messrs. — ■, 

« Rue ^ Paris. 

" Retour sens Pnlt6t.** 


Chitty on Bills, ch. 6, p. 250, 351 (8th edit 1835.) 

a Chitty on Bills, ch. 6, p. 255 to 357 <8th edit 1833) ; Bayley on Bills, ch. 6 , 
p. 133, 124 (5th edit 1830) ; Peacock v, Rhodes, D6og. R. 638, 636 ; Marston 
V. Allen, 8 Mees. & Welsh. 494, 504 ; 3 Kent, Comm. Lect. 44, p. 89, 90 (4th 
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any title wfaiiBh the party delirwing it to him may have had.^ ] 
One consequmme of this doetnae is, that, if the Bill is trans* 
mitted to an agmit for the Ipiuqwse of coUeetien or n^tistion, 
he may either fill pp the 'blank, and make it payable to himself, 
or he may fill M np as agent his principal, in the name of a 
third person. In the former case, he may sue as owner upon 
the Bill, or transfer it to a third person. In the latter, the li^ 
dorsee will take it without any responsibility whatever of the 
agent.’’ AnjUlptr conseqowce of.this doc^ine is, tliat, if the 
Bill should, after such blwk indorsement, be lost or stolen, or 
fraudulently misapplied, any person, who should subsequently 
become the Holder of it, bond fide, for a valuable consideration, 
without notice, would be entitled to recover the amount thereof, 
and hold the same against the rights of the owner at the time 
of the loss or theft.^ It will make no difierence, while the first 
indorsement remains blank, that there are subsequent indorse- 
ments in full on the Bill ; for these do not change the original 
character of the first blank indorsement as to the rights of the 
Holder against the Payee, the Drawer, aiid the Acceptor ; but 
at most they will only restrict the Holder to the right to, re- 
cover upon the Bill, as the immediate assignee of the first In- 
dorser ; and, therefore, he will be at liberty to pass over, or 
strike out, all the subsequent indorsements.^ Indeed, if the 


edit ) ; Ante, § 54 ; Evans v. Gee, 11 Peters, R 80 ; Seabnry v. Hungcrford, 2 
mu, (N. Y ) R. p. 80 ; HaU v. Newcomb, 3 HiU,R. 288. 

1 Pairclough v. Pavia, 9 Welsh. Hurl & Gord. R. 690 ; S. C. 28 Eng. Law 8c 
Eq. R. 533. 

9 Claric V. Pigot, 1 Salk. 126; S. C. 12 Mod. 192; Ante, § 148; Post, 
§ 224. ' 

9 Ibid. ; Marston t>. Allen, 8 Mees. & Welsh. 494, 604 ; Barber v. Richards, 
6 Welsh. Hurls. & Gord. R. 68 ; Bayley on Bills, ch. 6, § 2, p. 129 to 181 
(5th edit. 1880) ; Anon. 1 Ld. Raym. 788 ; S. C. 1 Salk. R. 126 ; S. C. 8 Salk. 
R. 7 ; Miller v. Race, 1 Burr. R. 462; Grant v. Vaug^ian, 8 Burr. % 1016; 
Cbitt> on BiUs, di. 6, p. 277 (8th edit 1888) ; Id. ch. 9, p. 429. 

* Bayley on Bills, ch. 6, § 1, p. 124, 126 (OA edit 1880) ; Chittf on Klll^ dt 
6, p. 258, 256 to 257, 265, 266 (8th edit 1888); SmiA o. OlAke, Phake, 
R. 295 ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 404 (6A eAt.) ; WaOter e. Masdon. 
aid, 2 Welsh. Hurls. Ic Gwdon, R. 527. 
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odber Indorsements are all in fall, and not restrictive, so that 
^'Holder could deduce a regolas tide through them, he 
Would not be bound UlU to do, but might at his election waive 
his right under or against them, and daint simply under the 
first blank uidorsement.^ It is alw^r»in 'tiie power, however, 
of the Holder to fill up any blank mdorswnent in the name of 
any person he may choose ; and*thereby to^ restrain the nego- 
tiabiUty of the instrument' to these who >can legally acquire a 
right under such indorsement.’^ But an kidorsMiient, however 
made, cannot be mtide so as to opesate as a Wansftr of less 
than the full amount appearing to be doe upon the^ Bill ; for 
the law will not^tolerate any person> in splitting up a contract 
so to create distinct obligations to different parties, where 
the contract is an entirety, and there is no consent of the party 
contracting to any change.* 

§ ^8. Where a Bill is indorsed in full by the first Indorser, 
or by a Holder under him, no subsequent Holder can recover 
upon such indorsement against die antecedent parties unless he 
can deduce a r^ular^ title to the Bill fW>m the person whose 
name stands as the first Indorsee. If dll the subsequent in- 
dorsements are in blank, he may make himself, at his pleasure, 
the imme<iiate Indorsee of tanfitone of them, or he may derive 
his tide through them all in succession.* If some of the sub- 

1 Ibid. 

9 Ba;^ley on Bills, ob* § l|^p» 123, 1^4 (5th odit. 18&0) ; Chitty on Bills, ch. 
6, p. ^3, 255 to ^7 ; Vinoont o. Horlock, 1 Qamp. R. 442 ; Archer v. Banh of 
England, Doug* lB. 637, 632, 

3 Baij^doy on jBlUs, ch 5o>S 1, p* 122 (5th edit. ISS/Oj.; Chitty on Bills, ch. 6, 
p. 262 (8th' edftt, 1833) ; Dawkins w. Cardy, 1 M. Raym. 860 ; Garth. R. 466 ; 
12 Mod. B. 2l6f( SitL IL 65^ Johnsop v. Kennion, 2 Wils R. 2*62. 

4 There etMi some which practically may 

ooQiiir ip ^ p^pd 6 ^wonldAndo 1 }^tedly put into the declara- 
tion ^ ao^^ng to the facts, and his 

means of proving mm Thus, if he corfd prove only the signature of the first 
Indnirspr, ha M# otltpmiii^aling^the pV»^l^ to be his immediate In- 
^Pliee**^ If smatoae^ atl the tndorsersi he ought to 

j^MNSh^n^k all of them* for, if the plaintiff 
AoW^iect to an esdiy blamt ipdotlaaieiit, he might thereby dis- 
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sequent indorsements are in full, and some blank, then be must 
make a regular deraignment of title through them all, or make 
himself the immediate Indorsee under some prior blank in- 
dorsement.^ And wherever, in the regular course of indorse- 
ments, some are full, and some ai;e blank, the Bill, as to all 
persons taking it subsequently to a blank indorsement, may 
pass either by delivery or by indorsement.^ 

§ 209. If a Bill be indorsed by the Payee, or other Holder, 
payable to a particular person, •who is merely his agent, it 
seems, that he is at liberty to strike out such indorsement, 
whetlier it be an indorsement made by himself, or written over 
a blank indorsement of a prior Indorser, and sue ujion the 
Bill, as if he had never made it payable to su(;h ag(»nt ; for, in 
such a case, he has never parted with the property and, in- 
deed, if he had, and it had again been restored to him in the 
course of business, there does not seem any sound reason to 
say, that he ought not to be reinstated in his original rights.^ 

§ 210 . The Payee or Indorsee, having the absolute prop- 
erty in the Bill, and the right of disposing of it, has the 
power of limiting the payment to whom he pleases, Jind also 

charjro all tin* subsequent Indorsers, oc* waive any remedy against them. This 
might be a serious inconvenience to him, if there should be any doubt of the 
insolvency of such early Indorser. Great care and consideration are, therefore, 
necessary to Ijo observed in all complicate<l cases of this sort, if the Holder 
means to rely upon the responsibility of all the Indorsers. See Bayley on Bills, 
ch. 11, p. *164, 4G7 (r>th edit. 1830.) See Chitty on Bills, Pt. ‘J, eh. .5, p. 628 to 
631 (8th edit. 1833); Id. 636; Cocks v. Borradailc, cited Chitty on Bills, 631, 
note (/) ; Chaters v. Bell, 4 Ksp. R. 210. Sec, also. Ante, § 130. 

1 Bayley on Bills, eh. 11, p. 464, 465 (5th edit. 1830) ; Chitty on Bills, Pt. 2, 
ch. 5, p. 629 to 631 (8th edit. 1833) ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 404 (5th 
edit.) 

* Chitty on Bills, ch. 6, p. 257 (8th edit. 1833) ; Ante, § 60, 207, 

3 Bank of Utica v. Smith, 18 Johns. 11. 230; Pardessus, Droit Comm. Tom. 
2, § 349 ; Ca'ssel v. Dows, Blatchford, R. 335. See, also, Dehers v, Harriot, 1 
Show. R. 163. 

4 Ibid. ; Dugan v, U. States, 3 Wheat. R. 1 72; U. States v. Barker, 1 Paine, 
Cir. R. 156 ; Bank of United States v. United States, 2 How. Sup. Ct. R. 711 
Mottram v. Mills, 1 Sandford, Sup. Ct R. 37 ; Dollfus r, Frosch, 1 Denio, R. 
367. 
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the purpose, to which the payment shall be applied ; and thus 
to restrict its negotiability.^ In respect to restrictive indorse- 
ments, it is proper to observe, that, where the Bill is originally 
negotiable, or payable to order, an indorsement, directing pay- 
ment to a particular person, by name, without adding the 
words, “ or his order,” will not make it an indorsement pay- 
able to him only, and restrain the negotiation thereof ; for, in 
all cases of indorsement, the restriction must arise by express 
words or necessar)6 implication, to produce such an effect.^ 
The reason is, that the direction to pay to a particular person 
does not necessarily import, that it shall not be paid to any 


1 Mr. Chitty has remarked, on this subject : “ It was once tliought, that, 
although the Indorser might make a restrictive indorsement, when lie intended 
only to give a bare authority to his agent to receive payment, yet, that he could 
not, when the indorsement was intended to transfer the interest in the Bill to 
the Indorsee, by any act preclude him from assigning it over to another person, 
localise, as it was said, the assignee purchases it for a valuable eonsideration, 
and, therefore, takes it with all its privileges, (pialities, and advantages, tlie chief 
of which is its negotiability. (Edie r. East India Company, 2 Burr. 1210.) In 
a case (Bland u, llyan, Peake, Addend. 39) before Lord Kenyon, be doubted, 
whether a Bill, indorsed in blank by A to B, (tan be restrained in its negotiabil- 
ity by B's writing over A’s indorsement, ‘ Pay the contents to C, or order.’ In 
a note, the reporter has collected the cases, showing, that, in general, a restric- 
tive indorsement may be made by a subseipient Holder, after an indorsement 
in blank ; but observes, that the recent cases do not establish the right of an 
Indorsee in blank to write over the Indorser’s name, but only, that a restrictive 
indorsement may be made below an indorsement. But the ease of Clark ?;. 
Pigot (Salk. 126, 12 Mod. 192) seems to be an authority to prove that this may 
be done. It has long been settled, on the above principle, that any Indorser 
may restrain the negotiability of a Bill, by using express words to that cflect, 
as by indorsing it, ‘ Payable to J. S. only or by indoreing it, ‘ The within must 
be credited to J. S.’ (Ancher o. Bank of England, Dough 637 ; Chitty on Bills, 
ch. 6, p. 258, note, 8th edit. 1833), or by any other words clearly demonstrating 
his intention to make a restrictive and limited indorsement. But a mere omis- 
sion, in the indoi'sement, of the wonhs, ‘ or order,’ will not, in any case, prevent 
a Bill from being negotiable, ad injinifum ” Chitty on Bills, ch. 6, p. 260, 261 
(8th edit 1833.) See Soares w. Glyn, 8 Adolph. & Ellis, N. S. 24. 

2 Chitty on Bills, ch. 6, p. 257, 258 (8th edit. 1833) ; Bayley on Bills, eh. 5, 
§ 1, p. 128 (5th edit. 1830) ; More v. Manning, Com. R. 311 ; Acheson v. Foun- 
tain, 1 Str. 11. 557; Edie u. East India Company, 1 Black. R. 295; S. C. 
2 Burr. 1216. 
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otlier person, to whom he may indorse it ; but only that it shall 
not pass without his indorsement.' So, if a Bill is indorsed, 
"‘Pay to the order of A. B.,” he may not only indorse it, but 
he may, in his own name, sue and recover upon the same, 
without averring, that he has made no order.'^ 

§ 211. It is not, perhaps, easy, in all cases, to assert, what 
language will amount to a restrictive indorsement, or, in other 
words, what language is sufficient to show a clear intention to 
restrain the general negotiability of the , instrument, or the 
general purposes, to which the indorsement might otherwise 
entitle the Indorsee to apply it. Where the iiidorsement is, 
“ Pay to A. B. only,” there the word “ only ” makes it 
clearly restrictive, and does not authorize a jiayrnent or in- 
dorsement to any other party So, if a Bill should be indors- 
ed, ‘‘ The within to be accredited to A. B.,”^ or, “ Pay the 
within to A. B. for my use,” ^ or, ‘" Pay the within to A. 
B. for the use of C. D.,” ^ it would be deemed a restrictive 
indorsement, so far as to restrain the negotiability, except for 
the very purposes indicated in the indorsenumt. In every 
such case, therefore^ although the Bill may be negotiated by 
the Indorsee, yet every subsequent Holder must receive the 


2 Ibid. ; Fisher r. Poinfrot, Carth. II. 103; Smith v. MeClnre, 5 East, R. 470 * 
Ante, § 10, 56. lleineeeius informs us, that the law is different in Germany ; 
for, in tlie like case, A. B. has no right to receive payment, but can only indorse 
it. “ Quin aliquando et invitus alii cambium ccdere tenetur, si illi inest (dau- 
sula, der Ilerr zahle an Titii Ordre. Tunc enim Titio solvi non potest, scd ejus 
indossatario. Ilcinece. de Camb. cap. 2, § 8; Ante, § 10, 56, 206, note. 

3 Chitty on Bills, ch. 6, p. 258 to 261, 263, 264 (8th edit. 18,33) ; Ancher v. 
Bank of England, Dong. R. 637, 688; Bayley on Bills, ch. 5, § 1, p. 125, 126 
(5th edit. 1830) ; Edie v. East India Company, 2 Burr 1216, 1227; Power v. 
Fiiinie, 4 Call, R. 411 ; 1 Bell, Comm. B. 3, § 4, p. 401, 402 (5th edit.) 

^ Ibi»l. ; Ancher v. Bank of England, Doug. R. 615, 637. 

3 Ibid. ; Sigourney v. Lloyd, 8 B. & Cressw. 622 ; S. 0. 5 Bing. R. 525 ; 
S. C. 3 Youn^t* & Jerv. 220; Wilson v. Holmes, 5 Mass. R. 543 ; Savage v. 
Merle, 5 Pick. R. 85. 

® Ibid.; Treuttel v. Barandon, 8 Taunt. R. 100. 
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money, subject to the original designated appropriation thereof ; 
and, if lie voluntarily assents to, or aids in, any other appropri- 
ation, it will be a wrongful conversion thereof, for which he 
will be responsible.^ 

§ SI 2. The French law, in like manner, recognizes the 
right of the Indorser to malce a restrictive indorsement. This 
is usually done by a direction, Pay on my account to such a 
one {^Pour moi paierez h un tel) ; in wliich case, the pay- 
ment can be inade^only to •the person designated.*^ If it is 
intended to clothe the party with authority to procure payment 
through any other person, then the words are added, ‘‘ or to his 
order ” {pu a sou ordre) ; and, in that event, and in that only, 
the Bill may be negotiated to a third person, but still for the 
use of the Indorser.^ lleineccius informs us, that a like dif- 
ference in the mode of making indorsements prevails in Ger- 
many, in order to accomplish the like purposes. Id vero prcu- 
cipuc ohservandum^ Camhia cedi vel indossari hifariam, Aut 
mini ita improprie fit cessio, tit alter procurator indossantis 
fiat in rem alienam^ quod fit formula^ vor mich an Ilerrn da- 
volenus^ soli mir gute Zahlung seyn^ vel^ €9 soil mir validiren : 
aut ccssio est vera et proj}riu^ eum in Jinem facta^ ut cessiona-- 
rius fiat dominus cambii^ quod fit formula^ vor mich an Ilerrn 
Javolenus^ Valuta von demsclben. Prior indossatarius^ quia 
tantum procurator est, cambium alterius indossare nequit ; 
huic auteni regulariter id est integrum. Unde sccpe sex vel 
plurcs cessionrs dorso cambii inseriptcc legimtur^ quale cam- 
bium tunc vocari solet ein Giro^ vel^ ein girirter Wechsel} 

§ 213. But, although restrictive indorsements are thus 
clearly allowed, both by our law and the foreign law, still, as 


1 Ibid. ; Treuttcl v, Barandon, 8 Taunt. R. lOO ; Sigourney v. Lloyd, 3 Younge 
& Jcrv. 220; Bayley on Bills, ch. 5, § 1, p. 128, 129 (5th edit. 1830.) 

* Pothior do Cluinge, n. 23, 42, 89 ; Paniessus, Droit Comui. Tom. 2, § 348 ; 
Merlin, Repertoire, Endosscmcnt. 

3 Potl\ier, ibitl. See Pardessus, Tom. 2, art. 358 to 355. 

♦ Ileiiieec. dc Cainb. cap. 2, § 10 ; Id. § 19. 
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they necessarily tend to impair .the negotiability of Bills of 
Exchange, an intention to create such a restriction will not be 
presumed from equivocal language, and es|)ecially where it 
otherwise admits of a satisfactory interpretation. Thus, for 
example, an indorsement, “ Pay the contents to A. B., being 
part of the consideration on a certain deed of assignment exe- 
cuted by the said A. B., to the Indorser and others,” has been 
held not to be restrictive.^ So, where a Bill was made payable 
to A and B, or Bearer, and the name of thtiir bankers was writ- 
ten across it, and afterwards A transferred the check, on his 
own account, to another banker, it was held, that the transfer 
to the latter was good, unless, by the common understanding 
of bankers, there was information of a special appropriation of 
the check to tin; bankers of A and B.^ 

^ 21 1^ A qiudified indorsement is (as we have s(*(*ir'^) one 
which qualifies or limits the general responsibility of the In- 
dorser ; but it in no nianner whatsoever restrains the nc^gotia- 
bility (»f the Bill. Tims, for example, an indorscunent of a 
Bill to A, without recourse,” or ‘‘ at his own risk,” will not 
restrain the negotiability of the Bill ; but will simply exclude 
any responsibility of the Indorser, on the non-acceptance or 
non-payment thereof.^ Neither will an indorsement to A, ‘‘ or 

I Polls I?. Hood, 6 Esp. U. 57 ; Baylcy on Bills, oh. 5, § 1, p. 127 (5tli edit. 
1830) ; Chilly on Bills, c*h. 0, p. 259, 260 (8tli edit. 1833.) 

Stewart v. J^ee, 1 Moo<I. & Malk. 158; Chilly on Bills, eh. 6, p. 260 (8th 
edit. 1833) ; Baylcy on Bills, eh. 8, p. 324 (6th edit. 1830.) 

3 Ante, § 206. 

4 Kiee v. Stearns, 3 Ma9.s. R. 225; Chitty on Bills, ch. 6, p. 251, 251, 261 
(8th edit. 1833 ) ; Id. p. 37 ; Pike i>. Street, 1 M(X)d. & Malk. 226 ; Goupy v. 
Harden, 7 Taunt. R. 159, 162; Welch v. Lin do, 7 Crarich, 159; Pardessiis, 
Droit Comm. Tom. 2, art. 348 ; 3 Kent, Comm. Lcet. 44, p. 92, 93 (4th edit.) ; 
Pothier de Change, n. 42, 89. — Jii Mott v. Hicks, (1 Cowen, R. 513,) where 
a Note was payable to A. B. or order, A. B. indorsed it thus, “ A. B. agent.” 
It was held by the Court, that this was a restrictive or qualified indorsement, 
and exempted A. B. from all personal responsibility on the Note ; and was 
equivalent to writing over it, that it was at the risk of the Indorsee. But, 
quaere, if this case can be supported at law. See Story on Agency, § 154, 159, 
276, and cases there cited. 

20 
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order, for my use,” restrain its negotiability, although the 
Indorsee must take it, subject to my use.' And, a fortiori^ 
an indorsement expressive of the consideration, for which the 
indorsement is made, will not restrain the negotiability; as, 
for example, an indorsement, ‘‘ Pay the contents to A. B., 
being part payment of goods sold by him to me, or being in 
full of debt due to him by me.” ^ 

§ 215. On the other hand, an indorsement by the Payee, 
or other lawful Holder, may* enlarge his responsibility beyond 
that ordinarily created by law, without, in any manner, restrain- 
ing the negotiability of the Bill. V7e have already seen, that 
the obligation created by law, in cases of indorsement, is con- 
ditional, and requires the Holder to make due demand, and 
give due notice to the Indorser of the non-acceptance or non- 
payment of the Bill, and, if he omits so to do, the Indorser is 
discharged.® But an Indorser may absolutely guarantee the 
payment of the Bill in all events, and dispense with any such 
due demand or notice.^ In such a case, there is no reason to 


1 Ante, § 211 ; Bayley on Bills, ch. 5, § 1, p. 128, 129, 134 (5th edit. 1830) ; 
Evans v, Cramlington, Garth. R. 6, 2 Vent. 307, Skinn. R. 2G4 ; Treuttel v. 
Baraiulon, 8 Taunt. R. 100. 

8 Potts r. Reed, 6 Esp. R. 57 ; Bayley on Bills, ch. 5, § 1, p. 127 (6th edit. 
1830.) 

3 Ante, § 107 to 109. 

4 Upham V. Prince, 12 Mass. R, 14. But see, contra, Taylor r. Binney, 
7 Mass. R. 479 ; Canfield v, Vaughan, 8 Martin, R. 682 ; Allen v, Rightinere, 
20 Johns. R. 365 ; Kctehell v. Burns, 24 Wend. R. 456. — I am aware, that some 
doubt may exist upon this point, although it appears to me, that the true prin- 
ciple is as stated in the text. The true import of such a guaranty seems to me 
to be, that the Payee mean^ to say, I indorse and transfer this Bill to you, and 
I agree absolutely to pay the same, if not paid by the Acceptor, and waive my 
general rights as Indorser, and claim only such demand and notice as a Guar- 
antor might have. In Taylor v. Binney, (7 Mass. R. 479,) the Note was paya- 
ble to A. B. or order ; and after the Note became due, and remained unpaid, 
A. B. indorsed it, as follows ; “ Dec'r. 13, 1805. I guarantee the payment of 
the within Note, in 18 months, provided it cannot bo collected of the Promisor 
before that time.” A. B. then passed the Note, with this indorsement, to a third 
person, who passed it, without his own indorsement, to the plaintiff, who sued 
the Indorser. The Court held the action not maintainable. There were many 
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infer, that the Indorser means to*restrain the further negotia- 
bility of the Bill, even if he does mean to restrain the effect of 


special circumstances in the case. Mr. Justice Sewall in delivering the opinion 
of the Court, said : “ In the case at bar, the •plaintiff relies on an indorsement, 
which is not blank in the form of it”, but completed by the Indorser himself. 
The Note, with the words of the Payee in his indorsement, are to be construed 
together as one written instrument. The special guaranty, expressed in that 
indorsement, is the whole ground, upon which the present action against this 
defendant can be maintained; and the plaintiff does »()t rely upon any implied 
responsibility, resulting from the uidorsenient in the common f()rm. If this in- 
dorsement, in the whole tenor of it, may be construed to be, not only a guaranty, 
but also a transfer and assignment of the Note, which seems to have been tlui 
intention and understanding of the parties, the principal objection to the title of 
the plaiiitilf remains in force. There is no name inserted of the party to be 
entitled by the indorsement; and, if this omission might be supplied by extra- 
neous evidence, the tacts proved in the case render it certain, that the present 
plaintitf was not the party to the guaranty or assignment, wljcn it was made ; 
and no ovidenci^ has Ih*cii otfered of any subsequent privity oi assent between 
him and the defendant. But the argument of the plaintitf is, that the omission 
of the name of the Indorsee is evidence of an intention in the defendant and the 
other immediate party, whoever he was, to give an unlimited currency to this 
Note, and to a(;company it with the collaterjil promise of the Payee ; according 
to the usage and construction, in ordinary cases, of blank indorsements upon 
negotiable Bills or Notes. But, in the case at bar, there is no necessary impli- 
(talion lo tliis eifeet, arising from the ciivunisUnce of the omission of the name 
of the Indorsee or party to the guaranty. Tliis may luive been a mistake or 
accident. The negotiation was not upon the credit of the original Promisor, 
but whollt^ upon the final responsibility of the Indorser; the ability of the 
Promisor, considering the whole tenor of this indorsement, remaining at his 
risk ; and the assignment seems to be rather a confidence for the collection of 
the Note, than an absolute transfer of the property. The guaranty, taken inde- 
pendently of the Note, is a promise not negotiable, being conditional, and not 
absolute ; and, connected with it, the supposition is altogether unreasonable and 
improbable, of an unlimited currency intended for the Note itself, at the risk of 
the Indorser. The plaintiff fails, therefore, in the evidence necessary to his 
title, even admitting the usage cited, respecting Notes indorsed in blank, to have 
any application, where the indorsement is full and restrictive, and not at all in 
the form of a blank indorseme^, unless in the mere circumstance of omitting 
the name of the Indorsee.” In Upham u. Prince (12 Mass. R. 14,) the Note 
was payable to A. B. or order, on demand ; A. B. indorsed the note, “ I guarantee 
the payment of this Note within six months ; ” and it was then transferred 
to (y. 1)., who transferred it to the plaintiff. The Note not being paid at the 
end of the six months, the plaintiff brought a suit thereon against A. B. The 
Court, upon that occasion, said : “ Whatever effect such a writing on the back 
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the guaranty to his innmediatt Indorsee.^ And, if the indorse- 
ment is either without the name of any person, to whom it is 
indorsed, but a blank is left for the name, or if the Bill is 
indorsed to a person or his order, or to .the Bearer, with such 
guaranty, there is certainly strong reason to contend, that he 
means to give the benefit of the guaranty to every subsequent 
Holder ; * and, at all events, such a Holder has a right to hold 
him as Indorser of the Bill, as he has left its negotiability 
unrestrained.® [But in Massachusetts it is now well settled 


of a Note might legally have, beyond that of an assignment of the Note, we do 
not think it necessary to decide. But we arc all of opinion, that tho Note did 
not lose its negotiability by this special indorsement, any more than it would, if 
it had been indorsed with tho wonls, * without recurrence to the Indorser,' 
which is a common form of inilorsement, where the Indorser does not intend to 
remain liable. The defendant’s engagement amounts to a promise, that the 
Note should, at all events, bo paid within six months. Now, this promise may 
not be assignable in law ; and yet the Note itself may be assignable by the party, 
to whom it was so transferred, so that, upon non-payment of it by the Promisor, 
the Holder would have a right of action against Prince, as Indorser. A demand 
was made upon the Promisor within a short time after the date of the Note ; and 
notice was given to the Indorser, as soon as he returned to this country, he 
being absent during the whole of the six months the Note was to run. It does 
not appear, that he had any dwelling-house or place of business here while he 
was absent, so that a call upon him, as soon as he returned, was all that could 
be done or required. We think, upon the tacts agreed, that the defendant must 
be called.” This last decision seems to me to contain the true doctrine ; and 
it is not easy to perceive what reasonable objection lies to it. The indorsement 
amounts, in legal effect, to an agreement to be bound as Indorser for six 
months, and that a demand need not be made upon the Maker of the Note for 
payment at an earlier period. It is, therefore, a more waiver of the ordinary 
rule of the law, as to reasonable demand and notice upon Notes paj^able on 
demand. See, as to guaranty of Bills, Pothier do Change, n. 26, 50, 122, 123 ; 
Code de Comm, de TAval. art. 141, 142 ; Pardessus, Droit Comm. Tom. 1, art. 
851, 894 to 399; Chitty on Bills, ch. 6, p. 272, 273 (8th edit. 1833) ; 3 Kent, 
Comm. Lect. 44, p. 90, note (d), (4th edit.) ; Ketchell v. Burns, 24 Wend. K. 
456. 

1 Ibid. 

2 See on this point, Miller v, Gaston, 2 Hill, (N. T.) R. 188 ; McLaren v. 
Watson, 26 Wend. R. 425 ; Post, § 372, and note, § 455 to § 458, and note ; 
Hall u. Newcomb, 3 Hill, (N. Y.) R. 233. 

3 Upluun V, Prince, 12 Mass. R. 14. See Blakely Grant, 6 Mass. R. 386; 
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that if the Payee of a Negotiably Bill or Note guarantees its 
payment, without naming any person to whom he guarantees 
it, the Holder of such Bill or Note cannot sue the Payee, 
declaring upon it as Indorsee.'] 


Ketclicll V. Barns, 24 Wond. R. 456 ; Allen v. Rightmere, 20 Johns. R. 365. 
But sec, contra, Taylor v. Binney, 7 Mass. R. 479 ; Canfield v. Vaughan, 
8 Martin, R. 682. See, also, Lamourieux v. Hewit, 5 Wend. R. 307. 

[} Tuttle r. Bartholomew, 12 Met. 452. •Dewey, J§ there said, ‘‘ The objec* 
tion to the right of the plaintiff to maintain this action as Indors(‘o of the Note, 
for want of a proper indorsement by the Payee, presents a (|uestion of difficulty, 
and one on which there are conflicting adjudications. In Taylor v. Binney, 
7 jVIass. 479, it seems to have been directly held (hat a mere guarant)'^of the 
payment of the Note, in terms like the present, could not be treated as an in- 
dorsement in blank, transferring the Note toany5f>/?rt Ji(Je Holder, 'and authoriz- 
ing him to commonci^ an action in his own name, as Indorsee. The ground of 
that dcei.sion si^ems to be, that in the ease of a blank indorsmnent, by usage and 
well settled rules of law ajiplicable t§ negotiable paper, it is eompetimt for the 
Holder of the Note to make hims(‘lf the Indorsee, by filling up the blank indorse- 
ment, by proper words to that effeiit. But when the name of the Payee is not 
indorsed in blank, but is annexed to a guaranty, the purpose of the signature 
is said to be expressed, and there can be no implication that the purpose was to 
transfer the Note as Indorser generally. Another objection sanctioned by the 
Court in that case was, that there was no name inserted, m the writing signed 
by the Payee, of the party to be entitled to hold by the indorsement; which 
objection also exists here. 

“ A diflerent view of this question seems to have been taken in the. ease of 
Blakely v. Grant, 6 Mas.s. 386, which was an action upon a Bill of Exchange. 
This case was decided a year previous to that of Taylor v, Binney, but does not 
appear to have been referred to in the argument or decision of the latter case. 
In the ease of Blaktdy r. Grant, it was held that a signature of the Payee to the 
following words, ‘ Should the within Exchange not be accepted and paid agree- 
ably to its contents, I hereby engage to pay the Holder, in addition to the prin- 
cipal, twenty per cent, damages,’ might operate as a transfer of the Bill of 
Exchange, and that the indorsement was good, though no person was named a.s 
Indorsee ; and that a bond ^fide Holder might insert, above such stipulation, a 
direction to i)ay the contents to his order. 

“ In Upham u. Prince, 12 Mass, 14, the Payee, having signed a guaranty of 
the Note, expressed to be such, was held liable teethe Holder of the Note, as uj)on 
a common indorsement. The principle of this decision seems necessarily to be, 
that the Note was duly transferred by the signature of the Payee to the guar- 
anty. 

“ In a more recent case, True v. Fuller, 21 Pick. 140, the construction of a 
guaranty by a third person, written upon the back of a negotiable Note, which 
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§ 215 Where a person^ makes an indorsement in blank 
on a Bill, it will not be construed to be a guaranty, unless 
where such a construction is indispensable to give some effect 
to the indorsement, and to prevent an entire failure of the ex- 
press or presumed contract. Thus, if a Bill be negotiable, 
and the Payee should indorse it in blank, the indorsement will 
not enure as a guaranty, but simply as the contract of an In- 
dorser. The like rule will prevail if the indorsement is made 
by another person' tjian the Bayee ; for he may be well deemed 
as intending to stand in the character of a second Indorser 
after the Payee, although he was privy to the original con- 
sideration between the Drawer and the Payee, and indorsed it 


was also indorsed in blank by the Payee, was, that such guaranty was not nego- 
tiable ; that being complete in itself, it coujjl not be altered so as to convert it 
into a general indorsement. That case, however, differs from the case at bar, 
in this, that the guaranty was signed by a third person, and not by the original 
Promisee ; and the suit was brought by the Holder against the Guarantor, and 
not against the Maker of the Note. Perhaps little more is to be derived from 
that case, than the general principle therein stated, that an instrument filled up 
and complete in itself, cannot be altered by striking out or inserting words that 
will make it a general indorsement. 

“ The present case presents all the objections that were stated in tlie case of 
Taylor a. Binney, which wo are inclined to adopt as the better opinion, and 
which were tliere held fatal to tlie maintenance of the action ; with this addi- 
tional one, which wo think of great weight, viz : that the guaranty in the present 
case is a joint guaranty of Peter Snyder, the Payee, and Samuel Blodgct. This 
is a joint, and not a joint and several guaranty. How can it be transformed 
into a general indorsement by Snyder ? The contract or instrument, signed 
by Snyder and Blodget, is not only filled up, and complete in itself, but it is obvi- 
ously intended as a stipulation to which the names of both these persons may 
properly be subscribed. But a general indorsement of this Note could only be 
made, in the first instance, by Snyder, the Promisee. In this Blodget could 
not join. We are satisfied that no other effect can be given to this writing than 
that of a joint guaranty, and that this Note was not transferred thereby, as by 
a general indorsement in blank^ by the* Promisee. This objection is therefore 
fatal to the action. 

“ Without particularly considering the other point, as to the authority of the 
arbitrators to alter the time of the payment of the Note, (which we think an 
objection of some weight,) for the reasons already stated, *\ new trial will be 
granted in this court.” See also Belcher v. Smith, 7 Cush. 482.J 
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for the accomodation of the Drawer.^ But it would have been 
otherwise if the Bill had not been neg’otiable ; for tlien the in- 
dorsement would be utterly unavailable, unless as a guaranty * 

§ 216 . Sometimes the indorsement contains a clause, that 
the Bill may be returned, and notice may be given of the 
dishonor without a protest or without expense. This is often 
done in France by adding to the indorsement the words, 
“ retour %am proUt^^ or “ mm fraisJ' ^ In such a case, the 
omission by the Indorsee, or any subsequeiit Holder, to protest 
the Bill in case of a dishonor, will in no manner prejudice his 
rights ; but he will be entitled to the same in as ample a man- 
ner as if a protest had been duly made. Sometimes, also, 
the indorsement limits the reexchange and expenses in case 
of dishonor ; and this will of course be obligatory upon all 
the parties taking the Bill.^ 

§ 217. In respect to condititional indorsements, a very few 
words may suffice.® They may be on a condition precedent or 
a condition subsequent ; but, in either case the Indorser will 
be bound only to the extent of his engagement, and upon a 
full compliance with the terms thereof. If the terms are not 
complied with, the right and property in the Bill will revert to 
the Indorser, and he may recover upon the same in the same 
manner as if he had always been the Holder. Thus, where a 
Bill was indorsed, ‘‘ Pay the within to Messrs. A. & B., or 
order, upon my name appearing in the Gazette as Ensign in 
any regiment of the line, between the 1 st and the G^th, if 
within two months from this date ; ” and the Bill was sub- 
sequently indorsed by A. & B., and was paid by the Acceptor 


1 Seabury v. Hungerford, 2 Hill, (N. Y.) R. 80 ; Hall v, Newcomb, 3 Hill, 
(N. Y.) R. 233 ; S. C. 7 Hill, 416 ; Moore v. Cross, 5 Smith, (19 N. Y.) R. 227. 

2 Ibid. 

2 Chitty on Bills, cb. 5, p. 188 (8th edit. 1833); Pardessus, Droit Comm. 
Tom. 2, art. 425, 

4 Chitty on Bills, ch. 5, p. 188 (8th edit 1833.) 

* Chitty on Bills, ch. 6, p. 261 (8th edit 1833); Pardessus, Droit Comm. 
Tom. 2, art 341. 
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to the Holder ; it was held, that the name of the Indorser 
never having appeared in the “ Gazette ” as Ensign in any 
regiment of the line, the Indorser was entitled to recover the 
money from the Acceptor, notwithstanding such payment to 
the Holder.^ 

§ 218. There is no limit to the number of successive in- 
dorsements which may be made upon a Bill ; and, if they can- 
not all be written on the -Bill itself, a paper may be annexed 
thereto, which (as we have seen®) is called, in France, Allonge^ 
on which the later indorsements may be written, and which 
will be deemed a part of the Bill, and of the same obligation 
as if written upon the Bill itself.® Sometimes a Bill, which 
has been indorsed by a prior Indorser, comes back again to 
him by re-indorsement in the course of business. In such a 
case, he will be reinstated in his original rights in the Bill ; 
but he will ordinarily have no claim upon any of the In- 
dorsers subsequent to his own name. Peculiar circumstances 
may exist, which may vary the general rule; but then the 
party would not claim strictly in his character as a regular 
party to the Bill, hut upon a special contract growing out of 
the circumstances.^ / 

§ 219 . Sometimes an Indorser, like a Drawer,^ in order to 
avoid the inconvenience or necessity of a return of the Bill, in 
case it should be dishonored by the Drawee, directs the Payee 
or other Holder, in case of need, to apply to Messrs. A. & B., 


1 Robertson v. Kensinj»ton, 4 Taunt. R. 30 ; Chitty on Bills, cb. 6, p. 261 (8th 
edit. 1833) ; Bay ley on Bills, ch. 5, p. 126 (5th edit. 1830.) 

a Ante, § 204. 

3 Chitty.on Bills, eh. 6,p. 262 (8th edit. 1833); Ante, § 204; Pardcssus, Droit 
Comm. Tom. 2, art. 843 ; Pothier de Change, n. 24 ; Folgor v. Chase, 18 Pick. 
R. 63. 

4 Chitty on Bills, ch. 2, p. 29, 30 (8th edit. 1833) ; Id. ch. 4, p. 239 ; Bishop 
V. Hayward, 4 Term R. 470 ; Britten v. Webb, 2 Barn. & Cressw. 483 ; Morris 
V. Walker, 15 Adolph. & Ellis, N. S. 589 ; Bayley on Bills, ch. 9, p. 329 to 331, 
388 (5th edit. 1830.) 

« Ante, § 65. 
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(au besoin cbea Messrs, A. & B., ^ The meaiOBg af 

this is, that the Payee or ether Holder is,, m ease of. disiiBMe, 
to apply to the persons pained, who will accept dks B«ne &»r 
the honor of the Indorser, or Drawee, as the case nosy be. In 
such a case, the Holder may, and indeed is bound 'to Op^y to 
the persons so addressed, who may accept. and pay the same 
without any previous protest, in whidi wspect they differ from 
Acceptors supra protest ; and 'the persons so addressed will, 
upon payment, have a complete remedy forithe same against ^ 
party, for whose account they shall thus acoept apd pay the BiU.^ 
§ 220. In the next place, as ta the Tune of. Transier. In 
general, it may be stated, that a' transfer may be made at any 
-time, while the Bill remains a good subsisting unpaid Bill, 
whether it be before or after it hae arrived at maUirity.’’ Bat 
the rights of the Holder against the antecedent parties may be 
most materially affected by die time of die transfer. If the 
transfer is made before the maturity of die Bill to a bond .fide 
Holder, for a valuable consideraticNn,^ he will take it free of all 
equities between the antecedent pardes, of which he has no 
notice.^ If the transfer is after the maturity of the Bill, the 


1 Chitty on Bills, ch. p. 188 (8th edit. 1833) ; Id. cb. 6, p. 232 ; Pardessus, 
Droit Comm. Tom. 2, art. 206, 341, 885, 421 ; Ante, § 58, 565. This mode of 
drawing and indorsing Bills au Is SaM to be common on the continent of 
Europe. But it is far leas frequent in England and America,^ although thefe 
would not seem to be any doubt, iliat the legal effect thereof is the same in all 
these countries. Sec Chitty on Bills, eh. 5, p. 188 (8th edit. 1888 ) 

3 Chitty on Bills, ch. 6, p. 242 (Sth edit. 1883) ; Mutffxrd v, Walcot, 1 Ld. 
Kaym. 574 ; Boehm v. Sterling, 7 Term R: 428 ; Bayley on Bills, ch. 5, $ 8, 
p. 156 to 158 (5th edit. 1880) ; 1 BeH, Conun* B. 3, eh. 2, § 4, p. 402^ 403 (5th 
edit.) ; Havens v, Huntington, 1 Coweti, R. 887 ; Ante, f 188, 191 ; Leavitt n. 
Putnam, 1 Sandford, Superior Ct (N. X.) B. 199. Bills are rarely drawn 
payable on demand, and thereiff)^, M pnndplei applicable to the point when 
they are to be deemed overdue Or not^ ^ more natnMflly arlie Vrben we eOme 
to the consideration of the cases of notfe and checks payable on demand. In 
the cases of Bills made payable |it or at s6 many days bfHet rfght^ Hhe 
time when they should be presented^ and^of comae the tilhe wfihn^hey shatt be 
deemed overdue, will be discussed hnder the head of the mme' udien Brtie'aie^ 
to be presented. 

3 Ante, § 14, 187 ; Chitty on Bills, ch. 6, p. 220, 221, 240 to 243 (8th edit. 

B. OF EX. 21 
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Holder takes it as a dishonored Bill, and is affected by all the 
equities between the original parties, whether he has any notice 
thereof or not.^ [And a transfer on (lie last day of grace, has 
been held to be after maturity, within this rule, and to let in 
the equitable defences of the Maker But when we speak 
of equities between tlfe parties, it is not to be understood by 
this expression, that all sorts of equities existing between the 
parties, from other independent transactions between them, are 
intended ; but only, such equities as attach to the particular 
Bill, and, as between those parties, would be available, to con- 
trol, qualify, or extinguish any rights arising thereon.^ Still, 
however, subject to such equities, the Holder, by indorsement 
after the maturity of a Bill, will be clothed with the same 
rights and advantages as were possessed by the Indorser, and 
may avail himself of them accordingly.* 

§ 221 . The law of France, in a great measure, recognizes 
the like distinction between indorsements before, and indorse- 
ments after, the maturity of a Bill. In the latter case, all 


1833) ; Boelmi v. Sterling, 7 Term R. 423; Baylcy on Bills, ch. 5, § 3, p. 157 
to 163, 166 (5tli edit. 1830) ; Taylor v, Mather, 3 Term R. 83, note ; Brown v. 
Davies, 3 Tewn R. 80; Bosanqiiet v, Dudinan, 1 Stark. R. 1 ; Dunn v. O'Keefe, 
5 M. & Selw. 282; S, C. 6 Taunt, R. 305; Thompson t?. Gibson, 13 Martin, R. 
150; Marston v. Allen, 8 Mees. & Wel8b.^504 ; Savings Bank of New Haven 
V, Bates, 8 Conn. R. 505 ; SwiR v. Tyson, 16 Peters, R. 1. 

1 Ibid. Bayley on Bills, ch, 5, § 3, p. 162, 163 (5th edit. 1830) ; Chifty on 
Bills, ch. 6, p. 243, 244 (8th edit. 1883); Lee v. Zagury, 8 Taunt. R. 114; 
Rothschild v. Comey, 9 Barn. & Cressw. 388 ; Lloyd v. Howard, 1 5 Adolph. & 
Ellis, N. S. 995 ; Barber v, Richards, 6 Welsby, Hurlst. & Gordon, R,63 ; 3 
Kent, Comm. Lect. 44, p. 21, 92 (4th edit.); Down v. Hailing, 4 Barn. & 
Cressw. 830 ; Andrews v. Pond, 13 Peters, R. 06. — It seems, that, in Scotland, 
the indorsement of a Bill, which is overdue, does not affect the Indorsee with 
the equities between the original parties, unless there are some marks of dis- 
honor on the Bill. 1 Bell, Comm. B. 3, ch. 2, § 4, p. 403 (5th edit.) 

3 Pine V. Smith, Sup. Court, Mass. 1858, 21 Boston Law Rep. 559. 

^ Bayley on Bills, ck 5, § 8, p. 161, 162 (5^h edit 1830) ; Burrough u. Moss, 
10 Barn. & Cressw. 563 ; Ante* § 187, note (8) ; Whitehead u. Widker, 10 
Mees. & Welsh. 696. 

4*ti)bitty on Bills, ch. 6, p. 245 (8th edit 1888) ; Chalmers u. Lanion, 1 Camp. 

R. 888. 
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the equities between the other parties are not only let in, but 
even those of the creditors of the Indorser, who have, before 
the indorsement, and after the maturity, levied attachments 
of the debt in the hands of the debtor.^ - 

§ 22)2. Indorsements tire sometimes made upon Bills con- 
taining blanks, to be afterwards filled up, and sometimes upon 
blank paper, which are intended to be filled up, so as to make 
the party an Indorser. In all such cases, as against him, the 
Bill is to be treated exactly as if •it had been filled up before 
he indorsed it, and he will be bound accordingly.® And it 
will make no difference in the rights of the Holder, that he 
knows the facts ; unless, indeed, there should a known fraud 
upon the Indorser, or a known misappropriation of the Bill to 
other purposes than those which were intended.® 

§ 2^3. But there is a period, when Bills cease altogether 
to be negotiable, in whosever hands they may then be, so far 
as respects the antecedent parties thereto, who would be dis- 
charged therefrom by the payment thereof. Thus, for ex- 
am|)le, when a Bill has once been paid by the Acceptor, after 
it has become due, (although not, if paid before due, and the 
fact be unknown to the Holder,^) it loses all its vitality, and 
can no longer be negotiable.® [But the Accepton of a Bill 


1 Panlessus, Droit Comm. Tom. 2, art 351, 352; Chitty on Bills, ch. 6, p. 
242, and note (c), (8tli edit. 1833.) 

2 Chitty on Bills, ch. 6, p. 240, 241 (8th edit. 1838) ; Snaith u, Mingay, 1 
Maule & Selw. 87 ; Cruehlcy v. Clarance, 2 Maiile & Selw. 90 ; Bay ley on 
Bills, ch. 1, § 10, p. 36 (5th edit 1830) ; Id. ch. 5, § 8, p. 167, 168; Russel) 9. 
LaugstafFe, Doug. U. 514; Usher w. Dauncey, 4 Camp. R. 97 ; Pasmore v. 
North, 13 East, R. 517 ; Putnam v, Sullivan, 4 Mass. R. 45; Mitchell v. Culver, 
7 Cowen, R. 336; Violctt v. Patton, 5 Cranch, R. 142; 1 Bell, Comm. £. 8, 
ch. 2, § 4, p. 390 (5th edit) But see Abrahams v» Skinner, 12 Adolph. & Ellis, 
R. 763. 

3 Ibid. 

4 Bay ley on Bills, cli. 5, § 3, p. 166 (5th edit. 1830) ; Burbridge v. Manners, 8 
Camp. R. 194 ; Oiitty on Bills, ch. 6,,p. 248, 249 (8th edit 1833.) 

® Bayley on Bills, cli. 5, § 8, p. 165, 166 (5th edit 1830) ; Beck i». RoWey, 1 
H. Black. 89, note; Chitty on Bills, ch. 6, p. 248 (8th edit 1883); Parr v. 
Jewell, 32 Eng. Law & Eq. R. 894; S. C. 17 Com. B. Rep. 636; Bartrum v. 



BILLS OF EXCHANGE. 




[CH. VII. 


may discount it, and afterwards reissue it, so as to charge the 
Drawer, since that is not paying it, according to the law 
nisTchant.^] So, if it be dishonored by the Acceptor, and is 
then taken up by the Drawer, he cannot negotiate it, so as to 
charge the Indorsers^ although he might, so as to charge him- 
self, or the Acceptor, if tie latter be liable to him.^ Still, 
however, Bills remain negotiable even after payment, so far as 
respects the parties, who shall knowingly negotiate the same 
afterwards ; for, ih%such a case, the negotiation cannot preju- 
dice any other persons, and will only charge themselves.® 
[But the indorsement of ^ negotiable Bill after its dishonor, 
has been held to be a new and independent contract, distinct 
from the original Bill, and in its effect between the Indorser 
and Indorsee distinct from the negotiable character of such 
Bill ; so that if indorsed to a particular person by name, 
without adding the words “ or order,” or equivalent words of 
negotiability, he cannot transfer it by indorsement so as to 
enable his Indorsee to sue upon it in his own name.^] 

§ 224^ We have already had occasion to consider, what, in 
general, are the obligations*^ created by law on the part of 


Caddy, 9 Adolph. & Ellis, 275, 281 ; Jones v, Broadhurst, 9 Manning, Granger 
& Scott, K. 186 ; Williams t;. James, 15 Adolph. & Ellis, N. S. 499. 

1 Attenborough v. Mackenzie, 11 Exch. K. ; S. C. 86 Eng. Law & Eq. R. 
562. And see Morley v. Culverwell, 7 M. & W. 174. 

^ Callow u. Lawrence, 3 Maule & Selw. 95 ; Hubbard v. Jackson, 4 Bing. 
R. 390 ; Chitty on Bills, ch. 6, p. 248, 249 (8th edit 1833r) 

* Bayley on Bills, ch. 5, § 8, p. 166 (5th edit 1830) ; Bpehm r. Sterling, 7 
Termi R. 423 ; Callow v. Lawrence, 8 M. & Selw. 95 ; Hubbard v. Jackson, 4 
Bing. R. 890; Guild v. Eager, 17 Mass. R. 615; Hayens v. Huntington, 1 
Cowen, R. 887 ; Mead v. Small, 2 Greenl. R. 207. [And where the Drawer of 
a Bill, payable to his own order, indorsed it, and it was accepted and dis« 
honored, and the Drawer received it back and pmd the amount thereof to his 
Indorsee, it has been decided that he may return the Bill to such Indorsee for 
the purpose of suing the Acceptor as Trustee of the Drawer ; and the payment 
is no answer to an action by such Indorsee, if there be evidence that on pay- 
ment by the Drawer the Bill was left in the hand of the Indorsee in order to be 
put in suit Williams v. James, 15 Adolph. & Ellis, N. S. 499.] 

♦ Leavitt v, Putnam, 1 Sandford, Superior Ct. (N. T.) R. 199, 
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Indorsers and Holders of Bills to subsequent Indorsees or 
Holders thereof.^ Every party, indorsing a Bill, either in 
blank or in full, and without restriction or qualification, 
thereby passes the interest and property in the Bill to the 
Indorsee, if he takes it for value.^ 1( he takes it as agent, he 
has an election to treat it, as to the other parties to the Bill, 
either as his own property, or as that of hh principal ; but as 
to the latter, the indorsement creates no property whatsoever 
in him, and the principal may revoke the ^authority, and re- 
claim the Bill from him, as long as it remains in his posses- 
sion.® 

§ 225, But, besides amounting to a transfer of the property 
in the Bill, the indorsement creates (as we have seen *) an 
implied contract, on the part of the Indorser, that the Bill 
shall be duly honored ; and^ if qot, that he, upon due [irotest 
and notice, will pay the amount to the Indorsee, or to any 
subse(juent Holder.® The indorsement, also, by the like 
implication, imports, that the antecedent names on the Bill 
are genuine ; and that he has a good title, under them, to 
the same.® Where there is no hidorsement by the Holder, 


1 Antc,§ 108, 111. 

2 Cliitty on Bills, ch. 6, p. 265, 26*6 (8th edit. 1833) ; Code de Comm. art. 
136 ; Pothier dc Change, n. 79, 80. 

3 Ante, § 198, 207, 209; Pothier de Change, n. 90 ; Chitty on Bills, ch. 6, 
p. 255, 256, 260, 268 (8th edit 1838); Id. ch. 9, p. 428, 429 ; Bayley on Bills, 
eh. 5, § 2, p. 132, 133, 143, 144 (5th e<lit. 1830) ; Id. ch. 10, p. 445 ; Ex parte 
Baldwin, 19 Ves. 23^; Clark v. Pigot, 12 Mod. R. 192, 193 ; S. C. 1 Salk. R. 
156; Little v. Obrien, 9 Mass. R. 428; Brigham v. Marean, 7 Pick. R.*^40; 
Guernsey v. Burns, 25 Wend. R, 411. Contra, Thatcher v. Winslow, 6 Mason, 
R. 68; Sherwood v. Roys, 14 Pick. R. 172. Although there is some discre* 
pancy in the authorities, I think that the text contains the true principle. 

4 Ante, § 108, 109, 111. 

* Ante, § 108, 109, 110, 111, 200; Chitty on Bills, ch. 6, p. 265 to 267 (8th 
edit 1833) ; Bayley on Bills, ch. 5, § 3, p. 169, 170 (5th edit 1830) ; Pothier 
de Change, n. 79, 80. 

® Ibid. But see East India Company v. Tritton, 3 Bam. & Cressw. 280; 
Ante, § 110, 111. — Pardessus expressly saya, that an indorsement amounts tea 
guaranty of the future solvency of debtors, rince the Indorser is a Guarantor in 
21 * 
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but a mere delivery by him, as in the case of a Bill payable 
to Bearer, or a Bill having^ a blank indorsement by the Payee, 
or some third person, no obligation whatsoever is created, 
except between the immediate parties to the transfer.^ But, 
as between the immediate parties, where the transfer by 
mere delivery is for a preexisting debt, or for any valuable 
consideration paid •or passed at the time, to the person so 
delivering the Bill, (and not a mere sale or exchange, at 
the risk of the llaker,) there is an implied obligation, that 
the Bill is genuine ; ^ that the names of the parties to prior 
indorsements are also genuine ; ® and that, as far as the knowl- 
edge and information of the person, passing it, extends, there 
is no reason to doubt, that it will be duly honored upon pre- 
sentment.^ Indeed, the doctrine now established, seems to 
extend further ; and it is held, that, as between the immediate 
parties, unless the Bill be taken as absolute payment, or at the 
risk of the Taker or Transferree, there is an implied under- 
taking, on the part of the person, passing it by mere delivery, 
that it will be duly honored and paid upon due presentment, 
and, if not, that he will, updh due notice given to him, pay the 
amount to the Taker or Transferree.® 


solido with the other persons, whose signatures are on the Bill, of the verity of 
the Bill, as well as of its payment at maturity. Pardessus, Droit Comm. Tom. 2^ 
art. 847. 

I Chitty on Bills, ch. 6, p, 268 to 271 (8th edit. 1883) ; Ante, § 109. 

* Chitty oh Bills, ch. 6, p.^ 268 to 271 (8th edit. 1838) ; Camidge v. Allenby, 
6 Barn. & Cressw. 373 ; Ante, § 111 ; Aldrich v. Jackson, ^ Rh. Is. R. 218. 

3 ibi<l. ,* Jones v, Ryde, 5 Taunt. R. 488; BayJey on Bills, ch. 6, § 3, p. 169, 
170 (5tli edit 1830); Bruce w. Bruce, 1 Marsh. 168; S. C. 5 Taunt. 495; 
Ante, § 111. See Gompertc v, Bartlett, 24 Eng. Law & Eq. R. 156 ; S. C. 2 
El. & Bl. 849 ; Gurney v. Wommly, 28 Id. 256. 

< Chitty on Bills, ch. 6, p. 268 to 271 (8th edit 1833); Bayley on Bills, ch. 
7, § 1, p. 232, 238 (6th edit 1830) ; Ante, § 108 to 112 ; Camidge v. Allenby, 
6 Barn. 3c Cressw. 378, 382 ; Beeching «r. Gower, 1 Holt, N. F. R. 313. 

® Chitty on Bills, ch. 6, p. 268 to 271 (8th edit 1888) ; Ante, 108, 110, 111 ; 
'Camidge n. Allenby, 6 Barn. & Cressw. 378; Owensoa v. Morse, 7 Term R. 
60; Ex parte Blackbume, 10 Ves. 204; Endy v. Lye, 15 East, 7, 18, per 
3Ayky, J. This subject seems invedved in some perplexity by the authorities, 
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§ 226 . In the case of a transfer of a Bill drawn in sets, 
each part must be delivered to tlie person in whose favor the 


especially where the Bill, when taken, (as, for example, the Bill of a banker 
payable to Bearer,) is the Bill of parties, wb6 are iiisolvent and unable to pay 
at the time of the transfer, and that fact is unknown to both parties. Under 
such circumstances, it has been held in Pennsylvania, in the case of the trans- 
fer of bank notes, after the bank had failed, unknown to both parties, that the 
Holder had no right to recover against his immediat^Transferrer. Bayard v. 
Shunk, 1 Watts & Sdrg. 92. Tlfe like ddbtrine sectj^ to have been intimated 
in Young v. Adams (6 Mass. B. 182, 185), and was held in Scruggs v. Gass (8 
Yerger, R. 175), and Lowsey v, Murrell (2 Porter, R. 282.) But the opposite 
doctrine was maintained in Lightbody v. The Ontario Batik (11 Wend. R. 1), 
and affirmed on error, in the Court of Errors, in 13 Wend. 101 ; and in Fogg 
». Sawyer, 9 New Hamp. Rep. 865; Post, ^ 419; Harley v. Thornton (2 Hill, 
So. Car. R. 509), is on the same side. [See also Wainwright u. Webster, 11 
Vemiont, 576 ; Frontier Bank v. Morse, 22 Maine, 88; Timinis v. Gibbins, 14 
Eng. Law & Eq. H. 64, and Bennett's note.] After all, the point seems to 
resojve itself more into a question of fact, as to tlfe intent, than as to law ; and 
it must, and ought, to turn upon this, whether, taking all the circumstances 
together, the Bill was taken as absolute payment by the Holder, at his own 
risk, or only as conditional payment, he using due diligence to demand and 
collect it. Mr. (Uiitty has discussed the subject somewhat at large, and says : 
“ It has been said that a transfer by mere delivery, without any indorsement, 
when made on account of a preexisting debt, or for a valuable consideration 
pas.sing to the Assignor at the time of the assignment (and not merely by way 
of sale or exchange of paper), as, where goods are sold to him, imposes an 
obligation on the person making it, to the immediate person, in whose favor it 
is made, equivalent to that of a transfer by formal indorsement. But this ex- 
pression seems incorrect; for the party transferring only by delivery, can 
never be sued upon the instrument, either as if he were an Indorser, or as 
having guaranteed its payment, unless he expressly did so. The expression 
should be, ‘ that, if the instrument should be dishonored, the Transferrer in such 
ca.se is liable to pay the debt, in respect of which he transferred it, provided it 
has been presented for payment in due time, and that due notice be gIVen to 
him of the dishonor.' A distinction was once taken between the transfer of a 
Bill or Check for a precedent debt, and for a debt arising at the time of the 
transfer ; and it was held, that, if A bought goods of B and at the same time 
gave him a DraR on a banker, which B took without any objection, it would 
amount to payment by A, and B could not resort to him in the event of the 
failure of the banker. But it is now settled, tbat, in such case, unless it was 
expressly agreed, at the time of the transfer, that the Assignee should take the 
instrument assigned, as payment, and run the risk of its being paid, he may, in 
case of default of payment by the Drawee, maintain an action against the 
r, on the consideration of the transfer. And, wliere a Debtor,^ in pay- 
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transfer is made*; otherwise, the same inconveniences would 
ensue, as upon a neglect by the Drawer to deliver each of them 
to the Payee ; ^ that is to say, there may be difficulties in 
negotiating the Bill, or in obtaining payment thereof. In the 
first place, the bond' fide Holder of any one of the set, if 
accepted, might recover the amount from the Acceptor, who 
would not be bound to accept any other of the set, which was 
held by another person, although he might be the first Holder.^ 


ment of goods, gives an order to pay the Bearer the amount in Bills on Lon- 
don, and the party takes Bills for the amount, he will not, unless guilty of 
laches, discharge the original debtor. And, where a person obtains money or 
goods on a bank note, navy bill, or other Bill or Note, on getting it discounted, 
although without indorsing it, and it turns out to be forged, he is liable to refund 
the money to the party from whom he received it, on the ground that there is 
in general an implied warranty, that the instrument is genuine. And, though 
a party do not indorse a Bill Note, yet he may, by a collateral guaranty or 
undertaking, become personally liable. But, as, on a transfer by mere delivery, 
the Assignor’s name is not on the instrument, there is no privity of contract be- 
tween him and any Assignee, becoming such after the assignment by himself ; 
and, consequently, no person, but his immediate Assignee, can maintain an 
action against him, and that only on the original consideration, and not on the 
Bill itself. And, if only one of several partners indorse his name on a Bill, 
and get it discounted with a ba^er, the latter cannot sue the firm, though the 
proceeds of the Bill were carried to the partnership account Wh^n a transfer 
by more delivery, without indorsement, is made merely by way of sale of the 
Bill or Note, as sometimes occurs, or exchange of it for other Bills, “or by way 
of discount, and not as a security for money lent, or where the Assignee ex- 
pressly agrees to take it in payment, and to run all risks ; ho has, in general, 
no right of action whatever against the Assignor, in case the Bill turns out to be 
of no value. But there can bo no doubt, that, if a man assign a Bill for any 
sufficient consideration, knowing it to be of no value, and the Assignee be not 
aware •of the fact, the former would, in all cases, bo compellable to repay the 
money he had received. And it should seem, that, if, on discounting a Bill or 
Note, the Promissory Note of country bankers be delivered after they have 
stopped payment, but unknown to the parties, the person taking the same, 
unless guilty of laches, might recover the amount from the Discounter, because 
it must be implied, that, at the time of the transfer, the Notes wei*e capable of 
being renewed, if duly presented for payment.” Chitty on Bills, ch. 6, p. 268 
to 271 (8th edit. 1883.) 

^ Ante, § 67 ; Bayley on Bills, ch. 5, § 8, p. 169 (5th edit 1830) ; Id. ch. 1, 
§9,p. 29. 

8 Perreira u. Jopp, 10 Barn, k Cressw. 450, note (a) ; Holdsworth v. Hunter, 
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In the second place, payment to the Holder of any one part of 
the set would be a complete discharge of the Acceptor, as to 
all the other parts.^ 


10 Barn. & Cressw. 449; Kearney w. West (4ranada Mining Co. 38 Kng. Law 
& Eq. R. 827; Chitty on Bills, ch. 5, p. 176, 177 (8th edit. 1883) ; Pardessus, 
Droit Comm. Tom. 2, art. 888. 

1 Ibid. 
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CHAPTER VIII. 

PRESENTMENT OF BILLS FOR ACCEPTANCE. 

§ 227 . Let us Jiext proceed to the consideration of the 
Presentment of Bills for Acceptance, after which we shall 
naturally be led to the mode and effect of an acceptance ; 
and the proceedings to be had upon a non-acceptance. And, 
in the first place, as to the Presentment of Bills for Accept- 
ance. The receipt of a Bill implies an undertaking from the 
Receiver or Holder to every party to the Bill, who could be 
entitled to bring an action on paying it, to . present the same 
in proper time to the Drawee for acceptance, when accept- 
ance is necessary, and to the Acceptor for payment, when the 
Bill has arrived at maturity, and is payable ; to allow no 
extra time for payment to the Acceptor; and to give notice 
without delay, and within a reasonable time, to every such 
person, of a failure in the attempt to procure a proper accept- 
ance or payment.^ Any default or neglect, in any of these 
respects, will discharge everysuch person from responsibility 
on account of a non-acceptance or non-payment ; and will 
make it operate generally as a satisfaction of any debt, or de- 
mand, or value, for which it was given.^ 

§ 228. And here, the first inquiry naturally is. In what 
cases an acceptance is necessary. The proper answer is, That, 
upon all Bills payable at sight, or at so many days after sight, 


' Bayley on Bills, ch. 7, § 1, p. 217 (5tli edit. 1*1830) ; Id. § 2,p. 286 ; Heinecc. 
do Camb. cap. 4, § 26 ; Ante, § 112. 

* Ante, § 112; Bayley on Bills, cb. 7, § 1, p. 217, 218 (6th edit. 1880) ; Sy- 
derbottom t*. Smith, 1 Str. R. 649 ; Gke v. Brown, 2 Str. R. 792. 
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or after any other event not absolutely fixed, or after demand, 
a presentment to the Drawee for acceptance is absolutely neces* 
sary, in order to fix the period, when the Bill is to be paid.^ 
This is sufficiently obvious in the cases of Bills payable at so 
many days after sight, or after demand, or after a certain 
event. The like rule prevails in tiie French law.® But it is 
equally true in our law, although not in the French law, as to 
Bills payable at sight, which are ndt, in fact, payable upon 
presentment, but whfi?h have the ordinary ddys of grace allowed 
them for payment, after presentment.® But Bills payable on 
demand, (which are immediately payable on presentment,) or 
payable at a certain number of days after date, or after any 
other certain event, need not be presented for acceptance at all; 
but only for payment.^ And, here, again, the French law co- 


1 Bayley on Bills, c*li, 7, § 1, p. 244, 245 (5th edit. 1830) ; Chitty on Bills, ch. 

7, p. 299 (8th edit. 1833) ; Muilman t;. D’Eguino, 2 H. Black. 305 ; Holmes v, 
Kerrisolfi, 2 Taunt. R. 323 ; Pardcssus, Droit Comm. Tom. 2, art. 358, 302, 863 ; 
3 Kent, Comm. Lcct. 44, p. 82, 83 (4lh edit) ; Aymar v. Bed's, 7 Cowen, R. 
705; Robinson v. Ames, 20 Johns. R. |46 ; Wallace v. Agry, 4 Mason, R. 336 ; 
S. C. 5 Mason, R. 118 ; Mitchell v. Degrand, 1 Mason, R. 176. 

2 Pardcssus, Droit Comm. Tom. 2, art. 358, 862, 881. 

3 Ibid. ; Chitty on Bills, ch. 9, p. 407, 409, 410 (8th edit 1833) ; Dehers u. 
Harriot, 1 Show. R. 163, 164; Coleman v, Saycr, 1 Barnard. R. 303 ; Anson v. 
Thomas, cited Bayloy on Bills, ch. 3, § 2, p. 98, note (22), (5th edit. 1830) ; Id. 
ch. 7, § 1, p. 227 ; Towiisley v. Sumrall, 2 Peters, R. 170, 178 ; Bank of Wash- 
ington r. Triplett, 1 Peters, R. 25. — In this respect our law differs from the 
law of France ; for, in that country Bills payable at sight are immediately pay- 
able as soon as presented, without any allowance of days of grace. Pothier de 
Change, n. 12, 172, 198; Jou8se,8ur L’Oixl. dc 1673, tit 5, art 4, p. 79 (edit 
1802); Code de Comm. art. 130 ; Pardessus, Droit Comm. Tom. 2, art 420; 
Locr6, Esprit du Code de Comm. Tom. 1, art. 130, p. 425. The law of Spain 
seems to agree with that of France. The law of Holland is like our law. Chitty 
on Bills, ch. 9, p. 409, 410 (8th edit 1888.) Even in England, the old writers 
held, that no days of grace were allowed on such Bills of Exchange. Ibid. ; 
Beawes, Lex Merc, by Chitty, Vol. 1, p. 608, pi. 256 (edit. 1813) ; Kyd on Bills, 

8, 9 (3d edit 1795) ; 1 Bell, Comm. B. 3, ch. 2, p. 411 (5th edit.) ; Savary, Le 
Parfait Negociant, Tom. 1, Part 3, Liv. 1, ch. 4, p. 814. 

^Chitty on Bills, ch. 7, p. 299, 800 (8tb edit 1888); O’Keeffe v. Dunn, 6 
Taunt. R. 305 ; S. C. 5 Maule & Selw. 282; Orr v. Maginnis, 7 East, R. 859 ; 
Com. Dig. Merchant, F. 6 ; 3 Kent, Comm. Lect. 44, p. 82, 83 (4th edit-); Post, 
§ 284. 
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iiicides with ours.^ However, in practice, wherever the Bill is 
payable at a certain number of days after date, it is usual, and 
certainly is prudent, to present it for acceptance.^ If pre- 
sented, the Holder roust conduct hiinself in the same way, 
and make protest, and give notice, in the same manner, as 
he would upon a Bill payable at so many days after sight.^ 

§ 229. In the next place. By whom, and to whom, is the 
Bill to be presented for acceptance ? In general, it must be 
presented by theSLIolder, or his authollzed agent.^ If not 
presented by any person having proper authority to hold the 
Bill, the Acceptor may not be bound to accept it. But if he 
does, the acceptance will avail in favor of the true Holder.® 
As to the person, to whom the Bill should be presented, it is 
obvious, that it should be presented to the Drawee, if he can 
be found, or to his authorized agent.® If he cannot be found, 
or if he refuses to accept, it should then be presented to the 
person, if any, to whom, in case of need (au iesoin) he is 
directed to apply If the Bill be drawn on a partnership, it 
should be presented to the partners, or some one of them, for 
acceptance.® If drawn on persons, not partners, it is said, 
that it should be presented to each of them for acceptance.® 


1 Pardessus, Droit Comm. Tom. 2, art 858, 862, 381 ; Savary, Le Parf. Ne- 
gociant, Tom. 1, Part 3, ch. 4, p. 814. 

9 Ibid. ; Code do Comm, art 125. 

3 Chitty on Bills, ch. 7, p. 299, 300 (8th edit 1883) ; O’Keeffe v. Dunn, 6 
Taunt R. 305 ; S. C. 5 Maule & Solw. 282 ; U. States v. Barker, 4 Wash. Cir. 
R. 464 ; Bank of Wasliington v. Triplett, 1 Peters, R. 25 ; Post, § 284. 

* Chitty on Bills, ch. 7, p. 300, 301 (8th edit 1833.) 

3 Ibid. ; Pardessus, Droit Comm. Tom. 2, art. 360. 

« Chitty on Bills, ch. 7, p. 301, 303 (8th edit 1833); Check v. Roper, 5 Esp. 
R. 175. 

7 Ante, § 63, 219 ; Chitty on Bills, ch. 7, p. 301 (8th edit 1833) ; Pothior de 
Change, n. 187. 

3 Chitty on Bills, ch. 7, p. 321 (8th edit 1833) ; Pothior de Change, n. 137 ; 
Code de Comm, art 173. 

3 Chitty on Bills, ch. 7, p. 801, 310, 321 (8th edit 1833) ; Bayley on Bills, ch. 
6, § 1, p. 201 (5th edit. 1830) j’^Molloy, B. 2, ch. 10, § 18, 19 ; Marius on Bills, 
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§ 230. Every Bill drawn imports a contratict on the part of 
the Drawer (as vre have seen), that the Drawee is a person 
competent to accept, as well as that he will accept the Bill.^ 
If, therefore, the Holder, upon presentment of the Bill, ascer- 
tains that the Drawee is an infant, or a feme covert, or other- 
wise incapable of contracting ; he is not bound to take their 
acceptance, but he may treat the Bill as dishonored, and pro* 
test it accordingly, and give notice thereof to the antecedent 
parties.^ The death%f the Drawee, or his4cnown bankruptcy, 
or insolvency, or absconding, will be no excuse for the omis- 
sion of presentment of the Bill for acceptance; but, in the 
former case, a presentment should be made to his personal 
representatives, if any, or at his last place of domicil ; and, in 
the latter cases, at his place of domicil or business ; and the 
Bill be protested, and ^ notice of the non-acceptance be, in like 
maimer, given to the antecedent parties.® 

§ 231. In the next place. Within what period of time is 
the Bill to be presented for acceptance 1 This, of course, de- 
pends upon circumstances. If the Bill be drawn payable at a 
certain time after date, it must be presented before, or at the 
time when, it arrives at maturity.^ If it be payable at sight. 


p. 16. — There may be room for a doubt on this point; for, if one of the Drawees 
should refuse to a<’eopt, the Holder would not be bound to take the single ac- 
eeptaiK'C of the other; and, if he did, it would be at his own risk, if the Bill 
was not protested. 

1 Ante, § 107. 

2 Chi tty on Bills, ch. 7, p. 310 (8th edit. 1833.) 

3 Chitty on Bills, ch. 8, p. 360 (8th edit. 1833) ; Baylcy on Bills, ch. 7, § 1, 
p. 218, 219 (5th edit. 1830) ; Pothier de Change, n. 146. 

4 Bayley on Bills, ch. 7, § 1, p. 229, 230 (5th edit. 1830) ; Post, § 344 ; Goupy 
V. Harden, 7 Taunt. R. 169 ; Bachellor v. Priest, 12 Pick. R. 399, 406 ; Towns- 
ley V, Sumrall, 2 Peters, R. 178 ; Locr^, Esprit du Code de Comm. Tom. 1, Liv. 
1, tit. 8, § 1, art. 160, p. 499, 500; Pardessus, Droit Comm. Tom. 2, art. 35B ; 
Heinecc. dc Camb. cap. 4, § 24. — The language of Heineccius is: “Pornx 
I c mittens litteras cambiales, sive solas, sive primas, sine cunctatione ad prassent- 
antem mittet : nam si ea in re in mora est, omne damnum inde emergens ferre 
cogitur. (Vid. O. C. Lips. § 28.) Id Tero intelligendum tan turn est de cam- 
biis platearum, quia cambia feriarum non nisi ineuntibus nundinis (wenn die 
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or at so many days after sight, or on demand, then, unless 
there be some clear and determinate usage of trade, which 
ascertains and fixes a definite time, within which the present- 
ment must be made (for, undoubtedly, in such a case the usage 
would govern,)^ the only rule that can be laid down, is, that it 
must be presented within 'a reasonable time ; ^ and what will 
be a reasonable time must depend upon all the circumstances 
of each particular case.® Where a Bill is payable at sight, or 
at a certain numb^jF^ of days ^fter sight, ^ the Holder keeps it 
in his own possession for an unreasonable time, and thus locks 
it up from circulation, he ’makes the Bill his own, and will 
have no remedy against any of the other antecedent parties 
upon the Bill, from or through whom he derived his title.^ 
But if the Bill (wliether foreign or inland) is kept in circula- 
tion, and not held by any one Holder, through whose hands it 
passes, an unreasonable time, it seems difficult to assign any 
particular time, in which it ought to be presented for accept- 
ance.® In respect to inland Bills, the rule may, in its applica- 


Eiuluututig (ler Messe geschehen) priBscntari, jam supra monuimus. Si cer- 
ium tciiipus solutionis a datis litteris computauduni exprimitur, sudicit, si paullo 
ante diem solutionis cambium pruesentetur/’ 

1 Mellisb V, Kawdon, 9 Bing. 11. 416. 

2 Brcscott Bank v. Caverljr, 7 Gray, 221 ; Mullick v. Radakissen, 9 Moore, P. 
C. 66 ; S. C. 28 Eng. Law & Eq. R. 86 ; Bridgeport Bank v. Dyer, 19 Conn. 136. 

3 Chitty on Bills, cli. 7, p. 301, 302 to 305 (8th edit. 1833) ; Bayley on Bills, 
ch. 7, § 1, p. 227, 228, 232 to 244 (6th edit. 1830) ; Muilman r. D’Eguino, 2 H. 
Bl. 565, 569 ; Goupy v. Harden, 7 Taunt. R. 159 ; Mellish v. Rawdon, 9 Bing. 
R. 416 ; Fry r. Hill, 7 Taunt. R. 397 ; Wallace v, Agry, 4 Mason, R. 336 ; S. 
C. 5 Mason, R. 118 ; Field v. Nickerson, 18 Mass. R. 131 ; Gowan v, Jackson, 
20 Johns. R. 176; Aymar v. Beers, 7 Cowen, R. 705; Straker v. Graham, 4 
Mees. & Welsh. 721; Rice r. Wesson, 11 Met. R. 400; Lockwood v, Craw- 
ford, 18 Conn. R. 361. 

^ Bayley on Bills, ch. 7, § 1, p. 227 to 230 ; Muilman w. D'Eguino, 2 H. 
Black. 565, 569 ; Goupy v. Harden, 7 Taunt. R. 159 ; Chitty on Bills, ch 7, p. 
301 to 305 (8th edit 1833) ; Mellish v, Rawdon, 9 Bing.^. 416; Fry v. Hill, 
7 Taunt. R. 397 ; Gowan v, Jackson, 20 Johns. R. 176; Robinson i;. Ames, 20 
Johns. R. 146 ; Wallace v. Agry, 4 Mason, R. 336 ; S. C. 5 Mason, R. 118. 

6 Ibid.; Fry w. Hill, 7 Taunt R. 397; Mellish v, Rawdon, 9 Bing. R. 416 ; 
Wallace u. Agry, 4 Mason, R. 386 ; S. C. 5 Mason, B. 118. 
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tion, require some limitations, resulting from the common 
course of business, or the circulation of particular classes of 
Bills (such as country bankers’ Bills), difierent from those, 
which ordinarily apply to foreign Bills.’ But in respect to 
foreign Bills, the conveniences, if not the necessities, of trade, 
seem to require, that a very liberal allowance of time, both 
for the transmission and the presentment of Bills, should be 
allowed to every successive Holder.* [^In a recent case before 


1 Cbitty on Bills, eh. 7, p. 801 to 804 (8th edit. 1833) ; Fry w. Hill, 7 Taunt. 
11. 897 ; Shutc v. Robins, 1 Mood. & Malk. 133 ; S. C. 3 Carr. & Payne, 80. 

^ Muihnan v. D’li^guino, 2 IL Black. 565, 569 ; Goupy v. Harden, 7 Taunt. 

R. 159; Mollish v. Rawdon, 9 Bing. R. 416; Gowan v. Jackson, 20 Johns. R. 
176 ; Robinson v. Ames, 20 Johns. R. 146 ; Wallace v. Agry, 4 Mason, R. 386 ; 

S. C. 5 Mason, R. 118. — In the case of Mcllish v. Rawdon (9 Bing. R. 416), 
which was the case of a foreign Bill, Lord Chief Justice Tindal, in delivering 
the opinion of the Court, said : ** Whether there has been, in any particular 
case, reasonable diligence used, or whether unreasonable delay has (Xicurred, is 
a mixed (piestion of law and fact, to be decided by the jury, acting under the 
direction of the judge, upon the particular circumstances of each case. The 
judgment of the Court of Common Pleas, in the case of Muilman v. IVEguino, 
seems to us to lead directly to this conclusion, and to no other. And, although 
one expression, used by Mr. Justice Butler in giving his judgment, is much 
relied on by the defendant, namely, that, ‘ if, instead of putting the Bill into 
circulation, the Holder were to lock it up for any length of time, I should say he 
was guilty of laches,* such expression, when properly considered, only leaves 
the rule above laid down as uncertain and undefined in its application as it was 
before. * To loc*k the Bill up, for any length of time,* docs not and cannot mean, 
that keeping it in his hands for any time, however short, would make him guilty 
of laches. It never can be required of him, instantly, on the receipt of it, under 
all disadvantages, cither to put it into circulation, or to send it forward to the 
Drawee for acceptance. To hold the purchaser bound by such an obligation 
would greatly impede, if not altogether destroy, the market for buying and sell- 
ing foreign Bills, to the great injury, no less than to the inconvenience, of the 
Drawer himself. For, if he has no opportunity to realize bis Bill by sale at 
home, he can only obtain the amount by sending it out to a correspondent, at 
the place upou which it is drawn, incurring thereby delay, expense, and risk ; 
and, if the buyer is not to be allowed ^ reasonable discretion, as to the time of 
parting with the Bill, how can the Drawer expect to find a ready sale ? The 
meaning, therefore, . of the expression above referred to, is, and, indeed, the 
very form of the expression denotes it, that he must not lock the Bill up for an 
Indefinite time ; that there must be some limit to its being kept from circulation ; 
and what limit can there be, except that the time, doling which it is locked up, 
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the Privy Council, A, of Calcutta, drew a Bill, payable sixty 
days after sight, on B, of Hong Kong, and indorsed it to C, 
of Calcutta, who, finding Bills on China unsalable, owing to 
a depression in the market, with no immediate prospect of im- 
provement, kept ‘the Bill five months, and then indorsed it to 
D, who forwarded it to ‘China for acceptance, but B, the 
Drawee, then refused to accept it, ahd D sued A, the Drawer, 
It was held that A was discharged because the presentment 
was not made in tf\reasonable time ; although all parties had 
continued solvent, and no actual damage was caused by the 
delay.^] 


must be reasonable ? But what is, or is not, reasonable for that purpose, a jury 
must, with the assistance of the judge, under all the circumstances of the par- 
ticular case, determine.” 

[} Mullick V. Radakissen, 28 Eng. Law & Eq. R. 86 ; S. C. 9 Moore, P. C. 
66. Parke, B., there said : “ The question in which their lordships arc to give 
their opinion in this case is, whether the Supreme Court at Calcutta rightly de- 
cided the issue on the twelfth or additional plea in favor of the defendant. The 
plea is certainly informal, but there is no doubt, as has been already intimated, 
that the true issue raised by that plea is, whether the Bill of Exchange on 
which the action is brought was presented for acceptance in a reasonable time. 
There is as little doubt that it is now much too late to contend that the law does 
not require a presentment for acceptance of a foreign or other Bill of Ex- 
change, payable aUot a certain time after sight. How, otherwise,, can the time 
the Bill has to run bo fixed, where it is payable after sight ? Indeed, the stat- 
utes 3 and 4 Anne, c. 9, § 7, make an inland Bill of Exchange received in sat- 
isfaction of a debt a full and complete payment, if the Holder does not take his 
due course' to obtain payment thereof by endeavoring to get the same accepted 
and paid, and therefore in some cases undoubtedly it requires the presentment 
for acceptance ; and as the law has been, long settled that the Holder of a Bill 
payable after date is not obliged to present it for acceptance, it must apply to 
Bills payable on or after sight. Presentment, then, being necessary for accept- 
ance, the inconvenience of an indehnite postponement of the time of payment 
of such a Bill, which the unlimited power of presenting when the Holder might 
please would necessarily lead to, long ago suggested that there should be a 
limit. In some foreign nations, it is provided for by positive enactments, fixing 
the times of presentment with reference to the places where the Bill is drawn, 
and where the Drawee resides^ as in the French Code de Commerce, Lib. 1, 
Part 8, § 11. But in our law, there being no such fixed limit by enactment, 
where there is no usage of trade to fix the time, it has long been established 
that such Bills must be presented in a reasonable time ; which is a mixed ques- 
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§ 232 , Pothier, upon general principles, holds the same 
doctrine in cases' of Bills of Exchange payable at or after 

tion of law and fact, for determination of a jury, with the assistan.ce of a judge, 
where trial by jury exists, and for the deteraiination of the Court, where they 
exercise, as they do in Calcutta, the functions of a jury as well as those of 
judges. 

' ** The rule is adopted for want of a better, our law not defining the time pre- 
cisely. We have then to pronounce our opinion, whetlmr in this case the Court 
has proceeded to decide what is a reasomfble time, and whether the evidence 
warranted the conclusion they have drawn from it that the presentment in 
this case was not made in reasonable time. The Court assumed that the cor- 
rect principle was laid down fully in the case of Mellish o. Rawdon, 9 Bing. 
416, which is in accordance with the prior ease of Muilman y. D'Eguino, 2 H. 
B. 56.'5, and Fry y. Hill, 7 Taunt. 397, that in determining the question of 
* reasonable time * for presentment, not the interests of the Drawee only, but 
those of the Holder also, must be taken into account ; that the reasonable time 
expeixled in putting the Bill into circulation, which is the interest of the 
Holder, is to be allo^ved ; and that the Bill nee<l not bo sent for acceptance by 
the very earliest opportunity, though it ipust be sent without improper delay. 
The Court, in iwting upon that principle, concluded from the evidence that the 
Bill was improperly detained, for a portion at least of the time which elapsed 
between the 16th February, 1848, when it was drawn, and the 26th July, when 
it was imlorscd over by Muttyloll, the then Holder, to the plaintifi*. ^ I'hey 
thought that the evidence prov/ed that, for the whole of that time, a period of 
more than five months, Bills on (^bina were altogether unsalable in Calcutta ; 
that such was the permanent and regular state of the market; and that although, 
if there was a reasonable prospect of the state of things being better in a short 
time, the Holder would have had a right, with a view to his own interests, to 
keep the Bill for some time, ho had no such right when there was no hope of 
the amendment of that state of things ;'and wc are of opinion that the evidence 
fully justified this conclusion from it, and that the Court deciding on facts, as a 
jury, were perfectly right. 

** Indeed, we should not have reveAed their judgment on a matter of fact 
unless we were quite satisfied they were wrong — their knowledge of Io(;al cir- 
cumstances, and the character and appearance of the witnesses, enabling them 
to form a more correct opinion than a tribunal of appeal in this country possibly 
could. But, in our opinion, they drew a proper inference from the evidence in 
the case. It remains to consider only one point, which was insisted upon in the 
Court below, and also argued at the ba^^efore us — namely, that, as the Drawer 
remained perfectly solvent from *the date of the Bill to the present time, the 
rule as to presenting in a reasonable time did not apply, and that there was no 
laches which would constitute a defence by the Drawer unless they had in- 
curred a loss by that laches. The Court below decided that the solvency of the 
Drawer, and the want of proof of actual loss by laches, constituted no answer 

22 * 
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sight, that there is no absolute rule, as to the time, in which 
they should be presented for payment ; and that it must be left 


to the objection of laches. We think they were right. There is no trace of 
such a qualification in the elaborate judgment of Tindal, C. J., in Mellish u. 
Rawdoii, in which the circumstances which ^onstitute a reasonable delay are 
fully discussed. No mention is made of the insolvency of the Drawer subse- 
quent to the drawing, although it did occur in that case, or some loss by the 
Drawer, being an essendal condition to the application of the rule laid down ; 
and in Muilman r. D’E^ino, it was Wear that the failure of the Drawer caused 
no damage to the plaintiff, being before the time that the Bill could possibly 
have been presented in India ; yet that circumstance was not mentioned as dis- 
pensing with the obligation to present in a reasonable time ; and with respect 
to all Bills of Exchange payable after date, it is fully settled that neither the 
want of presentment at the time the Bill is due nor the want of due notice are 
excused because the Drawer has continued solvent, or the Holder incurred no 
loss by non-presentment or want of ^jegular notice. This point was fully con- 
sidered in the case of Carter v. Flower, 16 M. & W. 743, and, we believe, 
admits of no doubt ; and wo agree with the Court below, that the continued 
solvency of the Drawees does not prevent the apjilication of the rule that the 
Bill must be presented in a reasonable time, with reference to the interest of 
the Drawer to put the Bill into circulation, or the interest of the Drawee to 
have tlio Bill speedily presented. 

“ The authority on which reliance is placed on the part of the appellants, in 
support of this doctrine contended for, is that of Robinson v. Ilawksford, 9 Q. 
B. 62, w'hich is the case of a check presented, some days after it was drawn, to 
the banker, and not. paid in consequence of the countermand of the Drawer ; 
and the Court held that, if the Drawee continued solvent, and no damage has 
arisen from delay of presentment, the Drawer continued liable. If this had 
been a decision on a regular Bill of Exchange, payable on or after sight, it 
would have been a strong authority for the plaintiff in error. It is not, how- 
ever, the case of a Bill of Exchange, but of a bankers cheek, which is a peculiar 
sort of instrument, in many respects resembling a Bill of Exchange, but in some 
entirely different. A check does not require acceptance. In the ordinary course 
it is never accepted. It is not intended for circulation ; it is given for immediate 
payment. It is not entitled to days of grace ; and though it is, strictly speaking, 
an order upon a debtor, by a creditor, to pay to a third person the whole or part 
of a debt, yet, in the ordinary understanding of persons, it is not so consid- 
ered. It is more like an appropriation of what is treated as ready money in the 
hands of the banker ; and, in giving tl|| order to appropriate to a creditor, the 
person giving the check must be considered as the person primarily liable to 
pay to his orders his debt to be paid at a particular place, and as being much in 
the same position as the Maker of a Promissory Note or the Acceptor of a Bill 
of Exchange, payable at a particular place, and not elsewhere, who has no right 
4» insist on immediate presentment at that place. There is a very good note 
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to the judgment of the Court, whether the presentment has 
been made within a reasonable time ; for It would not be equi- 
table, that the Holder should, by too long a delay, throw the 
risk of the solvency of the Drawee ujpon the Drawer.^ The 
present Commercial Code of France has positively fixed the 
different periods, within Bills, drawn at or after sight, 

shall be presented for acceptance, varying the time according 
to the different places, where the Bills are drawn, and tlie dif- 
ferent places, on which the Bills ere drawilt*^ 

§ 233 . And here it becomes necessary to be understood, 
that no presentment of a Bill for acceptance is proper, and no 
acceptance can be required of a Drawee, on any day, which is 
set apart by the laws, or observances, or usages, of the country, 
for religious or other [mrposes, or which are not deemed days 
for the transaction of secular business. Thus, for example, no 
acce|)tance can be required, and no presentment for acceptance 
be regularly made, upon a Sunday, or (Christmas day, or upon 
any day appointed by the public authorities for a solemn fast 
or thanksgiving, or upon any other day, which is a holiday, 
or is set apart by the religion of the Drawee for religious 
purposes, such as Saturday, in the case of Jews,® But this 
subj(*ct will more properly present itself, when we come to the 


on this subject in the case of. Serle v. Norton, 2 Moo. & Il(jb. 404. We do not 
think the case of a (rheck is similar to that of regular Bills of Exchange, 
inland or foreign, drawn payable at or after date, and arc satisfied with the 
view taken of this authority in the Court below. We tbereibre think that we 
ought to recoinmetid her Majesty to aflirm the judgment of the Court below, 
with costs.”] 

t Pothier de Change, n. 143 ; Pardessus, Droit Comm. Tom. 2, art. 358. 

3 Code do Comm. Liv. 1, tit. 8, art. 160; Locre, Esprit du Code de Comm. 
Tom. 1, Liv. 1, tit. 8, § 1, art. 160, p. 409 to 302; Pardessus, Droit Comm. 
Tom. 2, art. 358, 359. 

3 Bayley on Bills, ch. 7, § 1, p. 248 (5th edit. 1830) ; Id ch. 7, § 2, p. 271, 
272 ; Chitty on Bills, ch. 9, p. 403, 410, 411 (8th edit. 1888.) The iourth of 
July is, it seems, now deemed a holiday in New York. Ransom r. Mack, 2 
Hill, (N. Y.) R. 587 ; Sheldon v, Benham, 4 Hill, (N. Y.) R. 129, 132; Post, 
§ 308, 327. 
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consideration of the Time of Demand of Payment of Bills of 
Exdiange. 

§ 234*. Delay in making the presentment for acceptance at 
a proper time may, under certain circumstances, be excused by 
illness, or by war being declared between the country where 
the Bill is drawn or negotiated, and^he country where it is to 
be accepted, or by the political state of either country render- 
ing it impracticable, or by any other reasonable cause or acci- 
dent, not attributable to the .^misconduct or negligence of the 
Holder.^ Indeed, the same rules generally apply, in such 
cases, to excuse the delay as wilt excuse delay in not present- 
ing Bills for payment at the proper time, or in not giving 
due notice of the dishonor to the other parties;* and therefore, 
the particular consideration thereof may well be deferred, until 
those topics come under our notice. It may, however, be here 
added, that Pothier and Pardessus both admit the competency 
of the excuse for delay *in presenting Bills for acceptance, 
where it has been occasioned by inevitable accident, or by 
other overwhelming cause of obstruction, upon the general 
maxim, so fully recognized in the Roman law, and the 
modern law of continental Europe : Impossibilium nullu ob^ 
ligaiio est} 

§ 23J. In the next place, as to the place where presentment 
of Bills for acceptance is to be made. And here, the general 
rule is, that presentment of the Bill must be made at the place 
of the domipil of the Drawee, widiout any regard to its being 
drawn payable generally, or payable at a particular place 
specified ; because it is presumed that the parties intend that 

1 Cbitty on Bills, ch. 7, p. 805 (8th edit 1838) and note (k) ; Id. ch. 9, p. 389, 
423, 424 ; Id. ch. 10, p. 485, arlS note (jT) ; Id. Part 2, ch. 2, p. 690 ; Hilton v, 
Shepard, 6 East, R. 14, note ; Patience . ];. Townley, 2 Smith, R. 228; Post, 
§ 808, 827. 

*4 Ibid. ; Tunno y. Laguc, 2 Johns. Gas. 1 ; Schofield a. Bayard, 3 Wend. R. 
488 ; Martin r. Ingersoll, 8 Pick. R. 1 ; Hopkirk w. Page, 2 Brock. R. 20. 

3 Pothier de Change, n. 144 ; Pardessus, Droit Comm. Tom. 2, art. 426 ; Dig. 
Lib. 50, tit 17, 1. 185. 
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the acceptance shall be at the place of domicil, whatever 
may be the place of payment.^ If the Bill is addressed to 
a party, as living in one place, where he has never lived, 
or if he has removed to another place, tiie Holder should 
present it at the new or true domicil of * the Drawee, if 
he can, by diligent inquiries, ascertain where it is.^ If he 
cannot, upon such inquiries, ascertain his domicil, or if the 
Drawee has absconded, and cannot be found, then the Holder 
may treat the Bill as dishonored^ and proCbst it according to 
the facts.® If the Drawee has left the country, it will be 
sufficient to present the Bill at his place of domicil in the 
country, which he has left, unless he has a known agent in the 
same place ; for, in that case, the Bill should be presented to 
the agent.* If the Drawee is dead, the Holder should inquire 
for his personal representative, to whom, if he <ran be found, 
the Bill should be presented, otherwise it should be pro* 
tested.® 

§ i2S6. When it is said, that the Bill must be presented for 
acceptance at the place of the domicil ef the Drawee, we are 
to understand, by this expression, the, town, city, village, or 
other municipality, within which he has his residence. But, 


* Chitty oil Bills, ch. 7, p. 805, 807 (8th edit 1883) ; Mitchell v. Baring, 10 
Bam. & Cress w. 4. — It is laid down in Bay ley on Bills, ch. 7, § 1, p. 218 (5th 
edit. 1830), that “the presentment is to be made, where the Bill or Note is 
payable.” This, I apprehend,' is a mistake ; and that the true rule is laid down 
by Mr. Chitty, as stated in the text. 

2 Ibid. ; Bayley on Bills, ch. 7, § 1, p. 218, 219 (5th edit. 1830); Collins v. 
Butler, 2 Str. R. 1087; Bateman r. Josejih, 12 East, R. <33; Beveridge r. 
Burgis, 3 Camp. R. 262 ; Browning v. Kinnear, 1 GoUr, R. 81 ; Anderson 
v. Drake, 14 Johns. R. 114 ; Freeman v, Boynton, 7 Mass. R. 483. 

3 Ibid. ; Anon. 1 Ld. Raym. 743. 

^ Chitty on Bills, ch. 7, p. 307 (8th edit 1838) ; Baylcy on Bills, ch. 7, § 2, 
p. 259; Id. § 1, p. 219 (5th edit 1830); Cromwell v. Uynson, 2 Esp. B. 511, 
512. See Phillips v, Astling, 2 Taunt R. 206 ; Maegruder w. Bank of Washing- 
ton, 9 Wheat R. 598 ; Whittier v. GraEam, 3 Greerd. R. 82. 

5 Chitty on Bills, ch. 7, p. 307 (8th edit 1833) ; Molloy, B. 2, ch. 10, § 84 ; 
Bayley on Bills, ch. 7, § 1, p. 219 (5th edit 1830) ; Pothier de Change, n. 146 ; 
Marius on Bills, p. 82 (edit 1794.) 
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in many cases, the Holder will have an election as to the place 
of presentment. Thus, for example, if the Drawee has his 
home, or domestic establishment, in one town, and his place of 
business is in another town, a presentment made at either place 
will be good.^ So, if the Drawee has his dwelling-house, or 
home, in one part of the same town, and his place of business 
in another part, a presentment may be made at either, at the 
option of the Holder.* But, in all cases, the presentment must 
be made within reasonable hosirs of the day. If made at the 
place of business of the Drawee, it will not be good, unless 
made within the usual hours of business, or at farthest, while 
some person is there, who has authority to receive ami answer 
the presentment.* If made at the dwelling-house of the 
Drawee, it may be at any seasonable hour, when the family are 
up, whether it be in the morning, or in the evening.^ A 
presentment at an unseasonable time will be deemed a mere 
nullity, if not duly answered. 

§ 237. The same doctrine is applicable to the case of a Bill 
so drawn, as to be payable by a third person in case of need 
(au besom.) If the original Drawee should refuse to accept 
the Bill, it should be presented to the* Drawee au hesoin^ pre- 
cisely in the same way, and in the same place, and after the 
sanie inquiries, as if he were the original Drawee.® The proper 
proceedings to be had, in case the Drawee cannot be found, or 
is dead, or declines accepting it, will hereafter come under our 
consideratioi\. It is only necessary here, to add, that, in every 


^ See Chitty on Bills, ch. 7, p. 806 (8th edit. 1883) ; I have not found any 
case directly in point, idthough it does not occur to me, that there is any doubt 
of the principle stated in the text. 

* Chitty on Bills, ch. 7, p. 806 (8th edit. 1888.) 

• *Ibld.; Bayley on Bills, ch. 7, § 1, p, 224, 226 (6th edit. 1330); Elford u. 
Teed, 1 M. & Selw. 28 ; Garnett v. Woodcock, 6 M. & Selw. 44 ; Morgan v, 
Davison, 1 Stark. R. 114; Wilkins v, Jadis, 2 Barn. & Adolph. 188; Shed 
r. Brett, 1 Pick. R. 418. 

4 Ibid. 

4 See Ante, § 66, 219, 229; Pothier de Change, n. 137. 
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case ot' a presentment for acceptance, the Drawee is entitled, 
if he requires it, to have twenty-four hours to consider whether 
he will accept the Bill, or not ; and it is usual, in such cases, 
for the Holder to leave the Bill with him during that period.^ 

§ 288. Let us, in tlie next plaw, proceed to the considera- 
tion of the Acceptance of Bills of Exchange. We have already 
seen, that it is the duty of the Drawee, upon whom a Bill is 
regularly drawn, and who has funds appropriated for the pur- 
pose in his hands, or who has aiithorized .the Draft, to accept 
and pay the Bill according to itf timer.’ An acceptance is an 
assent and agreement to comply with the request and order 


I Cliitty on Bills, ch. 7, p. 306, 307, 311 (8tK edit. 1833); Com. Dig. Mer- 
chanty F. 6 ; Marius on Bills, p. 15, 16 Belianis v. Hester, 1 Ld. Uaym. 281^; 
Ingram r. Forster, 2 Smith, R. 242; Code de Comm. art. 125 ; Pardessus, Droit 
Comm. Tom. 2, art. 361 ; 2 Bell, Comm. B. 3, ch. 2, p. 409 (5th edit.) 

Ante, § 113, 117 ; Chitty on Bills, ch. 7, p. 808, 806 (8th edit. 1833.) Upon 
tills subject, Mr. Chitty has remarked : The Drawee of a Bill, unless hh has, 
for adequate consideration, expressly or impliedly engaged to accept it, is not, 
although he be indebted to the Drawer in full amount, or although adc(iuato 
funds have been remitted to him < for the express purpose, legally bound to ac- 
cept, nor is he liable to any action for the consequences of his refusal ; though, 
according to mercantile usage, euch refusal would be deemed very improper. In 
this respect, the situation of an ordinary debtor, or agent, differs from that of a 
banker, who is liable to an action if he should refuse, having sufficient money in 
hand to honor the check of his customer ; and, in case of refusal, the Holder 
(though the Drawer may withdraw the funds, or sue the Drawee for the debt) 
has not, in this country, any remedy at law against the Drawee, or the funds in 
his hands. However, in commercial transactions, frequently from prior inter- 
course and dealings between the parties, an engagement to ^cept may be in- 
ferred ; and it should seem, that, when funds have been remifted to a Drawee 
for the express purpose of providing for a Bill draw^ upon him, and ho receives 
and retains the same, without objection or returning the amount, an engagement 
to accept may be implied. If the Drawee has expressly or impliedly promised 
the intended Drawer to accept a Bill, to be drawn on him for a valuable consid- 
eration, and afterwards should refuse to perform such contract, then the Drawer 
(but not any other party) may certainly sue him, and recover, reexchange and 
other damages^*casioned by the dishonor of the Bill ; and, wheiw the Drawee 
has money in hand, very slight evidence, as previous commercial transactions, 
will support the presumption of a contract to accept; and a promise to give no- 
tice to a party, when he might draw a Bill, amounts to an undertaking to accept 
the Bill, when drawn in pursuance thereof.” Ibid, 
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contamed in the Bill ; oe, in other words, it is an assent and 
agreement to pay the Bill, according to the tenor of the accept* 
ance, when due.^ It may be general, or it may be conditional 
or qualified. It may be verbal, or it may be written. It may 
be express, or it may be implied. It may be before the Bill is 
drawn, or after it is drawn.“ 


§ 2S9. An acceptance is general when it imports an abso- 
lute acceptance, precisely in conformity to the tenor of the Bill 

itself.* It is condUional or, qualified, when it contains any 

, 

1 Chitty on BiU^ ch. 7, p. 307, 308 (8th edit 1833) ; Bayley on Bills, cb. 0, 

§ 1, p. 172 (5th edit 1880) ; Pardessus, Droit Comm. Tom. 2, art 862 to 364. 

8 Where a person writes his name as Acceptor on a blank which is to be af- 
terwards filled up, his act imports an absolute acceptance ; and if the acceptance 
is afterwards added to it by the Holder, payable at a particular place (as, at the 
Ulnk of England), that is a change of the acceptance, and does not bind the 
Acceptor as a general acceptance. Ci'otty v* Hodges, 4 Mann. & Gr. R. 561. 

3 Bayley on Bills, ch. 1, § 9, p. 29, 80; Id. (5th edit. 1830) ; Id. ch. 6, § 1, p. 
199, ^JOO. — It was for a long time, in England, a vexed question, Whether, when 
a Bill is drawn upon a person generally, if it is accepted payable at a particular 
house, or a particular place* it is a Qualified acceptance, so as to discharge the 
other parties to the Bill, unless due protest and notice bo given thereof to the 
other parties. In the case of Rowe i>. Young, (2 Brod. & Bing. R. 165 ; S. C. 2 
Rligh, R. 301,) it was finally decided in the House of Lords, that it was a qual- 
ified acceptance. It was also decided in the same case, that in every such case 
it was necessary to make a demand of payment at such house or place before the 
Acceptor would bo in default. In America, some diversities of opinion have 
existed upon this latter point. But, in the Supreme Court of the United States, 
it has been held, that no such demand as to time and place is necessary to be 
made or proved by the Holder; althou^ it may absolve the Acceptor from all 
damages and interest, if the Bill upon presentment there would have been paid ; 
and, if the were there, and had since been lost by the failure of the 
house without any default of the Acceptor, it would constitute a good defence 
to the action. It seems ai same time to have been ^mitted, that to chaigc 
the Drawer or Indorsers of the Bill, a demand at the ^ace at the maturity of 
the Bill is indUpeusable. Wallace v. M’Conneil, 1 3 Peters, R. 136. In the opin- 
ion of the Court, delivered u^on ^is occasion, the principal English and Amer- 
ican authorities are collected knd commented on. In England, since the decision 
in Rowe v. T^ng, (2 Brod. 3c Bing. R. 165 ; S. 0. 2 Bligh, the Statute# 

of 1 and 2 (too 4, ch, 78, has provided, that sttch an acceptance shall not be 
deemed a qualified acceptance, but a general acceptance, unless the words of the 
acceptance make the Bill payable at that house or place onlp, or not elsewhere^ 
Still, however, the case itself & highly instructive ; and the opinions of the Judges 
(which wci’e opposed to each other on many points) contain very masterly dis- 
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qualification, limitation, or condition different from what is ex- 
pressed on the face of the Bill, or from what the law iiiqdies 


ciissions of* all tbe principles involved in the decision. Mr. Cliitty has i^iven the 
following simimary : “ Much discussion, in mhdern times, arose upon the effect 
of an acceptance payable at a particular place, and before the recent Act, the 
following points were settled in the House of Lords in the case of Rowe r. 
Young; it was decided, 1st. That, if a Bill were accepted, payable at the house 
of P. and W., it was a qualified acceptance, restricting the place of payment, 
and the Holder was bound to present the tfill at the house for payment in order 
to charge the Acceptor ; and, that, if he brought an action against the Acceptor, 
he must in his declaration aver, and on the trial prove, that he made such pre- 
sentment ; and, for want of such averment, the declaration was held bad on 
demurrer. 2dly. That an Acceptor might qualify his acceptance was clearly 
established by cases including almost every species of (pialificaiion ; and that, if 
the (qualification as to place could not be introduced by the Acceptor, it must l| 
on account of some circumstance which belongs to place, and docs not belong 8 
time or mode of payment or any other species of qualifi('*ation whatever, fidly. 
That, when a Bill is drawn generally, considering that it is an address to the 
person who is to accept it generally, it is the cluty of the Acceptor, who intends 
to give a special acceptance, to accept in such terms, that the nature of his con- 
tract may be seen in the terms he has used, that the acceptance may clear!}' 
appear to be qualified or special, which he insists is not general. 4thly. That, 
when the Acccjitor uno flaiu writes the words, ‘ Accepted payable at such a 
house,’ thi^ word ‘ accepted ’ is not to be taken to express the whole of the Ac- 
ceptor’s contract, but the latter words are also to be taken as part of it, and are 
to be construed distinctly as a direction or expansion of engagement. Sthly. 
That, if an Acceptor promise to pay at his banker’s in London, and the Holder 
calls upon him in Northumberland, the payment is not the same. He presumes 
that the demand is to be made at the banker’s in London, and the funds are de- 
posited there. But, if the Acceptor is unexpectedly to meet the demands in a 
distant place, the cost of the exchange, and remittance backwards and forwards, 
must be added. 6thly. That, if the law be, that, although a B® is drawn gen- 
erally, it may be accepted specially, it is the eflect of the law to impose a duty 
upon the Holder of giving notice to the Drawer and previous Indorsee, if he 
intend to keep alive their liability. 7thly. That it is not true that an Acceptor 
must be antecedently the debtor, and that all the cases of qualified acceptances 
show the contrary ; and that a man may accept to pay out of the produce of a 
cargo consigned to him, when that cargo shall arrive in England ; and that, in 
the case of a consignee, his acceptance is almc»t universally qualified. Sthly. 
That money paid at Torpoint and in London are different things ; and, if an 
Acceptor of a Bill is liable to be called upon at both places, his liability is ren- 
dered more inconvenient.” Chitty on Bills, ch. 7, p. 321, 322 ^3th edit. 1833} ; 
Id. ch. 9, p. 391, 392. 
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upon a general acceptance.^ It is conditional, for example, 
when the Drawee accepts a Bill “ to pay, when goods con- 
veyed to him are sold ; ” ® or ‘‘ when in cash for the cargo of 
the ship A,;”® or “to accept, when a navy hill is paid;”* or 
“to pay, as remitted from thence, at usance.”® And the con- 
dition may be implied from circumstances, as well as expressed.® 
It is qualified when the Drawee absolutely accepts the Bill, but 
makes it payable at a different time or place, or for a different 


1 Bayley on Bills, ch. 6, § 1, p. 175 (5th edit. 1830) ; Chitty on Bills, ch. 7, 
p. 331 (8th edit. 1888.) 

2 Ibid.; Smith v. Abbot, 2 Str. R. 1152; Heineec. de Camb. cap. 2, § 19 ; 3 
Kent, Comm. Leet. 44, p. 83, 84 (4th edit.) 

3 Ibid.; Julian v. Shobrooke, 2 Wils. II. 9. 

4 Ibid; Pierson v. Dunlop, Cowp. R. 571. 

6 Banbury v. Lissot, 2 Strange, R. 1211. 

® Sproat V. Matthews, 1 Term R. 182. — What words will amount to a condi- 
tional acceptance, or not, is sometimes a matter of considerable nicety. Mr. 
Justice Bayley has the following remarks, which may serve to illustrate the sub- 
ject. “ If a man purpose making a conditional acceptance only, and commit 
that acceptance to writing, he should be careful to express the conditions therein ; 
for it may at least be doubted, whether parol evidence of such conditions would 
bo admissible ; if it were, the onus of proving them would be upon the Acceptor, 
and the proof would be of no avail, if the Holder or any person under whom 
he claims, took the Bill without notice of such conditions, and gave a valuable 
consideration for it. A conditional acceptance becomes absolute as soon as its 
conditions are performed. Thus, an answer by the Drawee, that he could not 
accept until a navy bill should be paid, was thought to operate as an absolute 
acceptance upon the payment of the navy bill. So, an answer, that the Bill 
would not be accepted till certain goods, against which it was drawn, arrifved, 
was held virtui^y an acceptance, when they did arrive and were received. But 
if the Drawee says he cannot accept without further directions from I. S., and 
I. S. afterwards desire him to accept and draw upon A. B. for the amount, the 
mere drawing upon A. B. will not make this an acceptance, although the actual 
payment of the Bill upon him may.” Bayley on Bills, ch. 6, § l,p. 197 to 199 
(5th edit. 1880.) The cases referred to by Mr. Justice Bayley, are Pierson v. 
Dunlop, Cowp. 11. 571 ; Miln v. Prest, 4 Camp. R. 898; S. C. Holt, N. P. R. 
181 ; Smith u. Nissen, 1 Term R. 269 ; to which may be added*Sproat v. Mat* 
thews, I Term R. 182, and Wilkinson i». Lutwidge, 1 Strange, R. 648; Molloy 
de Jur. Marit. B. 2, ch. 10, § 20. If a Bill is accepted by the Drawee thus, 
“ A, administrator,” the addition of the word Administrator, does not make it 
conditional. Tasscy v. Church, 4 Watts & Serg. R. 846. 
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firm, or in a. different mode from that which is in. the tenor of 
the Bill.' 

§ 240. In all cases, the Holder is entitled to have an abso- 
lute, unconditional, and unqualified acceptance of the Bill, as 
drawn ; and he is not bound to take any other.^ Mr. Justice 
Bayley has more fully stated^ the obligation and duty of the 
Drawee, in the following language. Though any acceptance 
varying from the tenor, will bind the person making it, the 
Holder of a Bill is entitled, from the undertaking of the Drawer 
and Indorsers, to expect an absolute acceptance by the Drawee, 
(or, if there be several not connected in partnership, by each,) 
for the payment of the full sum of money mentioned therein 
according to its tenor ; specifying (if none be mentioned for 
the purpose) a place for its payment, and expressing, if tl^ 
Bill be payable within a limited time after sight, the time of 
its presentment for acceptance ; and he may reject any other.*' ^ 
Still, however, the Holder may, at his peril and risk, take a 
conditional or qualified acceptance ; and if he does, the Acceptor 
will, (as has just been intimated,) if the condition is complied 
with, or the qualification is admitted, be bound thereby.^ If the 


1 Chitty on Bills, ch, 7, p. 331, 332 (8th edit. 1833) ; Bayley on Bills, ch. 6, 
§ I, p. 175, 176, 199, 200 (5th edit. 1830) ; We^erslofTe v. Keene, 1 Str. R. 2M ; 
IValker v. Atwood, 11 Mod. R. 190 ; Baton v. Winter, 1 Taunt R. 420; Cal- 
laghan V. Aylctt, 3 Taunt R. 397 ; Rowe v. Young, 2 Brod. & Bing. R. 165 ; 
Petit V. Benson, Comb. R. 462 ; Molloy, B. 2, ch. 10, § 20, 21 ; Beawe.<i, Lex 
Merc, by Chitty, Vol. 1, pi. 218, p. 594 (edit 1813); Marius o^ Bills, p. 21. 

2 Bayley on Bills, ch. 6, § 1, p. 175, and note (^), (6th edit 1830) ; Id. p. 201, 

202 ; Id. ch. 7, § 2, p. 252, 263 ; Marius on Bills, p. 21 ; Smith v. Abbot, 2 Str. 
R. 1152 ; Julian ». Shobrooke, 2 Wils. R. 9 ; Pierson w. Dunlop, Cowp. R. 571 ; 
Boehm v. Garcias, 1 Camp. R. 426, n. ; Chitty on Bills, ch. 7, p. 316 (8th edit. 
1833); Id. p. 330 to 331. ; 

3 Bayley on Bills, ch. 6, § 1, p. 201, 202 (5th edit 1830.) 

‘ ^ Chitty on plls, ch. 7, p. 332, 333 (8th edit 1833) ; Bayley on Bills, ch. 6, 
§ 1, p. 1 75, 176, 195 to 198, 201 (6th edit 1830) ; Pierson v, Dunlop, Cowp. R. 
571 ; Miln v. Brest, 4 Camp. R. 393; Smith v, Nissen, 1 Term R. 269 ; Read 
V. Wilkinson, 2 Waqfi. Cir. R. 514; Campbell v. Pettengill, 7 Greenl. R. 126; 
Parker u. Gordon, 7 East, R. 385 ; Chitty on Bills, ch. 7, p. 315, 316 (8th edit 
1833.) 
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Holder means to assent to a conditional offer of acceptance, he 
must do so at the time of the offer ; for, if he then declines it, 
it will be a waiver of all right to hold the Drawee to the offer.^ 
And, if the Holder should take an acceptance, varying, in any 
respect, from the tenor of the Bill, whether conditional or qual- 
ified, or otherwise, in such a case, he must give notice thereof to 
the antecedent parties ; and, if he does not, they will not be bound 
by it, but will be absolved from all responsibility upon the Bill.® 
Indeed, it should seem, that notice would not, of itself, be suffi- 
cie^if%ithout a protest of the Bill for the non-acceptance, ac- 
cording to the tenor of the Bill ; * nor unless, after notice, such 
parties adopted or acquiesced in the conditional or qualified ac- 
ceptance ; for it may materially change their whole relations to, 
pid responsibilities on, the Bill ; and each of them has a right 
to say. Non in hcBc foedera veni} And here it may be added, 
that, if any conditions are annexed to an acceptance, they should 
all appear upon the face of the acceptance, if it is written ; for, 
at all events, whatever may bef the case as to the then Holder, 


I Bayley on Bill?, cli. 6, § 1, p. 202 (5th edit. 1830) ; Id. ch. 7, § 2, p. 253, 
254; Sproat v, Matthews, 1 Term R. 182; Bentinck v.Dorrien,6 East,R. 199; 
Chitty on Bills, ch. 7, p. 330, 831 (8th edit 1833.) 

^ Bayley on Bills, ch. 7, § 2, p. 253, 254 (5th edit 1830); Id. ch. 6, § 1, p. 
196 ; Spimt r. Matthews, 1 Term R. 182; Chitty on Bills, ch. 8, p. 360 (8th 
edit. 1833) ; 3 Kent, Comm. Lect. 44, p. 85, 86 (4th edit.) 

3 Marius on Bills, p. 21 ; Beawes, Lex Merc, by Chitty, Vol. 1, pi. 221, p. 
594, 595 (edit 1818); Chitty on Bills, ch. 7, p. 307 (8th edit 1833) ; MoUoy, 
B. 2, ch. 10, § 2|| ; Baton v. Winter, 1 Taunt R. 419, 422. 

4 Chitty on Bills, ch. 7, p. 807, 329, 830 (8th edit. 1833) ; Id. p. 360 ; Bayley 
on Bills, ch. 7, § 2, p. 253, 254 (6th edit. 1830.) — I do not know that any exact 
authority exists upon this last point ; but it seems to me to be a necessary result 
of general principles; find seems to be so held in Chitty and Bayley on Bills, 
iihi supra. It is said, in Bayley on Bills, ch. 7, § 2, p. 254 (5th edit. 1830), that 
“ A neglect to give notice, where there is a conditional acceptance, w done 
away by the completion of those conditions, before the Bill becomes payable ; 
and a neglect, where there is an acceptance as to part and a refusal as to the 
residue only, discharges the person entitled to notice as to the residue only.” 
No authority is cited for this position ; and it seems to me open to much obser- 
vation. But see Pothier de Change, n. 48. See also Chitty on Bills, ch. 8, p. 
361 (8th edit. 1833.) 
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it is clear, that, as to any subsequent Holder, hond fide^ for 
value, without notice, any verbal conditions would not be bind- 
ing, or qualify his rights.^ 

§ 2tl. The French law is in exact accordance with ours, 
as to the right of the Holder to require an unconditional and 
absolute acceptance. It declares, , that the acceptance ought to 
be pure, simple, and unconditional, and in conformity to the 
tenor of the Bill ; that the Holder has a right to refuse any 
other acceptance ; and that the Di^awee has no right to insert 
any terms, which in any respect vary his general oblig^^ha, 
as to the time, place, or mode of payment.^ The Code of 
Commerce goes further, and declares, that the acceptance can- 
not be conditional ; but it may be limited in regard to the sum 
accepted.^ In this case, the Holder is bound to have the Bilji 
protested for the deficiency/ And this seems, in substance, to 
conform to the Ordinance of 1673, on the same poiut.^ But there 
does not seem any just objection, either in our law, or in the 
French law, against the Drawee’s introducing into his accept- 


L Fardessusy Droit Comm. Tom. 2, art. 370 ; Bayloy on Bills, ch. 6, § 1, p. 
197 (5tli 'idit. 1830) ; Chitty on Bills, ch. 7, p. 332 (8th edit. 1833) ; Id. p. 361 ; 
U. States 0 . Bank of Metropolis, 15 Petere, R. 877. 

2 Pardessus, Droit Comm. Tom. 2, art. 370, 372, 428 ; Pothier de Change, n. 
47 to 49 ; Ord. 1673, art 2 ; Jousso, sur L'Ord. 1673, art 2, p. 71 to 73. — Hei- 
ncccius, on the subject of conditional acceptances, says : “ Probe etiam attenden- 
dum cst, utniin acceptatio fiat pure, an vero addita clausula vel conditione. 
Po{j|eriore cnim casu interponenda est protestatio, et tunc conditio ista pro non 
adjecta habetur. Immo si preesentans damnum aliquod inde sentiat, regressus 
illi patet adversus trassantem. — Nec permissum est trassato, loco totius summee, 
partis solutionem in se recipere ; nec prajsentans in eo promisso acquiesecre de* 
bet, sed statim interponere protestationem, quamvis summam oblatam omnino 
accipere possit Si tamen particularem solutionem promissam ratam habeat 
prtesentans, et in ea promissione acquiescat, nec protestationem interponat ; val- 
ida omnino habetur ilia particularis acceptatio. Qua in rc inter leges cambi- 
ales tantum non omnes con venire.*’ Heinecc. de Cainb. cap. 4, § 27, 29 ; Id. 
cap. 2, § 19. 

^ Code de Comm. art. 124. 

4 Ibid. 

5 Jousse, sar L’Ord. 1673, tit. 5, art. 2, p. 71 to 73 ; Loerd, Esprit de Comm. 
Tom. 1, Liv. 1, tit. 8, § 1, art. 124, p. 411, 412. 

23 * 
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ance any reservation of his rights against the Drawer providetd 
it does not, in any manner, affect the rights of the Holder, and 
still leaves the acceptance, as to him, absolute and uncondition- 
al.^ Thus, for example, if the Drawee, having no funds, 
should accept to pay' the Bill, reserving his right of reimburse- 
ment against Drawer, % would not seem to be objection- 

able ; but it would he otherwise, if he should reserve the like 
right against the Holder, or should reserve the right to apply 
the proceeds to the <discharg« of a debt due to him from the 
HoM^r ; as, if his acceptance should be, AccepU pour payer 
d moi meme”^ 

§ 242. In the next place, an acceptance may, unless other- 
wise qualified or restrained, (as by the local Jaw of the place 
of acceptance,) be either verbal, or in writing.® By the French 
law, every acceptance is required to be in writing.'* By the 
English law, a verbal acceptance is good in cases of foreign 
Bills ; but an acceptance of inland Bills is required to be in 


1 Pardessus, Droit Comm. Tom, 2, art. 370, 372 ; Pothicr dc Change, n. 47 to 

8 Pardessus, Droit Comm. Tom. 2, aft 372 ; Chitty on Bills, ch. 7, p. 315 (8th 
edit. 1833.) — Pardessus seems to hint, that it might possibly be true, if the Bill 
bo payable at sight, and there be a present debt due to the Drawee from the 
Holder, that the acceptance, with such a clause, might be good ; because by the 
French law (Code Civ. art. 1290, 1291 ; Pardessus, Droit Comm. Tom. 2, art. 
230), the right of compensation or set-olf exists, in such a case, by mere opera- 
tion of law. But he does not aflirm it ; and it seems to me doubtful, upon prin- 
ciple, whether the Holder is bound to receive such an acceptance, as the object 
is, to have the very sum paid to him, and appropriated according to his own 
choice ; whereas, the option, by such an acceptance, is given to the Drawee. 
Pothier, however, positively affirms, that such an acceptance is good, and binds 
the Holder. Pothier de Change, n. 47. 

3 Bayley on Bills, ch. 6, § 1, p. 174 (6th edit 1880) f Chitty on Bills, ch, 7, 
p. 316, 817 (8th edit 1838); Lumley v. Palmer, 2 Str. R. 1000; Julian v. 
Shobrooke, 2 Wils. R. 9 ; Powell v. Monnier, I Atk. K. 612; Pillans v. Van 
Mierop, 3 Burr. H. 1674 ; 3 Kent, Comm. Lect 44, p. 83, 84 (4th edit) ; Grant 
V. Hunt, 1 Manning, Granger & Scott, R. 44. 

^ Code de Comm, art 122 ; Pardessus, Droit Comm. Tom. 2, art. 365 ; Ord. 
1673, tit 5, art 2 ; Pothier de Change, n. 43 ; Loerd, Esprit du Code de Comm. 
Tom. 1, Liv. 1, tit 8, § 1, art 122, p. 406. 
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visiting on the Bill itself.^ It is not essential, -however, al- 
though usual, ill either country, that the acceptance, when in 
writing, sliould be on the Bill itself ; but it may be on another 
paper, or contained in a letter signed by the partv.^ But it 
seems, that the Holder has a right in all cases, to insist upon 
an acceptance in writing on the 'Hilt itself, in ^<prder to avoid 
mistakes, and to prevent the difficulties which tiaay arise from 
mere parol proof thereof.^ And, if the Bill is payable at or 
after sight, the acceptance in writing on the Bill ought to con- 
tain the date thereof ; ^ although, if it does not, the accepftnce 
will be good, and the time may be proved aliunde.^ 

§ 2t8. In the next place, an acceptance^ whether it be in 
writing or verbal, may be by express words, or by reasonable 
implication. Any written words, clearly denoting a present 
intention to accept or honor a Bill, will be deemed an accept- 
ance ; although, certainly, the appropriate mode is, to express 
in positive terms, as for example, January 1, 1812. Ac- 
cepted to pay according to tenor of the Bill,'* or, I accept to 
pay this Bill,” or, simply, ‘‘Accepted.”® But any other words 

* Baylcy on Bills, ch. 6, § 1, p. 174, and note (7), (5lli edit. 1830); Chitty 
on Bills, cli. 7, p. 316, 317 (8th edit. 1833) ; and cases there cited ; Canepa v. 
Larios, 2 Knapp, B. 273; Mahoney v. Ashlin, 2 Barn. & Adolph. K. 478; 
Iloyt V. Lynch, 2 Sandf. Sup. Ct. (N. Y.) K. 328. The statute of 1 and 2 
Geo. 4, ch. 78, § 2, requires every acceptance of an inland Bill to be in 
writing. 

3 Bay ley on Bills, ch. 7, § 1, p. 174, 187, 188 (5th edit. 1830) ; Chitty on 
Bills, eh. 7, p. 316 (8th edit. 1833) ; Clarke v. Coc k, 4 East, R. 71 ; Ex parte 
Dyer, 6 Ve.«i. R. 9; Crutchly r. Mann, 5 Taunt. 529; Powell v, Monnicr, 1 Atk. 
612 ; Wynne v, Raikes, 5 East, R. 614 ; Pardcssus, Droit Comm. Tom. 2, art. 
36 7 ; Grant v. Hunt, 1 Manning, Granger & Scott, R. 44. 

3 Chitty on Bills, ch. 7, p. 316 (8th edit 1833.) 

^ See Bayley on Bills, ch. 6, §' 1, p. 181, 182 (6th edit 1830) ; Pardessus, 
Droit Comm. Tom. 2, art 868 ; Code de Comm, art 122 ; Chitty on Bills, ch. 7, 
p. 820, 321 (8th edit 1883.) 

* Ibid. 

6 Chitty- on Bills, ch. 7, p. 320, 821, 323, 324 (8th edit 1833) ; Bayley on 
Bills, ch. 6, § 1, p. 182, 188 (5th edit 1830) ; Kyd on Bills, ch. 5, p. 68 to 72 
(3d edit) 
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will suffice if expressive of the same intent, or admitting of 
no other reasonable and just interpretation. Thus, for ex- 
ample^ if theJDrawee writes on the Bill, with or without his 
signature, “ 1 will pay this Bill,” “ I honor this Bill,” or 
simply, “ Honored,” or “ Presented,” it will amount to an ac- 
ceptance.^ words fa^l^ore indirect, and even acts, will, 

in many caiiiil! he deemed an acceptance. Thus, if the 
Drawee should write on a Bill seen,” or the date of the 
month and year, or* his own* signature in blank, or a direction 
to third person to pay the Bilh such circumstances would, 
if not otherwise explained, be deemed an acceptance of the 
Bill.*"* So, if he shoul^^write his name across the Bill on its 
face.® 

§ 244, In like manner, words written on a separate paper 
or letter will amount to an acceptance, especially where they 
are written after notice that the Bill has been drawn. Thus, 
a writing, containing a promise to accept an existing Bill, or 
that “it shall meet with due honor,” or, that the Drawee “will 
accept or certainly pay it,” will amount to an acceptance.^ 
And it will make no diflFerqnce, whether the Bill had then 
arrived at maturity, or not ; or whether the Holder knew of 


1 Ibid. 

* Ibid. ; Anon. Gomborb*. R. 401 ; Powell r. Monnier, 1 Atk. 612; Moore u. 
Whitby, Buller's Nisi Prius, 270; Chitty on Bilb, ch. 7, p. 313 (8th edit. 
1833); Billing v. Devaux, 3 Mann. & Grang. 565. — Where a person writes 
his name on a blank piece of paper, for the purpose of binding himself as Ac- 
ceptor upon a Bill to be drawn thereon, he wiU, after the Bill is drawn, be 
deemed, to all intents and purges, Ae Acceptor, in the same way, as if the 
Bill had been filled up, when he accepted it Collb v. Emett, 1 II. Black. 
313. 

3 Spear u. Pratt, 2 Hill, (N.^Y.) R. 582; Wheeler v. Webster, 1 E. D. Smith, 
R.1. 

^ Bayley on Bilb, ch. 6, § 1, p. 187, 188 (5th edit 1880) ; Chitty on Bilb, 
oh. 7, p. 317, 318 (8th edit 1833) ; Clarke v. Cock, 4 East, R. 71 ; Fairlee v. 
Herring, 3 Bing. R. 625 ; Pierson v. Dunlop, Cowp. R. 571 ; Wynne v, Raikes, 
5 East, R. 514;, 3 Kent, Comm. Lect 44, p. 84 (4th edit) ; Billing v. Devaux, 
3 Mann. & Gri^g. 565 ; Grant v. Hunt, 1 Manning, Granger & Scott, 44. 
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the letter, or not.^ But if the import of the language be 
equivocal, as, if it merely state, “ Your Bill shall have at- 
tention,” there it will not be he)d to be an acceptance.^ [So 
where the defendant, being pres^ted with a Bill payable at 
sight, said, “ I will pay it, but I cannot now,} itl give you 
a Bill at three months,” thjs wasilii|ld no ace0|||||^.*J 

§ 845. The French law seems^ coincident ours, upon 
the subject of such implied acceptances. Thus, it is held, that 
the words written on the Bill, Accepti" '*Je ferai hmnewri' 
“ Je paierah' “ tTacquitterai” will amount to an acceptabU of 


1 Ibid. 

2 Chitty on Billn, ch. 7, p. 319 (8th cditf. 1838) ; Baylcy on Bills eh. 6, § 1, 
p. 188 (5th edit. 1830) ; Rees v. Warwick, 2 Barn. & Aid. 113. 

[3 Reynolds u. Peto, 1 1 Exeh. R 410 ; S. C. 38 Enjy. Law & Etp R. 481. 
Coleridge, J., saitl : Tins was^ an action upon an iustriuncut treated ns a 
foreign Bill of Exchange, against the plaintilf in^ error, sued as the Acceptor 
on a supposed part act^cptance ; and two points were raised for consideration ; 
the first, whether the instrument was indeed a Bill of Exchange \ and if so, the 
second, whether there was any evidence, to go to the jury of an acceptance. 
At the trial, 1 thought there was some evidence, but as the Court, after argu- 
ment and consideration, is of opinion that there was none, the di'cision upon 
this second point makes it unnecessary to consider the first, upon which there 
might be more difficulty. [His lordship read the evidence.] The instrument, 
assuming it to be a Bill, was a Bill payable at sight ; and tlie acceptance, to 
prove which this evidence was offered, must have been an acceptance according 
to its tenor and effect, an agreement to take upon himself the relation of Ac- 
ceptor to that Bill. Now, looking at the circumstances, and taking all that the 
defendant below says together, it seems to the Court that it would l>e a perver- 
sion of its meaning to understand it in that sense. He does, indeed, twice use 
the words, ‘ I’ll pay the Bill ; ' and if these had stood alone, and seeing that the 
witness may be taken to havi^ cabled oR him tc^pay it as Acceptor, they would 
have furnished good evidence of an agreement to accept; but when we look at 
the circumstances and the context of the language, it seems to us clearly other- 
wise. This was not the case of a preexisting liability or duty. It was entirely 
at the option of the defendant below to accept or iioi, and the resolution to 
which he comes, may be expressed thus: • From the motives suggested, and the 
manner in which my son-in-law may bo implicated, I will pay the Bill, if you 
will take payment at a future date, or in a Bill at three months, but I cannot 
pay it now.* From language bearing this import, it is obvious that no inference 
arises of an agreement or intention to b^ome the present Aco^or of a Bill 
payable at sight. There must, therefore, be a venire de no0o**li’^ 
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the Bill. And Pardessus is of opinion, that even the word 
‘‘ written on the Bill, ought to be considered as equiva- 
lent to the word AccepU^^ when no other sense can be fairly 
attributed to the word, according to the usage of the place, 
where it is Vri|fcen.^ Pothier speaks with far more hesitation ; 
and inclinesjllllll^ld, that ^^e word is too equivocal, at least, 
unless forti||||H attendant circumstances.*^ 

§ 246. In respect to verbal acceptances, our law is, perhaps, 
still more comprehensive and* liberal, in creating implied accept- 
andi^s.^ They may be inferred from circumstances. Thus, if 
the Drawee say to the Holder, or his agent, Leave the Bill, 
and I will accept it,” it will amount to an acceptance.^ So, 
saying, “ Send the Bill to my counting-house, and I will give 
directions for its being accepted,” if the Bill be sent.® So, 
saying, ‘‘ Leave your Bill, and call for it to-morrow, and I will 
accept it,” or, it shall be accepted,” will amount to an accept- 
ance.® So, keeping i Bill, which is sent to the Drawee for 
acceptance, a considerable length of time, without returning 
any answ’er, may, under circumstances, be treated as an accept- 
ance ; especially, if, when sent, the Drawee is informed, that 
his so keeping it, without returning any answer, w'ill be deemed 


1 Pardessus, Droit Comm. Tom, 2, art. 366 ; Chitty on Bills, ch. 7, p. 320 (Sth 
edit. 1833) ; Pothier dc Change, n. 43. See Jousse, sur L'Ord. 1673, art. 2, p. 
71 to 73; Locrd, Esprit du Code de Comm. Tom. 1, Liv. 1, tit 8, § 1, art d 22, 
p. 407. 

3 Pothier de Change, n. 45. 

3 See Stockwell v. Bramble, 3 Ind. 428 ; Bird v, McElyaine, 10 Ind. 40. 

^ Bayley on Bills, ch. 6,§ 1, p. 189,^190 (dthi^dit 1830) ; Molloy, B. 2, ch. 
10, § 20; Marius on Bills, p. 16, 17; Chitty on Bills, ch. 7, p. 326, 327 (8th 
edit 1883) ; 3 Kent, Comm. I^ct 44, p. 84, 85 (4th edit) 

5 Bayley on Bills, ch. 6, § 1, p. 190 (5th edit 1880) ; Chitty on Bills, ch. 7, p. 
327 to 329 (8tb edit. 1883) ; Anderson v. Hick, 8 Camp. R. 179. 

® Molloy, B. 2, ch. 10, § 20. — Qucsre, if goods are consigned to a factor upon 
the express condition that he will accept certain Bills drawn on him on account 
thereof, whether the receipt of the goods without any qualification is not an 
acceptance. See Allen t>. Williams, 12 Pick. R. 297. An acceptance of one 
Bill, drawn by a party, is no proof of acceptance of another subsequent, where 
the same party overdraws. Parsons r. Armor, 8 Peters, R. 418. 
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an acceptance.' But, as such conduct is equivocal, unless cir- 
cumstances of a stringent character, such as those above stated, 
occur, the mere keeping of the Bill will not be held to amount 
to an acceptance.* Upon the Continent of Europe, generally, 
the retention of a Bill for a long time, unexpl^ned, is ordina- 
rily deemed an acceptance.^ But^.lh Francil>l^li||||re a written 
acceptance is required, it follows, of course^ f||||Phere can be 
no tacit acceptance resulting from the Drawee’s receiving and 
detaining the Bill.^ 

§ 24<7. On the other hand,* no language used to a third per- 
son, who is not a party to a Bill, or his agent for the purpose, 
although it might otherwise import a verbal acceptance there- 
of, will be obligatory as such ; for, to such verbal acceptance, 
there must be an assent on the part of the Holder ; since, per- 
haps, in no case is he bound to take a verbal acceptance, but 
may always insist upon a written acceptance. Thus, if the 
Drawee should say to such third person i ‘‘ I must accept and 
pay the Bill,” or, ‘‘ I shall have to accept or pay it,” that would 
not be an acceptance.® 


* Bayley on Bills, ch. 6, § 1, p. 191 to 194 (6th edit. 1830) ; Harvey v. Martin, 
cited ibid., and 1 Camp. R. 426, note; Chitty on Bills, ch. 7, p. 824 (8th edit. 
1833); Td. 325; Jeune v. Ward, 1 Barn. & Aid. 653, 666. 

8 Ibid. ; Mason r. Barff, 2 Bam. & Aid. 26 ; Chitty on Bills, ch. 7, p. 326 to 
329 (8th edit. 1833.) 

3 Scaccia (de Comm, et Camb. fol. 383, § 336) says : Subdeclara hanc 
declarationem in sccundo ejus membro de tcrtio modo acceptandi litteras 
cambii per carum receptionem cum.tacitttrnitate; ut possit procedero in litteris 
propriis cambii : cum recipiens litteras cum tacitumitate prsBsumatur confessus, 
seu approba.sse omnia contents in eis.** And for this he cites many authorities. 
Jousse (Comm, sur L'Ord. 1673, art. 2, p. 73) held the same doctrine. Heinec- 
cius says : Quaeritur, an acceptatio etiam tacite fieri possit, quin et facta esse 
praesumatur ? Hoc merito adfirmandum eo casu, si quis litteras cambiales sibi 
ad acceptandum oblatas aliquamdiu penes se retineat, nec quidquam adversus 
illas moneat. Qui enim hoc modo tacet, is consentire in acceptationem videtur. 
Vid. Marquard. de Jure Mercator, lib. 3, cap. 9, num. 60, et Stryck. in Diss. 
de Cambial. Litterar. Acceptat. cap. 3, § 21.” Heinecc. de Camb. cap. 4, 
§28. 

* Pothier de Change, n. 46 ; Code de Comm. art. 126. 

3 Martin v. Bacon, 2 South Car. R. 132. See Anderson v. Heath, 4 M. & 
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§ 24*8, Whether the destruction of a Bill by the Drawee, 
without any other circumstances explaining the fact, will 
amount to an acceptance of the Bill, has been a matter of a 
good deal of forensic discussion, and upon which learned 
Judges have differed in opinJom^ In odium spoUatoris^ it 
might not Wynequitable^to hold this doctrine; but, unless 
other circuntilB^^^ supposition that the Bill had 

been in fact accepted, and was afterwards destroyed, there is 
some difficulty in maintaining the doctrine upon general prin- 
ciples.* The appropriate remedy seems to be of another 
character, as, for example, trover, for the destruction of the 

Bill* 

§ 249. In the next place, as to the acceptance of a non- 
existing Bill,^r a Bill before it is acttially drawn. As be- 
tween the Drawer and the Drawee, a promise, or agreement, 
to accept a Bill, which should be afterwards drawn, has never 
been deemed an acceptance.^ But, as between the Drawee 
and a third person, who has taken the Bill upon the faith of 
the promise to accept it, the doctrine was, for a long time, 
maintained in England, that it amounted to an acceptance of 
the Bill. It admits of no small question, whether this rule 
now prevails in England in respect to such a Holder and the 
Drawee.^ But the rule, as formerly held, always included the 


8elw. SOS ; Pock t;. Cochran, 7 Pick. IL 34 ; Mendizabs^l v. Machado, 6 Carr. & 
Payne, 219 ; S. 0. 3 Moore & Scott, 841. 

1 Jeunc V, Ward, 1 Bam. & Aid. 653 ; Bayley on Bills, ch. 6, § 1, p. 192, 193 
(5th edit. 1830.) 

8 Ibid. ; Chitty on Bills, ch. 7, p. 325 (8th edit. 1833.) But see Jousse, 
Comm. 8ur L’Ord. 1673, art. 2, p. 73. 

3 Ibid. 

4 Chitty on Bills, ch. 7, p. 311 to 813 (8th edit. 1833) ; Bayley on Bills, ch. 
6, § 1, p. 172, 174, and note; Id. p. 186; Pillans v. Van Miorop, 3 Burr. R. 
1674 ; Pierson v. Dunlop, Cowp. EU 571 ; Mason v. Hunt, Doug. R. 296. 

3 Bayley on Bills, ch. 6, .§ 1, p. 186, 187 (5th edit. 1830); Chitty on Bills, ch. 
' 7, p. 811, 312 (8th edit 1833) ; Johnson i*. CoUings, 1 East, R. 98 ; Wildes v. 
Savage,! Story, R.SI2; £x parte Bolton, 3 Mont & Ayrt R. 867, In the 
Bank of Ireland v. Archer, Easter Term, Exchequer, 1843, it was decided, that 
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qualification, that die paper eoutainiiig dbe promiae, should 
describe the BiU to rhe dfKMi, in tenna noti'to he ndetcdceut to 
as to identify and dmthifaiMi'it^from •!} othm ; 'that die IM 
should be drawn within a reaaeaable date after die papertwua 
writtm ; and it should be Mcuivud, % the persea t^thig h, 
upon the faith of the flTonliMid edb^rtttMse't f|||li if either ef 
these circnmstsiiees'dlMiid ftnl, die|rdaik»eqRR>ae« ameuiit 
to an acceptance. Under diesa qualifioBtiMB») the rul6‘’se0Bi8 
to'be firmly established in Atneriea upon the foodiig’‘<tf the old 
au^orities.* But th» rulo hr appMUe ^i^tw the essci^ef 
Bills payable on demand, or ae'M fixed tttoO’after dato| and not 
to Bills payable at oi^ after sight ; for it is obvious, thftt) to 
constitute an acceptance in die lattar eases, a iiresetttiBeat is 
indispensable ; shKodhe time that ^ Bill is«to run caiuiot 
otherwise be ascertained.’ [And H haa been dmaght that a 
mere promise to aec^t, wifoout more, covers only Bills pay^ 
able at the Drawee’s or Payne’s placa ^ busiaeas.*] <’ 

§ 230 . An acceptance may not only ho made by the Ae> 
ceptor’s writing his name on a blank paper, so as to bh 

!■■■ I 

a promiae to aco^ a non-exislnig BiU did not amonnt to an acceptance. See 
the Jurist (English), May S, isis, p. S79 ; 8. C. 11 Mees. & Welsh. 88S. But 
see Ulster County Bank p. UeFstim, 8 HiH^ (N. Y.) B. 488; Bussdil p* Wlg- 
ipn, 2 Story, R. 213. In the French law, a promise, even in writing, to accept 
a non-existing BiU, never has the effect of an aoct^tsnce. The most which can 
arise is, that if the Bill,awheft dnwut ie net aBea{|ited, the Ikawer may, undMr 
certain circumstances, Imve an ao^ Sir hitwait •iff' damages. PatdeMitt, 
Droit Gomm. Tom, 8, aivSSS, JM^a87»< 

1 Coolidge V. Payson, 2 Wheat. B» 66; S. C. 2 GaSis. B. 888; GeodiMk *. 
Cordon, 15 Johns. B. 6; Parker «. Grede;b WmmLB. 545; A<ci 5 FfoOL & 
414 ; McEvers o. Mason, 10 Johns. & 80th;>a Een% Cwni Bedt 44, It; W 
(4th edit) ; WHson v. demeata, 8 Kaaa B. 1 ; Storer k Lcgaat 8 MMkdi W; 
Boyce v. Edwards, 4 Peters, A/tt) ; Sahim m iy e n trisb A Bafuhd|4 ‘iEMNI^’ % 
364 ; WUdee n. Savage, 1 St«vt A tty- Williime ». Wll i U i / S 'lChbiMyW ' l i # ; 
Cemepe o. Mcnisoa, 8 Mht. & 8U« atotMOgim rBsIffaia, 

A 46 ; Woreestw BedhivWell^ ftMeMKTiOf t Btolw Iftntfbe, 

A 10 ; Casselr. Dam, Biatcliferd, AiM* ^ 

a ITiMes v. Savage, 1 Story, A«t • ihSKMalfo OeShiatart. 1». 

3 MBdi. State Bwk ei Ueaw oa s ro rth, 808, 

84 
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filled up afterwards, which is binding as an acceptance,' and 
abo^by promise to accept a non-existing Bill (as has been 
already suggested), under other circumstances ; ‘ but it may 
be made after a Bill, drawn payable after a certain date, has 
become payable, and the time for payment has passed. In 
such a case tlbBill will bd. payable on demand.^ Even if a 
person tU; fini|p|^ 08 e to accept, he may afterwards accept the 
Bill, and bind himself as Acceptor.^ But, in such a case, if 
the Holder would bind the other< parties, the Bill must have 
been duly {U'otested for non-acceptance.^ A Bill, drawn 
in the lifetime of - the Drawer, may be accepted by the 
Drawee after the death of the Drawer, although he has 
knowledge of the fact ; for it is not a revocation of the Bill 
in the possession of a bond fide Holder for value.® 

§ S51. In the next place, as to the form or mode of ac- 
ceptances in particular cases. In general we have seen, that 
the acceptance made by any written words, showing a clear 
intent to accept, will be sufiicient.' If the Bill be payable at 


1 Collis V. Emctt, 1 H. Black. Sid* See S Kent, Comm. Lent. 44, p. 85 , 
86 (4th edit.) [And although the blank (icceptance is not filled up within a 
reasonable time after its delivery' as for twelve years afterwards, still the 
Acceptor in blank is liable to a bond fide Holder for value. Montague v. Per- 
kins, 22 Eng. Law & Eq. .li. 516. See Temple v. Fallen, 20 Eng. Law & 
Eq. R. 806; S. C. 8 Exch. 889. 

s Ante, $ 248. 

8 Chitty on Bills, ch. 7, p. 818 (8th edit 1888) ; Bayley on Bills, ch. 6, § 1, 
p. 181 (5th edit -1880); Jackson 6. Figott, 1 Ld. R^m. 864; Salk. 137; 1*2 
Mod. R. 212; Garth. R. 450; Mutford s. Wcot, 1 l 1 Raym. 574 ; Salk. 129; 
12 Mod. it 410 ; pom. R. 75. 

4 Wynne v. 5 East, R. 514. 

5 Chitty on Rills, oh. 7, p. 818, 814 (Sth edit 1888.) r 

' 6 Ibid. ch. 7, p. 808, 310; Gutts o. Ferkins, 12 Mass. R. 206. 

7 Ante. § 248, 244. Hetneooias, as to the finna of acceptances, uses the fol- 
lowing k&guagot Exactor vef prosentans' littaraa .cambiales. ad se missas 
mature prsssontit tiassatoj ioga^aoli nt velit honorare. Id si hie facere 
detrectet, protestilkme opus esi, de qua panllo post dicemus. Sin trassatus 
promittit, se soltttnmm, acceptatio finrmalU hao litteris sabjecta fieri solet : Ich 
accepdre und verspreoho coeteete Beahhlung. Berlin den ..... Benjamin 
. Semler. AHquando institor pro dondno acceptsit taaiquam mandatarius, idque 
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or after sight, the date of the acceptance siiould also be 
regularly written on the same paper.^ Where the Bill is 
drawn on a partnership, it should be accepted in the partner- 
ship name.* Where it is drawn on two or more persons, who 
are not partners, all of them should. sign the acceptance; fur 
an acceptance by one will not bind Ate others ; uud the Holder 
is entitled to the acceptance of all.*, Where|||| Bill is ac- 
cepted by an agent, he should accept it in the name of his 
principal, and not in his owp name.* Where a Bill is drawn 
in sets, the Drawee should take care not to accept more than 
one part of the set ; fur, if he does, he may incur responsi- 
bility to diiierent Holders upon each of the accepted* parts.* 

§ ^5;^. The etlect of an acceptance, when once made, has 
been already stated. It is an engagement to pay the Bill 


fieri solet bis similibasquc vcrbia: Im Namcii aoines Patrons N. N. und in dessen 

Vollmacht verspricht coniente He 2 ah!ung N. N. Bcrifh den Ceteruni 

plerisquc hodie locis prohibitas sunt acccptationes, quo? fiunt per sigtia, e. gr. 
accept. ; vel Ibnnulis, Icb babe cs gesehen ; ich acceptirc, urn in der Zeit 2u 
antworten. Vid. Savary, in Negotiat. perfect, part 1, cap. 21, et Stryckius in 
Diss. de Cambial. Litterar. Acceptat. cap. S, § 20 sequ.” Hcinccc. de Camb. 
cap. 4, § 26 *, Savary, Lo Parfait Ndgociant, Tom. 1, Ft. iJ, ch. 10, p. 839. 

1 Ante, § 242, 244. 

8 Ante, § 78 ; Chitty on Bills, ch. 7, p. 810, 821 (8th edit. 1838) ; Bayley on 
Bills, ch. 2, § 6, p. 58, 54 (5th edit. 1830) ; Mason u. Ruinsoy, 1 Camp. li. 384. 

3 Chitty on Bills, ch. 7, p. 810, 321 (8th edit. 1883) ; Id. ch. 2, p. 67 ; Bay- 
ley on Bills, ch. 2, § 6, p. 52 (5th edit. 1880) ; Molloy, B. 2, ch. 10, § 19 ; Marius 
on Bills, p. 16 ; Buller’s Nisi Priua, 279 ; Pardessus, Droit Comm. Tom. 2, art. 
367. [But see Jenkins v, Morris, 16 Mees. & VVelsb. 877. In this case a Bill 
was drawn on ** £. M. ant others, trustees of Clarence Temperance Hall, Liver- 
pool,” and acedpted thus: — Accepted, £. M.” It appealing that ho had 
authority from his associates to accept the Bill on their behalf, it was held, that 
£. M. intended to accept, not individually,' but for himself and four others.} 

4 Chitty on Bills, ch. 7, p. 821 (8tb edit. 1888) ; Id. ch. 2, p. 87 to 89. ^ 

5 Chitty on Bills, ch. 5, p. 176 (8th edit 1888); Id. ch. 7, p. 3U. — Heinoc- 
cius, on this subject, says: Qui pluresejus generis tesseras collyUsticas lutbet, 
primam statim potest prsesentare ad acceptandum, dum reliques per alia loea 
girentur. Acceptantis enim seque, ac trassantb, non interestf si vel maximo 
reliqiise per cessionem in allenas manus perveniant, quia non nisi ex una solvit, 
ex reliquis vero turn demum solutio exi^ potest, ri ilia ex prioribus nondum sit 
prsestita.” Heinecc. de Camb.* cap. 2, § 18. 




280 


BILLS OF EXCHANGE. 


[CH. VIII. 


according to the tenor of the acceptance.^ When an ac- 
ceptance is once made, if the Bill has been delivered to the 
Holder, the transaction is compfete, and the acceptance is 
irrevocable. Before such delivery, however, it is, in general, 
revocable ; and, although written, it may be cancelled by the 
Acceptor.^ We say, in gefieral ; because it may be otherwise 
where the Hwder has in the intermediate time, with the 
knowledge of the Acceptor, passed it to another person for 
value, who should otake it upon ^e faith of the acceptance 
with the consent of the Acceptor. But, although an accepts 
ance, when thus made and delivered, is irrevocable, it may be 
waived by'the parties by an agreement or consent, expressed 
or implied ; for it is entirely competent for the Holder and 
the Acceptor to make what arrangements they please after 
the acceptance of the Bitl.^ But, in all cases, the other 
parties to the Bill will be discharged from their responsibility 
unless the waiver has been consented to by them. Cases of 
express waiver may readily be suggested ; as, where the 
Holder agrees to consider an acceptance at an end ; ^ or he 


1 Ante, § 113; Pardessus, Droit Comm. Tom. 2, art 376, 377 ; 3 Kent, 
Comm. Lect 44, p. 85 (4th edit) ; Pothier de Change, n. 44. 

9 Cox V. Troy, 5 Bam. & Aid. 474 ; 3 Kent, Comm. Lect 44, p. 85 (4th 
edit) ; Pardessus, Droit Comm. Tom 2, art 377 ; Pothier de Change, n. 44; 
1 Emcrig. des Assur. ch. 2, § 4, p. 45. — Before the decision of this case, the 
earlier authorities held, that an acceptance once written, if not by mistake, was 
irrevocable, at least without the assent of the Holder. Bayley on Bills, ch. 6, § 1, 
p. 204 to 207 (5th edit 1830) ; Thornton v. Dick, 4 Esp. K. 270 ; Tummer v, 
Oddie, cited 6 East, R. 200; Bentinck v, Dorrien, 6 East, R. 199. Heinec- 
cius, on the subject of the irrevocability of acceptances, says : * Vidimus hacte- 
nus, protestationem banc fieri tantum debere denegata acceptation e : ea vero 
facta aoceptana dbicisafi tenetur ad pnestandam solutionem. Quod adeo verum 
est, ut acceptana reoedere, voluntatemqae mutare nequeat, si vel maxime tras< 
sans interim faro cesaeri^ Stryk. Dias, de Cambial. Litterar. Acceptat cap. 4, 
§ 1, vel si in aceeptalione erraverit** lieinecc. de Camb. cap. 4, § 38. See Id. 
§ 39 ; Savary, Le Parfait N^gocian^ Tom. 1, Pt 1, ch. 10, p. 840, max. S, 

9 Bayley on Bills, ch. 7, § 1, p. 208 to 212 (5th edit 1830) ; Black v, Peele, 1 
Doug. R. 236, 237, 248, 249; Mason t^. Hunt, 1 Doug. R. 297 ; Farqnharr. 
Southey, 1 Mood. 8c Malk. 14. 

t Walpole V, Pulteney, cited in DingwaB v. Dunster, 1 Doug. R. 248, 249. 
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informs the Acceptor, that he has settled the Bill with the 
Drawer, and he need give himself no further trouble.^ The 
receipt, by the Holder, of the very considera^n, which, 
between himself and the Acceptor, constituted the ground of 
the acceptance, will also operate as an implied waiver of the 
acceptance.® So, an agreement to enlarge the time for payji 
ment of the Bill is an implied waiver of the right to require 
payment, except at the enlarged time.® But, generally, noth- 
ing but an actual payment* or discharge *will exonerate the 
Acceptor ; ^ and length of time, at least if short of the statute 
of limitations, will be no discharge. And, in general, as to 
the rights of the Holder, it will make no difference in any of 
these respects, whether the Acceptor be an Acceptor for value, 
or an accommodiftion Acceptor.® 

§ 2.58. Indeed, it may be laid down as a general. rule, that 
a bond fuU Holder for value is entitled to the same rights and 
remedies against an accommodation Acceptor, as he is against 
an Acceptor for value, although he knows that it is an accom- 
modation acceptance.® Other circumstances, however, may 
intervene to modify or change his rights ; as, for example, if 
he kiiou's that the acceptance has been for a particular purpose, 
and that that purpose has been accomplished, he cannot retain 


1 Black V. Pcde, cited 1 Doug. R. 248, 24D. 

2 M{ison r. Hunt, 1 Doug. R. 284, 297. 

3 Ellis V. Galindo, cited 1 Dong. R. 250, note. 

4 Farquhar v. Southey, 1 Mood. & Malk. 14 ; Bayley on Bills, ch. 6, § 1, p. 
210, 211 (5th e<lit. 1830); Adams v, Gregg, 2 Stark. R. 581; Dingwall v. 
Dunstor, 1 Doug. R. 285, 247. 

* Bayley on Bills, oh. 6, § 1, p. 212 to 214 (5th edit. 1880) ; Raggett v. 
Axmorc, 4 Taunt. R. 730 ; Fentum v. 'Focock, 5 Taunt. B. 192; Kernson v» 
Cofike, 3 Camp. R. 362 ; Anderson n. Cleayeland, 13 Bast, 430, note. 

« Chitty on Bills, eh. 3, p. 82 ; Id. ch. 7, p. 384 to 336 (8th edit 1833) ; 
Smith 0 . Knox, 8 Esp. R. 46 ; Fentum v. Tocock, 5 lliunt R, 192; 3 Kent, 
Comm. Lect. 44, p. 86 (4th edit.); Bank of Ireland v. Beresford, 6 I}ow, R. 
283; Townsley 17 . Sumrall, 2 Peters, R. 178, 182.<-^PardeKms says, that a 
Drawee, who accepts without having value, or funds, b l^id to accept d d^cou- 
vert. Pardcssus, Droit Comm. Tom. 2, art. 380. 

24* 
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ot apply the Bill to any other purpose;, and the acceptance is 
discharged.^ So, where a Bill is accepted for the mere accom- 
modation ^ the Drawer, or other Holder; it is obvious that 
such person can have no claim upon the Acceptor under the 
acceptance ; for, as between them, no value exists or has 

§ There canhot be a series of successive Acceptors 
upon the same Bill. It must be accepted by the original 
Drawee, or by the ‘Drawee &u besoin^ or by a third person for 
honor, or, where the Bill states no Drawee, by a person in that 
character.,^ But, whenever accepted in either way, the party so 
accepting, and he only, is liable as Acceptor.^ If any other 
person subsequently accepts the Bill for the purpose of guaran- 
teeing its credit in the usual form of an acceptance there, if 
there is a sufficient consideration, he may be bound thereby as 
a Guarantor; but he is not liable as an Acceptor.^ [The 
mercantile rule is, that an acceptance can be made only by 
the party addressed, or for his honor.®] 

§ j 255. Where the original Drawee, and the Drawee au 
besotn^ if any, refuse to accept the Bill, it is competent for any 
third person (as we have already seen ®) to accept tlie Bill for 
the honor of any one or more, or all of the antecedent parties 
on the Bill, whether Drawers, or Indorsers ; and, in that case, 
it enures to the benefit of all the parties subsequent to the per- 



1 Ibid. ; Cartwright v. Williams, 2 Stark. R. 840 ; Fletoher a. Heath, 7 Bam. 
k Cressw. 517. 

8 Ibid. ; Chitty on Bills, ch, 8, p. 82 (8th edit. 1883) ; Sparrow v. Chisman, 
9 Bam. 8c Cresaiir. 241. 

3 Chiity on Bilfe, ch. 7, p. 811 (8th edit. 1888) ; Jaekson v. Hudson, 2 Camp. 
R. 447 ; Bayley on ^fls, ch. 6, § i; p. 177, 178 (dth edit 1880.) See Moies v. 
Bird, 11 Mass. R. 488 ; DaVis «. ^dce, 6 Adolph. 8c Ellis, N. k, 16. 

^ Ibid. ; Hoare v. Cazenovc, Hn^East, R. 891 ; Williams p. Germaine, 7 Bam. 
& Cres8w. 468 ; Ante, § 1 22. 

3 Davis V. Clarke, 6 Adolph, k Ellis, N. 8. 16. 

• Ante, § 121 to 124 ; Chitty on Bills, ch. 2, p. 80 (8th edit 1883) ; Id, ch. 
•6, § 2, 3, p. 874 to 376. 
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son, for whose honor it is accepted.^ But this is at the elec- 
tion of the Holder, who is in no case bound to take an accept- 
ance supra protest for honor, and may take it, ^refuse it at 
his pleasure.* There are two cases (as we have also seen’j 
in which an acceptance for honor may be made; the first 
(which is the most usual case) is, where the Drawee refuses 
to accept the Bill ; the secimd is, where, alfW acceptance, and 
before the maturity of the Bill, the Acceptor absconds, or 
becomes a bankrupt, or insolvent.* In the former case the 
Holder is bound to protest the Bill for i)on<>aoceptance, and 
give notice thereof if he means to bind the Drawer or prior 
Indorsers ; and the protest is called a protest for non-accept- 
ance. In the other case, he may protest the Bill at his pleas- 
ure, but he is nSt bound to do so ; for, if he neglects to make 
this protest, it will not affect his remedies against the prior 


1 Bay ley on Bills, ch. 6, § 1, p. 176, 177 (6th e<lit. 1880.) See Pothier de 
Change, n. 50, IIS, 114 ; 3 Kent, Comm. Lect. 44, p. 87, 88 (4th edit.); Ante, 

§ 131 to 124. 

3 Chitty on Bills, ch. 8, p. 876 (8tli edit 1889) ; Mutford v. Walcot, 
12 Mod. R. 410; S. C. 1 Ld. Raym. 676. — Heineccius takes notice of a similar 
usage on the continent of Europe. He says : “ Aliquando cambiis accedunt 
litteriB commendatitie, quo mercatoribus voeantar, eioe Addresso, vel eino 
Notiz, et nihil aliud sunt, quam litterm, qiubns tertius paucioribus verbis ro^ 
tur, ut, si forte is, cui injuncta cat solutio, acceptare cambium rccuset, ipse . 
prmstet solutioncm honorariam. Hie littere separates schedule inscribl, et acu 
cambialibus litteris adnecti solent. Negante eigo acceptationem eo, cui ilia 
injuncta est, exactor vel priesentans, prsevia protestatione, litteras capbiales 
una cum commeudatitiis offert tertio, cui commeadatus est, eumquo rogat, ut in 
honorem literarum solvere velit Quum vero commendatio aiterum nomquam 
obstringat : eonsequens est, ut et oonunendatitise hss litterm non obligent ter- 
tium ad solutionem prssstandam. Quin ne declarare quideu vcduntaleiii tuam 
tenetur ante diem solutionis. - Vid. PhoonseA. in BULoamb. Amstolod. cap. 24, 
§ 4. Denique observandttm,d«tegAta sointiima val aeceptatione, protestationem 
fieri debere sumptibus trassantia, vid....Q. C. Haqiburg- art. .28) hkpie etiam 
necessarium videri doctoribus plerisque, qiunviadiswntiat Franddus.” JEbinecc. 
de Camb. cap. 3, § 31, 82. ' . 

3 Ante, § 121 to 124. Pa«t,.fU8.: 

4 Chitty on Bills, ch. 8, § 2, p. 374 b> 876 (8th edit 1883) ; Bayley on Bills, 
ch. 6, § 1, p. 176, 177 (6th edit 1830.) 
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parties, either Drawers or Indorsers.^ This protest is called 
a protest for better security.* 

.§ 256. I|]ach an acceptance for the honor of a party, or of 
parties, is allowable, however, only when the Bill has been 
refused acceptance' by the Drawee, and has been protested 
t^refor, or has been protested for better security, and not be- 
fore ; * and hence it is called an acceptance stfpra protest, in 
our law ;* in France it is called an acceptance par interven- 
tion!' The reason ‘seems to* be, that the Drawer and Indors- 
ers have a right to say, that the Bill was not primarily drawn 


1 Ibid.; Ex parto Wackerbarth, 5 Ves. 574. See Bcawes, Lex Merc, by 
Chitty, Vol. 1, p. 24, pi. 26 to 80, p. 566, 667 (edit. 1813.) 

9 Ibid. Mr. Chitty, upon this subject, says : “ The custom of merchants is 
stated to be, that, if the Drawee of a Bill of Exchange abscond before the day 
when the Bill is due, the Holder may protest it in order to have better security 
for the payment, and should give notice to the Drawer and Indorsers of the 
absconding of the Drawee ; and^ if the Acceptor of a foreign Bill become bank- 
rupt before it is due, it seems that the Holder may also in such case ])rotest for 
better security ; but the Acceptor is not, on account of the bankruptcy of the 
Drawer, compellable, to give this security. The neglect to make this protest 
will not atfect the Holder’s remedy against the Drawer and Indorsers ; and its 
principal use appears to be, that, by giving notice to the Drawers and Indorsers 
of the situation of the Acceptor, by which it is become improbable that payment 
will be made, they are enabled by other means to provide for the payment of 
the Bill when due, and thereby prevent the loss of reexebange, &c. occasioned 
by the return of the Bill. It may bo recollected, that, though the Drawer 
or Indor.*«er3 refuse to give better security, the Holder must, nevertheless, wait 
till the Bill bo due before he can sue either of those parties.” Chitty on Bills, 
ch. 8, § 2, p. 874. See, also, Marius on Bills, p. 21, 27, 28 ; Beawes, Lex Merc, 
by Chitty, Vol. 1, pi. 24 to 26, 29, 80 (edit. 1818) ; Kyd on Bills, p. 139 (3d 
edit.) ; Anon. 1 Ld. llayin, 743 ; Com. Dig. Merchant^ F. 8. 

3 Chitty on Bills, ch. 8, § 3, p. 875, 397 (8th edit. 1883) ; Marius on Bills, p. 
21, 22; Com. Dig. Merchant^ F. 8 ; Iloare v. Cazenove, 16 East, R. 391, 396, 
397 ; Biiylt 7 on Bills, ch. 6, § 1, p. 180 (5th edit. 1880) ; 3 Kent, Comm. Lect. 
44, p. 87, 88 (4th edit.) ; Beawes, Lex Merc, by Chitty, Vol. 1, p. 38, 568 (edit. 
1818) ; Brunetti v. Lewin, Liitw. R. 896 ; Pardessus, Droit Comm. Tom. 2, art. 
383 ; Pothicr de Change, n. 114 ; Ileinecc. de Camb. cap. 6, § 9. 

♦Ibid.; Ante, § 121 to 124. 

3 Chitty on Bills, ch. 8, § 8, p. 875 (8th edit. 1838) ; Code de Comm. art. 126 ; 
Pardessus, Droit Comm. Tom. 2, art 383 ; 3 Kent, Comm. Lect. 44, p. 87 (4th 
edit); Savary, Le Parfait N^gociant, Tom. 1, Pt 3, Liv. 1, ch. 9, p. 835 to 
839. 
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on the Acceptor for honor ; and the o^y proper proof of the 
refusal of the original Drawee is by a protest, diat being the 
known instrument, by the custom of merchants, , 0 establish 
the fact.^ Nor is this alone sufficient ; for the Acceptor for 
honor must also state, in bis acceptance, for whose honor he 
accepts, as his rights against the lantecedent parties may be 
essentially affected thereby; for, if the Acceptor for honor shall 
afterwards pay the Bill, he will be entitled to recourse for 
repayment to the person, for who^e honor he made the accept- 
ance, and to all other parties, who are liable to that person.* 
Hence, if he accepts for the honor of the Drawer only, he will, 
in general, have no right of recourse against the •Indorsers ; 
and if for the honor of an Indorser, he will liave no right of 
recourse cagainst any subsequent Indorser ; unless, indeed, such 
person, for whose honor he accepts the Bill, might have such 
right of recourse against either ; as, for example, if he were an 
accommodation Drawer or Indorser.® 

§ 2SJ, The like doctrine (as to a protest, and naming the 
party, for whose honor the Bill is accepted) seems to prevail 
in the law of France,^ and, generally, on the Continent of 
Europe. Heineccius says : Cceterum commune id hahent utror 
que cambiay quod aliquando a tertioy qui in camlio non eat 
nominatus^ solvantur. Quum enim scepenumero contingat^ ut is, 
ad quern cambium dirigitur, acceptationem deneget, tertius vero, 
trassantis amicus, illud sponte et ultro acceptet: Ilcec accept 


1 Marius on Bills, p. 21, 22. See Bardessus, Droit Comm. Tom. 2, art. 
383 . 

® Ante, § 121 to 124, 255 ; Bayley on Bills, ch. 6, § 1, p. 176 to 178 (5th edit. 
1830) ; Cliitty on Bills, ch. 8, p. 382 (8th edit. 1833) ; Pothier dc Change, 
n. 113 ; Ex parte Wackerbarth, 5 Yes. 574 ; Bcawes, Lex Merc, by Chitty, Vol. 
1, pi. 47, 49, p. 569 (edit. 1813) ; Forbes on Bills, p. 149, cited in Chitty on Bills; 
ch. 8, § 8, p. 377, note (/) ; 3 Kent, Comm. Lect. 44, p. 87 (4th edit.) ; Konig 
V. Bayard, 1 Peters, R. 250. 

3 Ibid.; Ante,§ 123, 124. 

^ Pothier de Change, n. 112 to 114^; Code de Comm, art 126 to 128 ; Par- 
dessus, Droit Comm. Tom. 2, art. 383, 405. 
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tatio vacatur in honorep litterarum. Eaque non aliter fieri 
potest, quam (1) interposita a prcesentate protestathne, et (2) 
expresso ejus nomilie, cv^us in honorem acceptatio facta sit} 
But in France, by the old law, the rights of the Acceptor for 
honor do not seem to have been as limited as in our law ; at 
least, Pothier informs us, chat such an Acceptor, upon pay- 
ment, not only has a right of recourse to the person, for whose 
honor he accepted ; but he is also subrogated, under the Ordi- 
nance of 1673 ^ to all the rights of the Holder of the Bill, at 
the time he pays it, against all other persons who are liable 
to him thereon.* The modern Frdhch law, however, seems 
to contain the same limitations as ours, and confines the rem- 
edy of the Acceptor for honor to the parties, for whom he 
accepts, and those who are liable to him.* 

§ 258. Where a Bill is accepted supra protest, for the 
lionor of a particular party, it would seem, by our law, that, if 
the Holder takes the acceptance, he is not at liberty to sue that 
party before the maturity of the Bill, and its dishonor by such 
Acceptor. But there seems no reason, why he may not, hav- 
ing given due notice, sue the other parties to the Bill, or, at 
least, the other prior parties to the Bill, who could have no 
recourse against the person, for whose honor the Bill is ac- 
cepted. And, if the acceptance supra protest is generally for 
the honor of the Bill, or of all the parties upon the Bill, it 
would seem, that, in such case, the Holder would not be at 
liberty to sue any of the parties before the maturity and dis- 
honor thereof ; for that would defeat the whole object of the 
Acceptor si^ra protest* But, according to the French law, 
the Holder of the Bill retains ail his rights against the Drawer 


f Iloinecc. de Camb. cap. 8 , § Kt ; Id. cap. 0, $ {I. 

S Pothier de Change, n. 114 ; Jousse, »ur L’Ord. 1678, tit. 6 , art. 8, p. 75, 76 
(edit. 1802.) ^ 

3 Cotio dc Comm. art. 159 ; Loot4, E^rit du Coda de Comm. Tom. 1, dt 8, 
art 159, p. 497, 498 ; Pardeistts, Droit Cowim. Tom. 2, art. 407. 

* Chitty on Bills, ch. 8, § 8, p. 875, 878 (8th edit. 1888.) 
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and the Indorsers, on account of tho« non-acceptance hy the 
person, on whom the Bill was drawn, notwithstanding any 
acceptance supra protest} Hence, the Holder has a right to 
require from the Drawer and Indorsers, either reimbursement 
of the amount, or security for the due payment thereof.^ 

§ 259. We have said, that an* acceptance for honor, or 
supra protestj may be made by any third person. But, by 
our law, it may also be made by the Dratvee ; if he does not 
choose to accept the Bill, drawn generally,* on account of the 
person, in whose favor, or on whose account, he is advised it 
is drawn, he may accept it for the honor of the Drawer, or of 
the Indorsers, or of all or of any of them.^ The old French 
law, in like manner, allows the Drawee to refuse acceptance 
of the Bill generally, and yet to accept it for the honor of any 
of the other parties,* except the Drawer.^ But the modern 
rJoniniercial Code of France limits the right of acceptance for 
honor, or supra protest^ to some third person, not a party to 
the Bill.® Whenever, in any case, a person accepts for honor, 
or supra protest^ it is his duty, by the French law, imme- 
diately to notify the fact to the person, for whose honor he 
accepts it.® The like rule seems to prevail in our law.^ 

§ 260. We have already seen,® that, after one acceptance, 
completely made and perfected by the Drawee, no second 


^ Code de Comm. art. 128. 

2 Pardcssua, Droit Comm. Tom. 2, art. 832, 387 ; Chitty on Billa, ch. 8, 
p. 875, 376 (8th edit 1888.) 

3 Chitty on Bills, ch. 8, § 8, p. 875 (8th edit. 1883) ; Beewes, Lex Merc, by 
Chitty, Vol. 1, pi. 83, 84, p. 568 (edit 1813) ; Bayley on Bills, ch. 6, § 1, p. 176, 
177 (5th edit 1880.) 

4 Pothier de Change, n. 112. 

^ Code de Comm. art. 126 ; Pardessus, Droit Comm. Tom. 2, art. 884 ; Com- 
mercial Code, art 387 ; Chitty on Bflk, ch. 8, § 3, p. 875, note (8th edit 
1833.) 

® Code de Comm. art. 127 ; Pardessus, Droit Comm. Tom. 2, art. 386. 

7 Chitty on Bills, ch. 8, § 3, p. 875 (8th edit 1838) ; Beawes, Lex Merc, by 
Chitty, Vol. 2, pi. 88, 34, p. 868 (edit 1818.) 

8 Ante, § 122, 254. 



BILLS OF EXCHANGE. 


ig88 


[CH. VIII. 


person can intervene, and, by a 8ubse(}uent acceptance, charge 

himself as Acceptor, although he may as Guarantor. But the 

like rule does not apply in cases of an acceptance swjoro pro- 

test, or for honor, to the same extent ; for, although there 

cannot he more than one acceptance for the honor of any one 

party to the Bill, yet there may be a succession of acceptances 

for the honor of different parties. Thus, for eitample, one 

person may accept the Bill for the honor of the Drawer, 

another for the hdnor of the first Indorser, and another for 

the honor of the second Indorser, and so on.^ 

■* 

§ 261. ^The obligations, resulting from a general acceptance, 
have been already considered in another place.^ They are, on 
the part of the Acceptor, to pay the Bill, upon presentment, at 
its maturity, or at any time afterwards, according to its tenor, 
to the Holder. The obligations of an acceptance for honor. 


1 Chitty on Bills, ch. 8, § 8, p. 376 (8th edit. 1838) ; Beawes, Lex Mere, by 
Chitty, Vol. 1, pi. 42, p. 569 (edit. 1838) ; 2 Camp. R. 448, note. The method 
of accepting supra protest is said, by Mr. Chitty, to be as follows. “ The 
Acceptor must personally appear before a notary public with witnesses, and 
declare, that ho accepts such protested Bill in honor of the Draper or a pai^ 
ticular named Indorser, or generally for honor, and that he will s^isfy the same 
at the appointed time ; and then he must subscribe the Bill with his own hand, 
thus : ‘Accepted, supra protest^ in honor of J. B. or, as is more usual, ‘Accepts, 

S. P. ; ' and sometimes it is, ‘Accepted under protest, for honor of Messrs. , 

and will bo paid for their account, if regularly protested and refused when due.* 
A general acceptance supra protest is considered as made for the honor of the 
Dflwer, unless otherwise expressed. Such acceptance, however, may be so 
worded, that, though it be intended for the honor of the Drawer, yet it may 
equally bind the Indorser ; but, in this case, notice of such acceptance must be 
sent to the latter. If there be several offers of acceptance for honor, that which 
is most extensive should, it is said, be preferred. The Holder, as well as the 
Acceptor supra protest^ should always take care to have the Bill protested for 
non-acceptance before the acceptance for honor is made, as otherwise, it is said^ 
the Drawer might allege, that be did not draw on the person making the accept- 
ance ; and the Acceptor supra protest might not be able to recover from the 
Drawer the money he nught pay." Chitty on Bills, ch. 8, § 8, p. 877, 878 (8th 
edit. 1838.) See also Code de Comm. art. 126 ; Pardessus, Droit Comm. Tom. 
2, art 385. 

9 Ante, § 118. 
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or supra protest^ are not (as has been already stated') exactly 
coincident with the former ; for, whereas the obligations of 
a general acceptance are absolute, those of an acceptance for 
honor, or supra protest^ are conditional ; to wit, that the 
Acceptor will pay the Bill, if duly presented to the original 
Drawee for payment, at the timcf of its maturity, and he 
refuses payment, and due protest is made thereof, and due 
notice is given to him of the dishonor*^ All these acts must 
be punctually done, or the Acceptor will be discharged.® 
Pothier affirms the like doctrine as the law of France ; ^ and 
Heineccius states it, without any distinction between cases, 
where the Bill is to be protested for non-acceptancd, and cases 
where it is protested for non-payment.® 

§ 263. There is another collateral consideration resulting 
from an acceptance, wdiich ought to be mentioned in this place. 
II is, that the acceptance, whether general, or for honor, or 
supra protest^ after sight of the Bill, admits the genuineness 
of the signature of the Drawer ; and consequently, in favor 
of a bond fide Holder for value without notice, if the signa- 
ture of the Drawer turns out to be a forgery, the acceptance 
%ill, nevertheless, be binding, and entitle such Holder to re- 
cover thereon according to its tenor.® But there is no such 


» Ante, § 123. 

3 Ante, § 123 ; Chitty on Bills, ch. 8, § 3, p. 378 to 381 (8th edit. 1833); 
Bayley on Bills, ch. 6, § 1, p. 178, 179 (5th edit. 1830) ; Hoare v. Cazen^e, 
16 East, E. 391 ; Williams v. Germaine, 7 Barn. & Cress v. 468. 

3 Ibid. 

4 Pothier de Change, n. 118. ^ 

^ Heinecc. de Camb. cap. 6, § 9 ; Ante, § 257. 

« Ante, § 113 ; Bank of Commerce r. Union Bank, 8 Comst. 235 ; Bayley on 
Bills, ch. 8, p. 318, 319 (5th edit. 1830); Id, ch. 11, p.462, 463, 479 ; Chitty on 
Bills, ch. 7, p. 336, 387 (8th edit 1883); Id. ch. 8, p. 876 ; Id. Pt. 2, ch. 5, 
p. 628 ; Wilkinson v. Lutwidge, 1 Str. E 648; Cooper v. Le Blanc, 2 Str. 1051 ; 
Leach t;. Buchanan, 4 Esp. R. 226 ; Price v. Neal, 3 Burr. 1 354 ; Smith v. Ches- 
ter, 1 Term E 654 ; Bass r. Clive, 4 & Selw. 15 ; Smith v, MJVcer, 6 Taunt. 

R. 76 ; Wilkinson v. Johnson, 3 Bam. k Cressw. 428 ; Free e. Hawkins, Holt, 
N. P. R. 550 ; Canal Bank e. Bank of Albany, 1 Hill, (N. Y.) Rep. 287; Bank 
B. OF EX. 25 
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implied admission, on die part of, the Acceptor, of the genuine* 
ness of the signature of the Payep, or of any other Indorser;* 
and conse<}aently, the Holder, in order to recover against the 
Acceptor upon the Bill, mus( establish, by proofs, ihe genuine- 
ness of their signatures, in order to make title thereto, although 
he need not prove the genuhieness of that of the Drawer. And 
this is equally true even in case the Bill is, or purports to 
be, drawn by the Drawer, payalde to his own order, and pur- 
ports to be indorsed by hin>; for still the genuineness of the 
indorsement must he proved against the Acceptor; unless, 
indeed, at the time of his acceptance, he knew the indorsement 
to be a forgery, and intended that the Bill should be put in 
circulation by a forged indorsement.* In like manner, an 
acceptance ' admits the ability of the party to draw, and if 
drawn by an agent, in,the name of his principal, it also admits 
that he has full authority to draw the Bill. But it does not 
admit the authority of the agent to indorse the same Bill, even 
though it is made payable to tlte order of bis principal, and is 
indorsed by the same agent in the name of the principal.* 

§ £63. The reason of this distinction between the case of a 
Drawer and that of an Indorser, as to the genuineness of their® 


of United States v. Bank of Geoi^a, 10 Wheat. H. 383 ; Goddard v. Merchants’ 
Bank, 4 Const. 147 ; Sanderson v. Collinan, 4 Scott, N. R. 638. 

1 Chitty on Bills, Ft 2, ch. 5, p. 628, 629, 635 (8th edit 1833) ; Bayley on 
Bills, oh. 11, p. 464, 465, 479, 480, 483 (5th edit 1830) ; Hemings v. Eobinsoii, 
Baines’s Notes, 436 (3th edit) ; Gray v. Palmers, 1 Esp. R. 125 ; Maeferson v. 
Tlioytes, Peake, R. 20 ; Bosanquet v, Anderson, 6 Esp. R. 43 ; Robinson v. Yar- 
row, 7 Taunt R. 455 ; Smith v. Chester, 1 Term R. 654 ; Canal Bank v. Bank 
of Albany, 1 Hill, (N. Y.) R. 287; Ante, § 118, 225; Beeman w. Duck, 11 
Mecs. & Welsb. 251, 255; Coggill v, American Exchange Bank, 1 Comstock, 
R. 118; Goddard v. Merchants' Bank, 2 Sandford, Sup. Ct (N. Y.) R. 247 ; 
Merchants’ Bank v, M’lntyre, 2 Sandford, Sup. Ct. (N. Y.) R. 431. 

s Beeman e. Duck, 11 Mees. k Welsb. 251, 255. 

« Chitty on Bills, Pt. 2, ch. 5, p. 629, 680 (8th edit 1838) ; Robinson v. Yar- 
row, 7 Taunt K 455 ; Allport r. Meek, 4 Carr. & Payne, R. 267 ; Bayley on 
Bills, oh. 8, p.*818, 819 ; Id. ch. 11, p. 463, 464 (6th edit 1880) ; Id. ch. 2, 
p. 45 ; Taylor v. Croker, 4 Esp, R. 187 ; Halifax r. Lyle, 3 Welsby, Hurlstone 
k Gordon, R. 446. 
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signatures, is'iiot very apparent, since it applies equally to an 
Indorser, whether the Bill has been accepted before or after 
his indorsement.' The reason, however, usually assigned is, 
that when the Bill is presented ibr acceptance, the Acceptor 
only looks to the handwriting of the Drawer,* with which he 
is presumed to be acquainted, and he affirms its genuineness, 
by giving .credit to the Bill by his acceptance, in favor of the 
legal Holder thereof. But the Acceptor 'Cttinot be presumed 
to have any such knowledge of^ the handwriting of the In* 
dorsers, and therefore ought not to be presumed to admit it.’ 
It is true that, in one sense, every Indorser is treated as a new 
Drawer to the Bill ; but that is not so a» to the Acceptor, but 
only as to the subsequent Indorsees under the Indorser ; for 
the Acceptor is ordinarily a perfect stranger to the Inddrsers, 
and upon payment of the Bill has no right of recourse against 
any of them, at least if he is not an accommodation Acceptor 
on their account, and at their request. 

§ 26 i. The same doctrine is laid down by Pothier, as to 
the acceptance of the Bill being an admission of the genuine- 
ness of the signature of the Drawer, which binds him to the 
i^yment thereof in favor of a bond fide Holder for value without 
notice ; although the Acceptor cannot recover over the amount 
from the Drawer, since he has never authorized the payment;® 
a doctrine of common justice, equally supported by our law as 
well as the foreign law.' The ssime doctrine is affirmed by 
Scaccia,® and by Pardessus,® [But this ru|e of the comqpn 


^ Bayley on Bills, ch. 11, p. 464, 465 (5th edit. 1880) ; Smith v Chester^ 
1 Term R. 654. 

3 Sec Price v. Neal, 3 Buit. R. 1354 ; Smith v, Chester, 1 Term R. 654 ; 
Robinson v. Yarrow, 7 Taunt. R. 455 ; Canal Bank v. Bank of Albany, 1 Hill, 
(N. Y.) R. 287. 

3 Pothier de Change, n. 103. 

4 Ibid. ; Bayley on Bills, ch. 8, p. 318 to 820 (5th edit. 1830.) 

6 Scaccia de Comm. § 2, Gloss. 5, Quest 15, |d. 393 to 896^ p. 390. , 

6 Pardessus, Droit Comm. Tom. 2, art. 378, 449 to 451. 
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law is not to be extended to the case of a fraudulent alteration 
in the body of the 


[I Bank of Commerce v. Union Bank, 3 Comstock, 230. Buggies, J., there 
said : The payment of a Bill of Exchange by the Drawee is ordinarily an ad- 
mission of the Drawer’s signature, which he is not afterwards, in a cq|itroversy 
between himself and the Holder, at liberty to dispute ; and therefore if the 
Drawer’s signature is on a subsequent day discovered to be a forgery, the 
Drawee cannot compel ^the Holder to whom he paid the Bill, to restore the 
money, unless the Holder be in some way implicated in the fraud. Price v. 
Neal, 3 Burr. 1364. This rule is founded on the supposed negligence of the 
Drawee in failing by an examination of the signature, when the Bill is pre- 
sented, to detect the forgery and refuse payment. The Drawee is supposed to 
know the handwriting of the Drawer, who is usually his customer or cor- 
respondent. As between him, therefore, and an innocent Holder, the Payer, 
from tjiis imputed negligence must bear the loss. In Price v, Neal, the plaintiff 
had paid to Neal the Holder two Bills of Exchange, purporting to be drawn on 
him by Sutton, whoso name was forged. On discovery of the forgery. Price 
brought his action against Neal, to recover back the money as paid by mistake. 
Lord Mansfield, iu delivering the opinion of the Court in favor of the defend- 
ant, said, *it was incumbent upon the plaintiff to he satisfied that the Bill 
drawn upon him was the Drawer’s hand before he accepted or paid it, but it 
was not incumbent upon the defendant to inquire into it’ ‘ Wl^atever neglect 
there was, was on his side. It is a misfortune which has happened without the 
defendant’s fault or neglect.^ 

“In Wilkinson v. Lutwidge, 1 Strange, 648, Lord Chief Justice Pratt wsJ^ 
of opinion, that * acceptance was a sufficient acknowledgment of the Drawer’s 
handwriting on the part df the Acceptor, who must be supposed to know the 
hand of his own correspondent.’ So the acceptance of a Bill, whether general, 
or for honor, or supra protest, qfler sight of the Bill^ admits the genuineness of 
the signature of the Drawer ; and consequently if the signature of the Drawer 
turns out to be a forgery, ^the acceptance will nevertheless be binding and en- 
title a bond fde Hold^ for value and without notice to recover thereon accord- 
ing to its tenor. Story on Bills, § 262. 

“ But it is plain thut the reason on which the above rule is founded does not 
apply to a case whore the forgery is not in counterfeiting the name of the 
Drawer, but in altering the body of the Bill. There is no ground for {A*csum- 
iiig the body of the Bill to be in the Drawer’s handwriting, or in any handwrit- 
ing known to the Acceptor. In the present case, that part of the Bill is in the 
handwridhg of one of the clerks in ffie office of the Canal and Banking Com- 
pany in New Orleans. The signature was in the name and handwriting of the 
cashier. The signature is genuine. The fbigery was committed by altering 
the date, number, amouilt, and Payee’s name. No case goes the length of say- 
ing thwt the Acceptor is presumed to know the handwriting of the bcSly of the 
Bill, or that he is better able than the Indorsers to detect an alteration in it. 
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§ 265. Having stated the general obligations and effects of 
an acceptance^ let us in the next place consider b 9 w the right 


The presumption that the Drawee is acquainted with the Drawer’s signature, or 
able to ascertain whether it is genuine, is reasonable. In most cases it is in 
conformity with the fact. But to require the •Drawee to know the handwriting 
of the re^due of the Bill, is unreasonable. It would, in most cases, be requir- 
ing an impossibility. Such a rule would be not only arbitrary and rigorous but 
unjust. The Drawee would undoubtedly be answerable for negligence in pay- 
ing an altered Bill, if the alteration were manifest on iSs face. Whether it was 
so or not, in this case, was properly submitted to the jury, who found that it was 
paid by mistake and without knowledge of, or reason to suspect the fraudulent 
alterations. It would have been difficult to find otherwise upon the evidence, 
the Bill having passed through the defendants’ bank, and the Charleston bank 
without suspicion. If the forgery had been in the name of the Drawer, it 
might not perhaps have been incumbent on those banks to scrutinize the Bill, 
because they might have relied on the Drawee’s better knowledge of thd*hand ; 
but the forgery being in the body of the Bill, the plaintiffs wore not more in 
fault than the defendants. 

“ The greater negligence in a ease of this kind is chargeable on the party 
who received the Bill from the perpetrator of the forgery. So far as respects 
the genuineness of the Bill, each Indorsee receives it on the credit of the pre- 
vious Indorsers; and it was the interest and duty, in the present case, of the 
Bank of Charleston, to satisfy itself that the Bill was genuine, or that its im- 
mediate Indorser was able to ix’spond in case the Bill should prove to bo spuri- 
ous. The party who fraudulently passed the Bill cannot avoid his liability to 
refund on the pretence of delay in detecting the forgery, or in giving notice of 
it ; and if reasonable diligence is exercised in giving notice after the foigery 
conies to light it fs all that any of the parties can require. Canal Bank v. The 
Bank of Albany, 1 Hill, (N. Y.) R. 287, 292-8. 

“In Smith r. Mercer, 6 Taunt. 76, in Cocks v, Masterman, 9 Barn. & Cressw- 
902, and in Price r. Neal, 8 Burr. 1364, the plaintiffs who paid the forged 
Bills, being chargeable with a knowledge of the signature of* the Drawer, 
(which was forged,) were held to have paid it negligently and without duo cau- 
tion and examination, and on that ground it was that the defendants to whom 
they paid the money were held not liable without immediate notice of the forg- 
ery. Rut in the present case, no such negligence is imputable to the plaintiffs, 
the plaintiffs being no more capable of detecting the foiged alteration by in- 
spection of the Bill, than either of the other parties. 

t ** This action is not founded on the Bill as an instrument containing th^ con- 
tract on which the suit is brought. Tlie Acceptor can never have recourse on 
the Bill against the Indorsers. But the plaintiffs’ right Of lecovery rests on 
equitable grounds. In the Canal Bank u. The Bank of Albmiy, the principle 
was i*ecognized that money paid by one party to anoth^ through mutual mis- 
take of facts in respect to which both were equally bound to inquire, may be 
25 ♦ 
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of the Holder to enforce the same may* be waived, or dis* 
charged, or extinguished. And this may be (1) by mere oper- 
ation of law ; or ,(2) by the express or implied waiver or 
agreement of the parties ; or ^8) by payment of the Bill ; or 
(4) by a release. . First, in r^[ard to a discharge by mere 
operation of law. This takes place whenever the Acceptor is 
duly discharged therefrom by virtue of the laws of th9 coun- 
try where the acceptance is made. Thus, for example, if .the 
Acceptor should become a bipikrupt, and should be discharged 
from his acceptance under the laws of the country, or should 
be discharged , by the statute of limitations of that country.^ 
So, where, ‘by tiie laws of the country wh^re the acceptance is 
made, if the Drawer fails and the Acceptor has not sufficient 
effects of the Drawer in his hands at the time of the accept- 
ance, he is discharged therefrom, that discharge will be held 
valid and of equal obligation everywhere.® 

§ S!66. Secondly. In respect to a discharge by the waiver 
or agreement of the parties. The general rule of our law is, 
that a simple^ contract (that is, a contract not under seal) may, 
previously to a breach thereof, be discharged by mere parol, or 


recovered back. The defendants here, as in that case, have obthined the money 
of tlio plaintiff!) without right, and on the exhibition of a forged title aa genuine, 
the forgery being unknown to both parties. The defendants ought not in con- 
sci^ce to retain die money, because it does not belong to them ; and for the 
fUttlmr reason that th^ defendants and the previous Indorsers have, each, on the 
same principle, their retnedy over against the party to whom they respectively 
paid, the money, until the Wrongdoer is finally made to pay. If that party 
should be irresponsible, or if he cannot be found, the loss ought to tall on the 
^urty who, without due caution, took the Bill from him. 

In cases where no negligence is imputable to the Drawee in failing to de- 
tect the forgery, the Want of notice within the ordinary time to charge the pre- 
vious parties to the Bill, is excused, provided notice of the forgery be given as 
soon as it is discovered.”] 

1 Ante, § 161 to 163. 

3 Chitty on Bills, ck. 7, p. 330 (3th edit 1833) ; Burrows v. Jemino, 2 Sir. 
R. 783 ; S. C. 2 Eq, Abridg. 624 ; Select Cases In Chan. 144; Story on Con- 
fiict of Laws, § $33 ; Ante, § 168, 164. 
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by a waiver of the rights accruing under it.^ But after it is 
broken it can only be discharged by payment, or by a relea^a, 
(that is, a discharge under seal,) or by taking some collataral 
thing in satisfaction, or by merger by operation of law, as by 
a judgment, or taking a higher security.^ But, in ci^ of 
Bills of Exchange and other negotiable instruments, the rule 
does not prevail to the same extent; but, for the convenience 
of commerce, it is greatly relaxed and modified. A discharge 
may be by any agreement between the par^jes, founded upon a 
sullicient consideration, and collateral to the payment of the 
money ; and it may be express, or it may be implied from cir- 
cumstances.^ In the latter case, a clear intention to discharge, 
or a clear renunciation of all claim against the Acceptor, must 
be established ; for mere delay or omission to demand payment 
from him, not coupled with any other circumstances or consid- 
eration, will not be sufficient.^ But, where the renunciation is 
clear, and the intention to disctiarge unquestionable, there, if 
there be a sufficient consideration, or an act done on the part 
of the Acceptor, which might not otherwise hav^ been done’ 
which affects his interests, the Acceptor will be discharged.® 
Thus, where the Holder, knowing that the Acceptor was an 
accommodation Acceptor, and possessing goods of the Drawer, 
from the produce of which he expected payment, told the 


1 Chitty on Bills, ch. 7, p. 359 to 849 (8th edit 1888) ; Milward v. Ingram, 
2 Mo<l. R. 43, 44 ; Com. Dig. Action on the Case, Assumpsit, G. 

3 Ibid. ; Edwards v. Weeks, 2 Mod. R. 259 ; Langden v, Stokes, Cro. Car. 
383 ; Heathcote t;. Crookshanks, 2 Term R. 24 ; Kearslake v» Morgan, 5 Term 
R. 514 ; Com. Dig. Action on tlm Case, Assumpsit, G. 

3 Chitty on Bills, ch. 7, p. 389 to 341 (8th edit 1888) ; Id. ch. 9, p. 446 to 
448 ; Bayley on Bills, cli. 6, § l,p. 208 to 218 (5th edit. 1886) ; Ellis v, Galindo, 
1 Doug. R. 250, note ; Dingwall r. Dunster, 1 Doug. R. 247 ; Anderson r. 
Cleaveland, 18 East, R. 480, note; ELarmer v. Steele, 4 Welsby, Hurbtone & 
Gordon, R. 1. 

4 Ibid.; Fan^uhar ». Southey, 1 Mood. & Malft. 14; S. C. 2 Carr. 8c Payne, 
R. 497 ; Adams r. Gregg, 2 Stark. R- 581. * 

« Ibid. 
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Acceptor and his creditors, that he should look to the Drawer, 
and not come upon the Acceptor; and, in consequence, the. 
Acceptor assigned .his property for the benefit of his creditors; 
it was held, that if by the fac(|, an unconditional renunciation 
was established, it was a discharge of the Acceptor, although 
the goods in the possession of the Holder proved to be of 
little value, and the Drawer was insolvent; but, if a condi- 
tional renunciation only, namely, if the Holder were otherwise 
satisfied, then it waa not.^ 

§ For the most part, cases of waiver depend upon 
similar considerations, and result from express or implied agree- 
ments * Btit they are not necessarily of this character. On 
the contrary, wherever the conduct of the Holder towards the 
Acceptor operates as a fraud upon him, or misleads him to his 
injury, or lulls him into a false security, as to his rights or 
remedies against the Drawer, or against any other party who 
would be responsible to him upon payment of the Bill ; there, 
it should seem, that the common principles of a Court of 
Equity are applied to the case, ex cequo et bono, and the Ac- 
ceptor will be deemed exqnerated, by such conduct, from all 
responsibility. Thus, for example, if the Holder, knowing 
that the Acceptor, being an accommodation Acceptor, bad 
taken security for the amount of the Bill, or, having funds in 
his hands, should falsely state to him that the Bill was paid, or 
otherwise discharged, and thereby the Acceptor should be in- 
duced to give up his security or funds, the proceeding would 
be treated, in Equity, as a fraud upon the Acceptor, and a 
waiver of the rights of the Holder against him, if he should 
afterwards attempt to enforce the acceptance. So, where the 
Holder had positively agreed to consider the acceptance at an 


1 Whatley v. Tricker, 1 Camp. R. 85 ; Parker v, Leigh, 2 Stark. R. 220. 

9 Bayley on BiUi, ch. 6, § l,p. 208 to 213 (5th edit. 1830) ; Chitty on Bills, 
ch. 7, p. 333, 334, 389 to 344 (8th 1883) ; Id. ch. 9, p. 446 to 449 ; Harmer 
•v. St^e, 4 Welsby, Hurlstone k Gordon, R. 1. 
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end, and had entered fe his own Bill-book, “ Mr. P.’s (the 
Acceptor} acceptance annulled,** and he lay by, and made no 
demand on the Acceptor for three years ; it was held, that the 
acceptance was waived and discharged.’ So, where the Holder 
arrested the Acceptor, and, finding that the acceptance was an 
accommodation one for the Drawer^ his attorney took security 
from the Drawer, and sent a message to the Acceptor, that he 
had settled with tlie Drawer, and he heed not trouble himself 
any further ; and the Drawer having aftemard become bank- 
rupt the Holder sought to recover from the Acceptor ; it was 
held, that the acceptance was waived and discharged.^' 

§ @68. But, inasmuch as the Acceptor is, as to Ihe Holder, 
to be deemed the primary debtor, and the other parties to the 
Bill, as only secondarily liable, it seems clear, that merely tak- 
ing security from the other parties, or giving them further 
time to pay the Bill, will not discharge the Acceptor, whether 
be be an accommodation Acceptor, or an Acceptor for value.* 

§ 269. In respect to a discharge by payment, or by satis- 
faction, or by a release ; it is plain, that a payment, or satisfac- 
tion by the Acceptor to a Bill disdiarges it as to all the other 
parties ; for the Flolder cannot be entitled to a double com- 
pensation.* And it must, in such a case, be wholly immaterial, 

I Walpole V, Pulteney, cited in Dingwall n. Danster,/! Doug. II. 248, 249; 
Bayley on Bills, cli. 6, § 1, p. 208, note (80), (5th edit. 18S0.) 

3 Black V. Peelc, cited 1 Doug. R. 248, 249 ; Bayley on Bills, ch. 6, j 1, p. 
208, note (81), (5th edit. 1880) ; Chitty on Bills, ch. 7, p. 833, 384, 839 to 841 
(8th edit. 1833.) 

3 Bayley on Bills, ch. 6, § 1, p. 212 to 214 (5th edit. 1830) ; Id. ch. 9, p. 838 to 
345 ; Chitty on Bills, ch. 7, p. 833, 834, 889 to 341, 344, 345 (8th edit. 1888) ; 
Id. ch. 9, p. 446, 447 ; Id. p. ^2, 453 ; Raggett v, Axmore, 4 Taunt. R. 730 ; 
Fentum v. Pocock, 5 Taunt. R. 192; Kerrison v. Cooke, 8 Camp. R. 862 ; RUis 
V. Galindo, 1 Doug. R. 260, note; Mallet n. Thompson, 5 Esp. BL 178; Walwyn 
V. St. Quintin, 1 &8. & Pull. 652 ; Bank of Ireland t;. Beresford, 6 Dow, R. 
233; Price r. Edmunds, 10 Barn. & Cressw. 578; Harrison v. Courtauld; 8 
Bam. & Adolp^ 86 Kichols v. Norris, 3 Bam. & Adolph. 41, note. — Laxton 
V. Peat (2 Camp. £. 185) is to the contrary; but, as Lord Tenterden said, 
in Yallop i?. Ebers, (I B. & Adolph. 703,) it has been long overruled. 

* See Code de Comm. art. 156. 
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whether the acceptance be an accommodation acceptance, or 
one for value ; for, in each ease, so far as the Bill is concerned,* 
the Acceptor is the party primarily liable, and all the others 
stand only as collaterally liable for the pyment.' Payment, 
also, by any one of several joint Acceptors, or by any one 
partner of the acceptance of a firm, will discharge all the 
Acceptors.® ^Payment by any of the other parties to the Bill 
does not discharge the Acceptor, unless it is so intended by the 
parties; but it merely operates to transfer to the party, so 
paying, the right to recover the amount from the Acceptor, 
unless the latter be an accommodation Acceptor for such 
party.® The same principles apply generally, to cases of 
release. A release of the Acceptor, by the Holder, extin- 
guishes all right of recovery upon the Bill, not only against 
the Acceptor, but against all the antecedent parties.® So, a 
release of one of the Acceptors releases all the rest; for it 
amounts to an extinguishment of the debt created by the 
acceptance.® 

§ £70' Potbier has put the case of the Holder’s releasing 
the whole or a part of the amount of the Bill of Exchange to 
the Drawer, and says, that, in such a case, it will release the 
Acceptor, to the like amount, from any payment of the Bill, 
where he is an Acceptor without funds of the Drawer in his 
hands. He seems to deduce this conduaon from the presumed 


1 Wallace i;. M’Gonnell, 18 Peters, R. 186. 

3 Bayley on Bills, ch. 9, p. 845 to 848 (5th edit. 1880.) 

3 Jones V, Broadhurst, 9 Manning, Granger & Scott, B. 173. See also Bacon 
V. Searles, I’H. Black. 89; Beck v. Robley, Ibid, note; Purssord v. Feck, 9 M. 
& W. 196 ; Johnson v. Kennion, 2 Wilson, 262 ; Gallow v. Lawrence, 8 M. 6c S. 
95 ; Hubbard r. Jackson, 4 Bingham, R. 890 v Walwyn v. St. Qaintin, 1 Bos. & 
Full. R. 652 ; Reynolds v. Blackburn, 7 Adolph. 6c Ellis, 161 ; Sard v. Rhodes, 
1 Mees. 6c W. 158, 156 ; Hemming c. Brook, 1 Carr. 6c Marsh. 57 ; Fownal v. 
Ferrand, 6 Barn. 6c C. 489. 

4 Chitty on Bills, ch. 7, p. 846 (8th edit. 1833) ; Id. ch. 9, p. 449 ; Co. Litt. 
232 ; Stirling v. Forrester, 3 Bligh, R. 575, 590. See Solly v. Forbes, 2 Brod. 
6c Bing. R. 38. 

9 Ibid.; Fo8t,§ 481. 
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intention of the Drawer, who would otherwise be responsible 
to the Acceptor for the foil amoutit of the Bill.^ He insists, 
also, that the same role will apply, where the Acceptor has 
funds in his hands ; because he says, the acceptance is but a 
security for the due payment of the amount by the Drawer at 
the place of payment ; and the obli^fation of the Drawer is the 
principal, and that of the Acceptor is merely accessorial. And, 
when the principal obligation is extinguished, the accessorial 
obligation is necessarily also extinguished.* Our law would 
probably treat both cases in the same way, where the parties 
positively intended that it should have that operation, but not 
otherwise; not for the reason last assigned by Pothier, but 
because the transaction would amount to an agreement to treat 
it, fro tanto, as a payment in discharge of the Acceptor.® Po- 
thier also holds, that a release by the Holder to the Drawer 
will discharge all the Indorsers;* and the like rule seems 
applicable to a release of any Indorser, as to the subsequent 
Indorsers. Our law holds the like doctrine in a more general 
form ; and that is, that any release by the Holder to any party, 
whether Drawer or Indorser, will discharge every other party 
from payment of the Bill, to whom the Releasee would be . 
liable, if he, the party to whom the Releasee would be so lia- 
ble, should be compelled to pay it. But it will not discharge 
any other party, to whom the Releasee would not be so liable ; ' 
as, for example, a prior Indorser to the Releasee.® The reason 
is, that thereby a circuity of action is avoided, and due effect is 
given to the release ; for the Holder can never be permitted to 


1 Pothier de Change, n. 180. 

s Pothier de Change, n. 181 ; Pothier de* Oblig. n. 877, 617. — Our law 
treat* the Acceptor as the primary debtor. See Ante, $ 268, 269. 

> See cutty on Bills, cb. 9, p. 491 to 498 (8tb edit. 1888) ; Ante, | 268, 
269. 

4 Pothier de Change, n. 182. 

9 Bayiey on Bills, ch. 9, p. 888 to 849 (9tfa edit. 1830) ; Carstairs e. Bolles: 
ton, 9 Taunt B. 961 ; Smith v, Knox, 8 ^p. B. 46 ; English v, Darley, 2 Bos. 
& Pull. 62. 
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insist, that his release shall not operate as a discharge of the 
debt in favor of the Releasee; and yet such would be the 
effect, if he might be compelled to pay it to another party, to 
whom the Holder should have recourse, and whom he, the 
Releasee, was yet bound to uidemnify« 

§ ^1. It remains only to remark, under this head, that the 
Acceptor is not discharged by any oimssion of the Holder to 
present the Bill for payment to him at maturity ; nor (as we 
have seen) m^ely by the Helder’s giving tune to, or releasing 
any of, the antecedent parties to the Bill.^ 

Antey'g 268, 269; Wallace v, M*Connell, 13 Peters, R. 136. 
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CHAPTER IX. 

NON-ACCEPTANCE PROCEEDINGS ON. 

§ 272 . The order of our subjeot next leads to the consider- 
ation of the duties of the Holder upon Non-acceptance of the 
Bill according to its tenor, to entitle him to recover against any 
of the antecedent parties, from or through whom lie has de- 
rived title. In respect to these duties, there is no difference, 
whether the refusal to accept be absolute, or qualified, or con- 
ditional.' In each case, if the Holder would bind the prior 
parties, he must act in the same manner, and perform substan- 
tially the same functions.* In this respect, the law of France 
seems entirely coincident with ours.® If there is an acce[)tance 


1 Cliitty on Bills, ch. 8, § 1, p. 354 (8th edit. 1833) ; Id. p. 363, 364 ; Bayloy 
on Bills, ch. 7, § 2, p. 252 to 254 (5th edit. 1830.) — It is said, in Bayley on Bills, 
(ell. 7, § 2, p. 254, 5th edit 1830,) that “ A neglect to give notice, where there 
is a conditional acceptance, is done away by the completion of those conditions 
before the Bill becomes payable ; and a neglect, where there is an acceptance 
as to part, and a refusal as to the residue only, discharges the persons entitled to 
notice as to the resi<lue only.” For this no authority is cited. But Mr. Chitty 
adopts the doctrine from Bayley. It does not appear to me, that, upon princi- 
ple, this doctrine can be supported ; for the acceptance in both cases is contrary 
to the tenor of the Bill, and may vary the rights and interests of the antf cedent 
parties. The duty, therefore, would seem to be clear, that there should be a 
due protest, and due notice to the antecedent parties of the dishonor, and quali- 
fied or conditional acceptance, in order to bind them. This is the doctrine as- 
serted by Pothier (De Change, n. 47, 48.) Ante, § 240, 241. If the Holder 
takes a conditional acceptance, he cannot resort to the Drawer, except upon 
failure of the Acceptor to pay according to the conditional acceptance. Camp- 
bell V. Pettengill, 7 GreenL B.126. 

2 Ante, § 227, 240. 

3 Pardessus, Droit Comm. Tom. 2, art. 370, 371, 428 ; Code de Comm. art. 
124 ; Ante, § 241. 
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of a foreign Bill supra protest^ or for honor, this does not vary 
the duties of the Holder ; and he must give notice thereof to 
all the parties, whom he means to hold responsible to him, the 
same as in other cases.^ In this respect the case differs from 
a protest for better security, after acceptance, where notice 
thereof to the other parties is optional on the part of the 
Holder.® 

§ 273. Immediately, then, upon the dishonor of a foreign 
Bill by the refusal bf the Drawee accept it, it is in general the 
indispensable duty of the Holder to have the Bill duly protest- 
ed, and notice thereof given to the antecedent parties, to whom 
he looks for reimbursement or indemnity.® If he neglects so 
to do, the antecedent parties are discharged, and he himself 
must submit to the loss."^ There is no difference in this re- 
spect, whether the Bill be payable at a certain time after date. 


A Ante, § 237, 265, 256 ; Cbitty on Bills, cli. 8, § f, p..354, 360, 861 ; Id. § 2, 
p. 874 to 876 (8th edit. 1883); Bayley on Bills, ch. 7, § 2, p. 253 (5th edit. 
1880) ; Mariu.s on Bills, p. 21 ; Beawes, Lex Merc, by Chitty, Vol. 1, pi. 221, p. 
505 (edit. 1813) ; Code de Comm. art. 128. 

* Chitty on Bills, ch. 8, p. 361 to 865, 374 (8th edit. 1833) ; Beawes, Lex 
Merc, by Chitty, Vol. 1, pi. 24, 25, p. 667 (edit. 1813.) 

3 2 Black. Comm. p. 469, 470; Chitty on Bills, ch. 8, § 1, p. 854, 355 (8th 
edit. 1833) ; Bayley on Bills, ch. 7, § 2, p. 258 to 265 (5th edit.) ; Rogers v, 
Stephens, 2 Term R. 713; Gale v, Walsh, 5 Term R, 239; Brough v. Park- 
ings, 2 Ld. Raym. 993 ; 6 Mod. R. 80 ; 1 Salk. 131 ; Union Bank v. Hyde, 6 
W^cat. R. 572 ; Com. Dig. Merchant, F. 8; 8 Kent, Comm. Lect. 44, p. 93 to 
95 (4th edit.) ; 1 Bell, Comm. B. 3, ch. 2, p. 408 (5th edit); Pothier de Change, 
n. 133, 134, 136, 188, 148, 156. 

4 Ibid. The same rule prevails generally, although perhaps, not universally, 
in America. Upon this subject, Mr. Chancellor Kent says : “ Tlie English law, 
requiring protest, and notice of non-acce|^tance of foreign Bills, has been adopt- 
ed and followed, as the true rule of mercantile law, in the States of Massachu- 
setts, Connecticut, New York, Maryland, Virginia, North Carolina, and South 
Carolina. But the Supreme Court of the United State!, in Brown r. Barry, (3 
Dali. 365,) ‘and in Clarke r. Russell, (3 Dali. 415,) b^ld, that, in an action on a 
protest for non-payment on a foreign Bill, protest for non-acceptance, or a no- 
tice of the non-acceptance, need not be shown, inasmuch as they were not re- 
quired by the custom of merchants in this country ; and those decisions have 
been followed in Pennsylvania ; protest for non-payment is sufficient It be- 
comes, therefore, a little difficult to know what is the true rule of the Law Mer- 
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or after sight ; for, although the former class of Bills are not 
required to be presented, ^ except at the maturity of the Bill, yet 
if such a Bill be actually presented for acceptance and dishon- 
ored, the antecedent parties have a right to a protest and notice 
thereof.^ 

§ Heineccius lays down th(> like general rule in une- 
quivocal terms. Speaking upon the subject of the liability of 
the Drawer and the Indorsers of a Bill, he says, that it attaches, 
whether there be a dishonor by a iion-accepAance, or by a non- 
payment of the Bill ; but, in each case, there is a necessity of 
protesting the Bill for the dishonor, and, if it is neglected, the 
whole obligation is extinguished. Dcinde ipse trassatis ohliga- 
tar tain remittenti^ turn prcesentanth vel ejus indossatario^ad 
restitueadam pecuniam^ prcestandamqm indonnitateniy si cam^ 
hium vel acceptatum non sit^ vel non solutum ; qmrrwis utroque 
casu interposita protestations opus sit^ obligatio ista omnino c.r- 
spirat? The French law requires similar proceedings and 
protests, where there is a presentment of the Bill, and a dis- 
honor by non-acceptance or non-payment.® 


chant in the United States, on this point, after such contradictory decisions. 
The Scotch law is the same as the English ; and it appears to me, that the Eng- 
lish rule is the better doctrine, and the most consistent with commercial policy.” 
3 Kent, Comm. Lect 44, p. 95. See Id. p. 94, note (5), (4th edit.) The d(*cis- 
ions of the Supreme Court of the United States in Brown v, Barry (3 Dallas, 
11. 365) and Clarke v, Russell (8 Dallas, R. 415 ; S. C. cited G Serg. & Rawle, 
R. 358,) if they would now be held law by that Court, would be so held, only 
upon the ground of the local law of Pennsylvania, as to Bills drawn or payable 
there. 

1 Ante, § 228; Chitty on Bills, ch. 7, p. 299, 800 (8th edit. 1833) ; Id. p. 
354 ; O’Keefe v. Dunn, 6 Taunt R. 805 ; S. C. 5 Maule & Selw. 282 ; United 
States V. Barker, 4 Wash. Cir. R. 464 ; Bank of Washington v. Triplett, 1 Pe- 
ters, R. 25. 

* Heineco. de CamlH cap. 6, § 4 ; Ante, $ 114 to 116. 

3 Pardessus, Tom. 2, art 381, 418, 424, 428; Code de Comm, art 173 to 175. 
— The French law does not seem to require any protest for non-acceptance, or 
notice thereof, where the Bill is not by law required to be presented for accept- 
ance. Pardessus, Droit Comm. Tom. 2, art. 381, 424 ; Chitty on Bills, ch. 8, 
p. 355 (8th edit 1883) ; Post, § 277, note (2) *, Savary, Le Parfait Ndgociai^t, 
Tom. 1, Part 3, ch. 7, p. 828, 829. 
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§ 275. Certain exceptions, however, have been admitted by 
our law to the gfeneral rule, which artf entirely consistent with 
the reason on which it is founded. One is, where the Drawer 
or Indorser has agreed or requested, that, in case of dishonor, it 
should be returned without protest, in order to save expenses.^ 
Another, by our law, isjj^ (a® we shall more fully see hereafter,) 
where the Drawee bad funds in his hands belonging to the 
Drawer at the time of drawing the Bill, and he had no right to 
draw the Bill.^ But, in all ouch ca^s of exception, the elleet is 
strictly limited to the parties, who have made such an agree- 
ment, or who stand in the peculiar predicament pointed out by 
the nature of the exception, and it does not extend to other 
parties to the Bill.® 

§ 276. A protest is, properly speaking, a solemn declaration 
on behalf of the Holder, against any loss to be sustained by the 
non-acceptance, or by the non-payment, of the Bill, as the 
case may be ; ^ [though in a popular sense it includes all .the 
steps, after the dishonor of negotiable paper, necessary to 
charge a party to it.®] It is higlily important, even if it be 
not absolutely essential, in all cases, that a copy of the Bill 
should be prefixed to all protests, with the indorsements there- 
on, verhathn^ whenever practicable, and that the reasons given by 
the Drawee for non-acceptance, or non-payment, should also be 
stated in the protest,® The protest is required to be made out 


1 Chitty on Bills, ch. 6, p. 188; Id. ch. 10, p. 490 (8th edit. 1833) ; Sigerson 
r. Mathews, 20 How. U. S. 496. 

a Chitty on Bills, ch. 8, p. 356 to 859, 862; Id. ch. 10, p. 467 to 469, 490. 
See Pardessus, Droit Comm. Tom 2, ait. 881, 425. 

8 Pardessus, Droit Comm. Tom. 2, art. 425. 

< Bayley on Bills, ch. 7, § 2,p. 258, 259 (6th edit. 1830); Chitty on Bills, ch. 
8, p. 862, 868 (8th edit. 1888) ; Id. ch. 10, p. 489 to 49#; Pothfer de Change, 
n. 184, 185; Com. Dig. Merchant, F. 10; Deftlcy r. Mills, 4 Term R. 170, 175 ; 
Starkie on Evid. Vol. 2, p. 162 (2d edit.) ; Rogers v, Stephens, 2-Term R. 713 ; 
8 Kent, Comm. Lect. 44, p. 98, 94 (4th edit.) 

® Coddington r. Davis, 1 Comstock, R. 186 ; S. C. 8 Denio, R. 16 ; Townsend 
v. Lorain Bank, 2 Ohio, St R. 845. 

6 Chitty on Bills, ch. 8, p. 862, 368 (8th edit. 1883) ; Id. ch. 10, p. 509; Po- 
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and drawn up by a notary public, if there be one in or near the 
place, where the Bill is payable, or the acceptance is to be inade.^ 
If there be no such notary, then it is suHicient, if the protest 
be made out, and drawn up by a respectable inhabitant of the 
place, in the presence of two witnesses. It should be made 
out, and drawn up, in the form required by the law or usage 
of the place, where it is made«^ So llsential is the production 
of a protest for non-acceptance, that it cannot be supplied by 


tliier dc Change, n. 135, 145, 148; Pardcssus, Broit Comm. art. 419; Code do* 
Comm. 174. 

' Ibid. The duties of a notary cannot be performed by his cle?k or by a third 
person. The Onondaga County Bank v. Bates, S Hill, (N. Y.) R. 53, [At 
least his ccrtidcate is not evidence of a demand and notice, if it bo shown he did 
not make the demand in person. The fact may be proved, however, by the per- 
son who did make it. Hunt v. Maybee, 3 Selden, 266.J See Carter o. Union 
Bank, 7 Humphreys, R. 548. 

Chittyon Bills, ch. 8, p. 362, 863 (8th edit 1833) ; Id. ch. 10, p. 490 to 496 
and notes; Pothier de Change, n. 155; Carter v. Union Bank, 7 Humphreys, 
R. 548. — The manner and circumstances, under which the protest is to be 
made, arc thus described by Mr. Kyd. “ If the person to whom the Bill is ad- 
dressed, on presentment, will not accept it, the Holder is to carry it to a person 
vested with a public character, who is to go to the Drawee and demand accept- 
ance in the same manner as before ; and if be then refuse, the oiHcer is there to 
make a minute on the Bill itself, consisting of his initials, the month, the day, and 
the year,^ith his charges for minuting. He must afterwai'ds draw up a solemn dec- 
laration, that the Bill has been presented for acceptance, which was refused, and 
that the Holder intends to recover all damages, which he, or the deliverer of the 
money to the Drawer, or any other, may sustain on account of the non-acceptance. 
The minute is, in common language, termed the noting of the Bill ; the solemn rlec- 
laration, the protest ; and the person, whose ofHce it is to do these acts, a public no- 
tary ; and to his protestation all foreign courts give credit. In making a protest, 
therefore, there are three things to be done : the noting, demanding, and <lraw- 
ing up the protest. But the noting is unknown in the law, as distinguished from 
the protest ; it is merely a preliminai^ step, and has grown into practice only in 
modern times. The party, making the demand, must have authority to receive 
the money ; and in case that be refused, the drawing up of tlm protest is mere 
matter of form, the demand being the material part. The demand of payment 
of a foreign Bill must be made by the notary-public himself, and not by his 
clerk.** Kyd on Bills, ch. 7, p. 136, 137 (3d London edit.) See also Chittyon 
Bills, ch. 8, p. 362, 363 (8th edit 1833) ; Id. ch. 10, p. 490 to 496, and notes, 
508, 509. The common form of the protest now in use in England, in cases of 
non-payment, and the same applies, rntdolis mutandis^ in cases of non-a(;ceptan<‘e, 
26* 
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mere proof of noting the Bill for non*acceptance, and a subse- 
quent protest for non-payment.^ 

§ S77. The making or draiving np of such protests seems 
required by the universal custom of merchants in all countries, 
in all cases of foreign Bills of Exchange. Scaccia, Heinec- 
cius, and Pothiervcoii'^tandy refer to such protests as in uni- 
versal use.® The reasoti, why the instrument is required to be 


is as follows : “ On this day, the first of September^ in the year of our Lord one 
' thousand eight hundred and thirty-one, at the request of A. B. bearer of the 
original Bill of Exchange, whereof a true copy is on the other side written, I, 
Y. Z., of London, notary-public, by royal authority duly admitted and sworn, did 
exhibit the said Bill, [i/erc the presentment is stated^ and to whom made^ and 
the reason^ if assigned^ for non-payment'] Wherefore I, the said notary, at the 
request aforesaiil, have protested, and by these presents do solemnly protest, as 
well against the Drawer, Acceptor, and indorsers of the said Bill of Exchange, 
as against all others, whom it may concern, for exchange, reexchange, and all 
costs, charges, damages, and interest, suffered and to be suffered, for want of 
payment of the said original Bill. Thus done and protested in London afore- 
said, in the presence of E. F. {The expenses of noting^ and protest, are then sub- 
scribed.'] ” Chitty on Bills, ch. 10, p. 497 (8th edit. 1833.) Substantially the 
same form is in use in America. In France, the Code of <3ommerce contains 
the following provisions on the subject of protests. “ Art. 173. The protest for 
non-acccptance, or non-payment, is made by twe^ notaries, or by one notary and 
two witnesses, or by a bailiff and two witnesses. The protest must be made, at 
the domicil of the person on whom the Bill was drawn, or at his Ivt known 
place of residentje ; at the domicil of the person mentioned in the Bill of Ex- 
change, who is to pay it in case of need ; at the domicil of the Acceptor supra 
protest. The whole is a single instrument of writing. In case of false indication 
of domicil, the protest is preceded by a certificate of perquisition or inquiry. — 
Art. 174. The protest contains the literal copy of the Bill of Exchange, the 
acceptance, indorsements, and directions therein mentioned, and the demand of 
payment 1)f the Bill of Exchange. It declares the presence or absence of the 
person who ought to pay it, the motives of rtffuskig payment, and the inability or 
refusal to sign.” Code of Commerce, p. 148, translated by Rodman. See also 
Pothierde Change, n. 185, 186 ; Jou8.se, sur I/Ord. 1673, tit. 5, art. 8 to 10, p. 97 
to 100 ; Chitty oh Bills, ch. 10, p. 491, 492 (8th edit. 18%8) ; Carter v. Burley, 
•9 New Hamp. B. 558. 

> Chitty on Bills, ch. 8, p. 862 (8th edit. 1888) ; Id. ch. 10, p. 489, 490 ; Bay- 
'Icy on Bills, ch. 7, § 2, p. 266, 267 (5th edit 1830) ; Chaters v. Bell, 4 Esp. K. 
48 ; Rogers v. Stephens, 2 Term R. 718. 

« Scaccia dc Comm. § 6, CRoss. 1 , n. 97 to 99, p. 489, 440 ; Heinecc. de Camb. 
tcap. 4, § 30 to 85 ; Pothier de Change, n. 188 to 185. — Mr. Chitty says (Chitty 
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made by a notary-public, is, that this officer is one of great 
public distinction and Consequence in the Civil-Law countries, 
before whom, and in whose books, instruments of the most 
solemn nature are usually executed ; and certiKed copies of 
those instruments are generally deemed of such high authority 
as to be ordinarily admissible as (^ridence in courts of justice 
in those countries.^ Hence, we may readily perceive, why 
protests of Bills of Exchange should have been, from the 
earliest period, made by notaries f and why their certified pro- 
tests, under their hands and seals of office, are universally ad; 
mitted in all countries, even in those governed by the Coiimion 
Law, as veritable documents, which prove themsefves. and are 
therefore admitted, in all courts of justice, as primd facie 
evidence of the facts contained therein.® 

on Bills, ch. 8, p. 355, 8th edit 1833): “The law in France is diflVrent, for 
there a protest for non-acceptance is only requisite when a presentment for ac- 
cept'uu e was essential, as in case of Bills payable after sight ; and in other eases, 
although there has been a refusal to accept, the Holder may or not, at his elec- 
tion, protest and give notice.” For this he cites 1 Pardessus de Change, 104. 
The same doctrine will be found stated in Pardessus, Droit. Comm. Tom, 
2, art. 381; Ante, § 274, note (8); Savary, lAi Parfait Ndgociant, Tom. 1, 
Part 3, ch. 7, p. 828, 829. The form of protest used in England will be found 
in Chitty on Bills. The form used in Scotland will be found in Thomson on 
Bills of Exchange, 2d edit. 1886, Appendix, No. 2, p. 786, 787. The form used 
in France will be found in Dictionnaire de Notariat, edit. 1832, h Paris, art. 
Protet, p. 887. 

t Story on Conflict of Laws, § 680, 631, 635 c. See Brown t». Thornton, 
6 Ad. & £11. K. 185 ; Per BuUer, J., in Leftley t;. Mills, 4 Term K. 175 ; Chitty 
on Bills, ch. 10, p. 489, 490 (8th edit 1833.) 

2 Bay ley on Bills, ch. 11, p. 487 (5th edit. 1830) ; Chitty on Bills, ch. 8, p. 
361, 362; Id. ch. 10, p. 643 (8th edit 1838); Anon. 12 Mod. 346 ; 3 Kent, 
Comm Lect 44, p. 93, and note (5) ; Halliday v. McDougal, 20 Wend. K. 81 ; 
Townslej v. Sumrall, 2 Peters, R. 170; Nicholls ». Webb, 8 Wheat K. 333; 
De Wolf V, Murray, 2 Sandf. Sup. Ct (N. Y.) R. 166 ; Townsend v. Lorain 
Bank, 2 Ohio St. R. 845. See Wilkinson on the Law of Shipping, p. 86, edit. 
1843, as to Notaries in England. — It seems, that, although the protest of a Bill in 
a foreign country, which is drawn in England, but payable abroad, will, of itself, 
be admissible in evidence in England; yet, if the Bill be drawn in a foreign 
country, payable in England, and be protested in England, the latter will not 
be admissible in proof in a suit in England, but must be proved in the same 
manner as if it were an inland Bill. This was so ruled by Lord Ellcnborough 
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§ 278. The time of drawing up the protest, as well as the 
form thereof, is to be regulated by the law of the place where 
the protest is made.^ This varies in different countries. In 
England and America the protest is noted oir the very day of 
the dishonor, although it is not, or may not be, ordinarily, 
drawn out in form on that day.^ A mere noting of the Bill, 
without an actual protest for non-acceptance, will not suffice.® 
In France the protest cannot properly be made until the day 
after the Bill has been dishortored.^ [In a recent English case 
it was held, that, although in order to make a party to a foreign 
Bill liable to a person who takes up such Bill for his honor, it 
is necessary that a formal protest should be made before a no- 
tary, previous to taking up the Bill, that the payment was made 
for the honor of such party, yet it is not necessary that such 
protest should be formally drawn up at the time of such pay- 
ment, unless in case of payment for the honor of a Drawer or 
Indorser. The instrument may be drawn up at any time be- 
fore the trial.®] 


in Chcsmcr r. Noyes, 4 Camp. R. 129, 130. No authority was produced for the 
doctrine ; and it seems to me open to some question upon principle. The true 
question doesr not seem to be so much, where it is protested, but whether the Bil) 
be a foreiprn Bill, or an inland Bill. 

1 Ante, § 138, 276 ; Chitty on Bills, cb. 5, p. 193; Id. ch. 10, p. 506 (8th edit. 
1888) ; Potliier de Change, n. 155. 

^Chitty on Bills, cb. 10, p. 506, 509 (8tb edit. 1833); Ante, § 2 76 ,' note ; 
Post, § 283 ; Bayley on Bills, ch. 7, § 2, p. 266, 267 (5th edit. 1830) ; Chaters a. 
Bell, 4 £sp. R. 48. 

3 See Orr u. Maginnis, 7 East, R. 360, 863 ; Smith v. Roach, 7 B. Monroe, R. 
17. 

4 Ibid, i Pardessus, Droit Comm. Tom. 2, art. 183, 420 ; Code de Comm, art 
162 ; Post, § 283. 

[& Goralopulo v. Wieler, 8 Eng. Law & £q. R. 615 ; S. C. 10 Com. B. 
Rep. 690. Maule, J., there said: to the first point, it was argued for 

the plaintiff, in showing cause, that neither of the protests produced were 
original instruments, and that when the faot recorded in the protest had 
taken place and had been duly entered by the notary in his book at the 
time of the transaction, it was suflicient if the Ibimai protest was drawn up 
ailerwards, and even although after action brought For this several author- 
ities were cited, and the known course of practice relied on. On the part 
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§ 279. We have already seen that the death, or bankruptcy, 
or insolvency, or absconding of the Drawee, constitutes no 


of the defendant, it was not denied that such was the general rule, but it 
was contended that this rule was liable to exception in the case of payment, 
supra protest^ for the honor of the Drawer of the Bill ; in which case it was 
insisted that it was not. sufficient that the fafcts recorded in the pi'otest should 
have taken place, but that a formal instrument of protest must be drawn up 
or extended before the payment for honor, and consequently that the alle- 
gation that the Bills were continued and paid under protest was not proved, 
inasmuch as the protest must be understooH to mean sfich protest as would give 
a right ot action to the person paying for honor ; and the authority on which 
the defendant relied in support of the necessity of extending the prote.'<t before* 
payment was that of Vandewall v. Tyrrell, which has sometimes bgen considered 
as supporting the doctrine contended for by the defendant. That case, as re- 
ported in 1 Moo. & M. 87, was an action of assumpsit for money paid by the 
plaintilfs to the use of the defendant. The defendant resided in Janiaic*^, and 
drew four Bills, dated the 9th of September, 1824, for 1.500/., on Willis k Co., 
in London, at nine months after sight; the Bills were duly accepttul, but were 
dishonored, and noted for non-payment at the time they became duo, the 30th 
of July, 1825; the plaintiffs, at the request of the Acceptors, paid thc^ Bills for 
the honor of the Drawer, on the 8th of August, 1825, and gave noti(*e to the 
defendant by the first foreign post. In Mayf 1826, the notary-public was in- 
structed to protest the Bills for non-payment, which he di<l ; the protest pur- 
ported to be made before the payment, and in form stated that the plaintiffs 
were ready to pay for the honor of the Drawer ; he stated the custom was to 
protest formally before payment, but the Chief Justice said, ‘ The plaintiffs 
must be nonsuited ; they sue on the custom of merchants ; that custom clearly 
is, that a formal protest should be made before payment is made, for the lionor 
of any party to a Bill.* This report being short, and somewhat obscure, the 
Court took time to consider its autliorily, and requested the parties to obtain 
further information respecting it. We have since been furnished with a brief 
which one of the counsel in the cause held at the trial, and this has thrown 
much light on the question. It appears from that brief, and the notes of 
counsel, that the Bills in question in that case were duly presented and noted 
on the 30th of July, 1826, the day they fell due, and that the plaintifls paid the 
amount of the Bills to the Hohler on the 8th of August. The payment was 
made by the clerk of the plaintiffs, no notary being present, and nothing, as 
far as appeared, being said by the clerk, when he mi^e the payment to the 
Holder, as to paying for the honor of any person. There war; undoubtedly, no 
intervention of a notary with regard to this payment until May, 1826, when the 
plaintiffs applied to the notary who had protested the Bills for the Holder, and 
the notgry then drew up a<its of honor on the same papers as the original pro- 
tests for non«payment. The protests fbr non-payment were in the usual form, 
and stated that the notary, on the 80th Of July, 1825, presented the Bills to the 
Acceptor, who refused payment The acts of honor were not dated, but fob 
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safBcient reason for the Holder not to present the Bill at 
the proper place and time for acceptance; but that he is 


lowed the signature of the notary to the protest for the non-payment, and were 
in these terms : ‘ Afterwards, before me, the said notary, and witnesses, appeared 
Messrs. Vandewall & Tippler, of London, merchants, and declared that they 
were ready and willing to pay th^ Bill of Exchange before protested, under 
protest, for the honor and upon the account of Joseph Tyrrell, Esq., the Drawer 
of the said Bill, holding nevertheless the said Joseph Tyrrell and the Acceptors 
of the said Bill, and all others concerned, always bound and obliged to them, the 
said appoarers, for the ffeimbursem<fnt in due form of law, and according to 
the custom of merchants. Quod attestor* Signed by the notary. The notary 
^stated in evidence, according to the notes of counsel at the trial, that when pay- 
ment is made for the honor of the Drawer, the pi*otest is made before payment. 
The same note represents Lord Tenterden as saying, ‘ You must recover by 
the custom of merchants ; you have- not complied with it by protesting your 
Bills before payment.V Thereupon the plaintiffs were nonsuited. It appears, 
therefore, that in this case the plaintiffs paid the Bills on the 8th of August, 
1826, without declaring to the notary, or otherwise, that they paid for flie honor 
of the Drawer, and attempted to remedy that omission by procuring an act of 
honor to be drawn up nine months after the fact recorded by the notary in that 
document, — that is, the declaration by the plaintiffs of their readiness and 
willingness to pay for the honor of the Drawer never having actually taken 
j)lace. Now, it is part of the mercantile law respecting payments for honor, 
that they must be preceded or accompanied by the declaration, made in the 
presence of the notary, for whose honor he pays the Bill, which should be 
recorded by the notary, either on the protest, or on a separate instrument. 
Beawes on Bills of Exchang^ pi. 27 ; Marius, 128. It would, indeed, be con- 
trary to the general principles of law and justice, if a person who made a pay- 
ment, or did an act simply without limit or qualification, could afterwards, by a 
subsequent declaration, limiting or qualifying its effect, affect the rights of 
others. 

** No person, therefore, paying money simply to the Holder of a Bill, could, by 
the general rules of law, by a subsequent declaration, cause a payment so made 
to assume the character of a [>ayment for honor. The custom of merchants re- 
quires the declaration, which is to qualify the payment, to be made in the pres- 
ence of a notary. In the case of Vandewall a. T^Trell, there was a substantial 
omission of the declaration in the presence of the notary, which is necessary to 
give the payment the quality of a payment for honor, and not merely an omission 
to draw up the formal statement of such declaration ; and this substantial omis- 
sion was a clear ground of nonsuit, and. the decision may be sustained on that 
ground. But it also appears that it actually jMXKeeded on that ground. The 
formal protest which Lord Tenterden, as reported in Moody 8c Malkin, says 
should be made before payment for honor, and the protesting the Bill! before 
payment, mentioned in the note of counsel of which Lord Tenterden said. 
You have not complied with it by protesting your Bill before payment,’ are 
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bound so to make presentment, and to make due protest, and 
give due notice of the dishonor of the Bill according to the 


to be understood, not of the protest for non-payment, or not of that only, but 
either of the protest and declaration before the notary that the payment is for 
honor, together, or of that declaration alone. * In the report in Moody & Malkin 
the reporters seem to have considered the protest for non-payment and act of 
honor as one instrument ; vrhich they might naturally do, as tliey were on the 
same paper ; and it was the plaintiffs* interest to treat the protest and act of 
honor as one instrument The language of the rcpoflers is, ‘ The protest pur- 
ported to have been made before the payment, and in form asserted that the 
plaintiffs were ready to pay, for the honor of the Drawer.* Now, the protest 
for non-payment bore date the 80th July, 1823, long before the payment, and 
it is in the act of honor, and not in the protest for non-payment, that the asser- 
tion of readiness and willingness is contained ; the reporters, therefore, in speak- 
ing of the protest, must mean either the thing itself, or the act of honor alone ; 
in either case the word ‘ protest,* as used by them, must comprehend the instru- 
ment winch contains the assertion of readiness and willingness to pay, and Lord 
Tenterden, in speaking of a formal protest, must be understood as speaking of 
such formal declaration before a notary as is before mentioned. Lord Tenter- 
den is represented in the note of counsel as saying, ‘ You have not complied 
with the custom of merchants, by protesting your Bill in time.* This seems to 
point to an omission of something which, according to the usual course, tho 
plaintiffs would have to do, and is more properly applicable to the omission of 
tho notarial declaration, which they ought to have made before payment, than 
to any omission of drawing up the protest for non-payment, supposing such omis- 
sion to have taken place. Protesting the Bill for non-payment, was a thing to 
be done, not by the plaintiff on the 8th of August, but by the Holder on the 
SOth of July. It is nowhere stated, in express terms, at what time the protest 
for non-payment in the ease of Vandewall v. Tyrrell was drawn up or extended ; 
there is no doubt the Bills were protested for non-payment on the 3pth of July, 
the day they became due ; and probably the protest was drawn up before the 
payment, for it appears that the payment was made on the 8th of August, in 
order to prevent the Bills being sent to Jamaica, under protest, by the packet 
which sailed on tho 9th. The brief of the plaintifis states that * the Bills, on 
being dishonored, were regularly protested by the Holder and Indorsee, Mr. 
Simon Taylor, of London, for non-payment, and tho Bills of Exchange and pro- 
tests 01*6 as follows.’ Then it sets out the Bilb and protests for non-payment, 
and it afterwards says, * The parties applied to the notary who bad originally 
protested the Bill to prepare the extension of the act of honor, and he prepared 
it on the same sheet of paper as the original protest.’ There seems no doubt, 
from these circumstances, that the protests for non-payment had been extended 
before^ payment, and were on the 8^ of August in the hands of the Holder, 
Simon Taylor, who was about to send them to Jamaica the next day. We have 
minutely examined tbb case, because it has sometimes been referred to as afibrd- 
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facts.^ Nay, if he has lost or misplaced the Bill of Exchange, 
he should still apply for acceptance thereof, and, upon refusal, 
protest the Bill.^ 


ing the high authority of Lord Tcnterden to a proposition which introduces an 
inconvenient and anomalous excep^on to the general rule with respect to notarial 
instruments, that a duplicate made out from the original or protocol in the notarial 
book is equivalent to the original made out at the time of the entry in the book. 
It appears on this examination, that that case decides only, in conformity with 
the general law, that a subsequent declaration cannot qualify a previous act, but 
that in order to have such e fleet the declaration mdst precede or accompany the 
act, in conformity to the law of merchants ; and that in cases of payment for 
honor, the declaration must be formally made before the notary. There is, 
therefore, nothing in that decision which establishes any exception to the general 
rule, or prevents its application to the present case ; and we are of opinion that 
the Bills having been, in fact, duly protested, and a declaration that payment 
was made for honor having been duly made before the notaries, and tlfese facts 
recorded in the usual way in the notarial registry beforxi payment, the duplicates 
produced at the trial were originals, and equivalent in all respects to the dupli- 
cate which was sent to Russia, and that it was not necessary to prove the con- 
tents of the last-mentioned duplicate. Taking this view of the question raised 
in argument, it becomes unnecessary to determine the second question, whether 
the contents of the protest forwarded to Moscow might be proved by secondary 
evidence, inasmuch as in whatever way that question would be decided, our 
determination of the first question would entitle the plaintifi* to have the rule 
discharged.”] 

1 Ante, § 230 ; Chitty on Bills, ch. 8, p. 360, 861 (8th edit. 1833) ; Bayley on 
Bills, ch. 7, § 1, p. 218, 219 (5th edit. 1830) ; Pothier de Change, n. 146, 147 ; 
Code de Comm. art. 163. 

9 Pothier de Change, n. 145. See Chitty on Bills, ch. 6,p. 288, 289 (8th edit. 
1883) ; Id. 297, 889.* See Pardessus, Droit Comm. Tom. 2, art. 408 to 410. — 
Pothier seems to lay down the doctrine generally, as applicable equally to cases 
of the presentment for acceptance as well as to cases for payment. Mr. Chitty 
applies it only to cases of payment, and says: “ It is incumbent also on the party 
who has thus lost the Bill, oven though it has been destroyed, to make applica- 
tion, at the time it is due, for payment, and to give notice to all the parties of 
the refusal of the Drawee to pay the same ; fpr, otherwise, he will lose his rem- 
edy against the Drawer and Indorsers. It is said by Marius, that the Holder 
of a Bill, which has been lost, should, in the presence of a notary and two wit- 
nesses, acquaint the Acceptor with the loss, and signify to him, that, at his perih 
he pay to none but himself or his order ; and the same writer says, that no per- 
son should refuse to pay a Bill, which he has accepted, to the loser, on the 
ground of its having been lost, if he have sufficient security and indemniffbation 
offered to him ; and that, if he do, he will be liable to make good all loss, reex- 
change, and charges. The Drawee, however, has always a right to insbt on the 
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§ 2S0. But akhongh, in gmefid, a jirote^ «a #e 
the Holder is essential, upon ^o*d»houor'4>f •A-'fiBk'ctf Bl»> 
change, to found a right of action ag»nst the Dravl^er, or any 
prior Indorser ; yet, there ai% drcumstances which may mccuse 
or justify the want of such protest. Thus* for e^mjde, if ^ 
protest is prevented from Iwing made in due season, or made 
at all, by an inevitable accident or casualty, or by superior force, 
that will excuse or justify the omission or want.^ So, if the 
Bill be drawn by the Drawer without funds, or widlout having 
any right to draw, the want of a protest, like the want of no-^ 
tice to the Drawer, will not prejudice the Holder ; but he will 
be entitled to recover against the Drawer, upon *the ground^ 
that he has not, and could not, sustain any loss or injury there- 
by.^ This also seems to be the doctrine of the French law, 
as it is^expounded by Pothier and other jurists.’ So, a prom- 
ise to pay the Bill after a full knowledge of the fact that no 
protest has been made, will be a waiver of the objection by the 
party, and he will be held bound in the same way, and to the 
same extent, as if there had been a regular protest.* 

§ 281. Hitherto we have been speaking of protests of 
foreign Bills of Exchange. In respect to inland Bills, a 


production of the Bill before he pays it, and may legally defend an action, if it 
be not produced, it being part of big eontract to pay only on presentment of the 
Bill. If the loser and Holder contest the right, the Acceptor must require in- 
demnity, or file a bill of interpleader, or Apply to the Court under the recent 
Act, 1 & 2 Wm. 4, ch. § I/* Chit|y on Bills, ^bt mpra; Dehers n. Har-^ 
riott, 1 Show. K. 

t Chitty on Bills, cb^ S, p«fi60f 866 (8th edit 1888) ; Bayley on Bills, ch. 7, 
§ 2, p. 294, 295 (5th edit 1880) | Fothier de Change, a. 144 ; Pardessuft, DF6it 
Comm. Tom. 2, art 426t 484^ 485; Bof^rs v. Stepliens, 2 Term R. 718; Orr v. 
Maginnis, 7 East, Bv 860^ Ante, f 284 ; Post^ f 286, 808, 808* t 

s Chitty on Bills, eh. 8, pi 856^ 857^ 862 (8th edit 1838) ; Legge 9. Thorpe, 
12 East, R. 171 ; Orr e* M^naky f Bast, R» 860. 

8 Pothier de Change, Hv 166 to 166. ^ 

4 Chitty on Billsy eh. 10, p. 686» 689^'(6th edit 1688)q IMtemfk o. Beeoher, 
6 MooA, R. 819 ; Gibbon o.Cog^, 2 Camp* B. 166 ; G t ee n ^ o. BShdley, 4 
Camp* R. 62; Bayley <m Bilb; ch. 11 ^, 11 . 474 to 476 (61li edit 1680)^ Camp- 
bell 9. Webetoy 2 Manning, Gtnlifel' & Beott, B. 256. 

B. OF EX. 27 
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protest is not- in general necessaryt unless it is prescribed by 
tlsa lMnl mnaicipaL law, either for .die purposes of founding 
the right or enlarging die remedy.^ In England and America 
a 'protest is not» generally,, neoelsary to found a right of re- 
covery against the 'other parties to an inland Bill; but in 
eertain. cases, in England, it may» by ^atute, entitle the Holder 
to a cnmuladve remedy.^ 


1 City Bank v. Cuttei^ $ Ftckr414. 

2 Chitty on Bills, ch. 8, p. 361, 864, 865 (8th edit. 1833) ; Id. p. 499 to 501 ; 
•Bay ley on Bills, ch. 7, § 2, p. 260 tO||^66 (5th edit. 1880) ; Brough v. Parkings, 

2 Ld. Raym. 992 ; 6 Mod. R. 80 ; 1 Salk. R. 131 ; Windle v. Andrews, 2 Barn. 
& Aid. 696 ; Aumley v. Palmer, 2 Str. R. 1000 ; 3 Kent, Comm. Lect. 44, p. 93, 
94. — Upon this subject, Mr. Cliancellor Kent says : ** On inland Bills, no pro- 
test was required by ^ the Common Law, and it was only made necessary in 
England, in eertain cases, by the Statutes of 0 and 10^ Wm. 3, aid 3 and 
4 Anne ; and yet, notwithstanding the language of tliose statutes, irhas long 
been the settled rule and practice not to. consider the protest of an inland 
Bill as necessary or material. Nor is a protest of an inland Bill generally 
deemed necessary in this country, though the practice is, to have Bills, drawn 
in one State on persons in another, protested by a notary, and the Act of the 
State of Kentucky of 1798, ch. 57, seemed to require it It is also necessary in 
Virginia ; and die omission to give notice of the protest of an inland Bill causes 
the loss of iuterest and damages.” 3 Kent, Comm. Lect. 44, p. 93, 94 (4th 
edit.) Bee also Rice v, Hogan, 8 Dana, R. 135; Wi|lock v. Riddle, 5 Call, R. 
358. Mr. Chitty remarks : ** At Common Law, no inland Bill could be pro- 
tested for non-acceptance ; but by the Statute 8 & 4 Anne, ch. 9, § 4, a protest 
was given * in case of refusal to accept, in writing, any inland Bill amounting to 
the sum of five pounds, expressed to he given for value received, and payable 
at days, weeks, or months after date, in the same manner as in the case .of for- 
eign Bills of Exchange, and for which protest there shall be paid two shillings 
«and no xpore.’ It has been supposed, that this protest must be made in order to 
entitle the Iloldet to demand of the Drawer or Indomrs costs, damages, and 
interest ; but, in practice, the plaintiff recovers interest against the Drawer or 
Indorser of :an inland Bill, on proof of due notiGe^ without proving a protest ; 
and it has reoontly been decided, that a protest ia not essential to the recovery 
of interest. If ^^BiU be of the above description, and under the amount of 
£20, the Holder is certainly entitled to the Blbojf% accnmulatire remedy, though 
DO protest were made* This protest is. directed, to h!||' made by such persons as 
are appointed by 9 6c 10 Wm. 3, ^ch. ]?«.$ l,, to {mrilst inland Bills for non- 
payment, napriyt by a notary-public and, in dffonlt of him, by any other 
iubstantial perton of the city, town, or place, in the presence of two 6r more 
crediUe witnesses., Within fourteen days of. Ae. making of this protest, the 
same must be sent, or othmr notice thereof must be given to, or left in writing 
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§ S8lS. The place of the proteat for Boii««cc8ptance Bhould 
be the place, wheite the Bill » to be presented for accl^ptance.* 
But, upon a Bill drawn upon the Drawees hi one place, 
payable in another, a qnestidn has been made, Whether, in 
case of an acceptance, and refusal of payment ^terwards, the 
protest should be matte 'at the place of acceptance, or at the 
place of payment? The latter would seem to be- the proper 
place.® 

§ 288. As to the time of making thtf protest, it should 


at, the usual place of abode of the party from whom the Bill^was received. 
The protest for non-acceptance, in the case of an inland Bill, is by no means 
necessary, and the want of it does not affect the Holder's right to the principal 
sum, as it would in the case* of a foreign Bill; and it is in practice seldom 
made. An inland Bill is, in general, only noted for non-acceptance, which 
noting, as already observed, is of no avail ; and if not paid when due, it is then 
noted, and sometimes, though not very often, protested for non-payment ; and a 
protest for non-acceptance, made in this <»ountry, must be proved by the notary^ 
who made it, and it will not, as in the case of a protest madd abroad, prove 
itself." Chitty on Bills, cb. 8, p."d64, 365 (Hth edit. 1833.) 

1 Chitty on Bills, ch. 8, p. 863 (8th edit. 1833); Williams r. Waring, 10 
Barn. & Cressw. R. 2, 8 ; Mitohell v. Baring, Ibid. 4 ; Marius on Bills, p. 26. 

2 Chitty on Bills, ch. 8, p. 868 (8th edit. 1883), note (a); ‘Mitchell v. Ba- 

ring, 10 Barn. & Cressw. R. 4 ; Pardessus, Droit Comm. Tom. 2, art. 421. But 
see Marius on Bills, p. 126. — By the recent Statute of 2 and 8 William 4, 
ch. 08, it is provided : ** Whereas, doubts having arisen as fo the place in which 
it is requisite to protest for non-payment Bills of Exchange, which, on the pre^ 
sentment for acceptance to the Drawee or Drawees, shall not have been 
accepted, such Bills of Exchange being made payable at a place other than the 
place mentioned therein to be the residence of the Drawee or Drawees thereof, 
and it is expedient to remove such doubts ; be it therefore enacted, that, from 
and af^r the passing of this Act, all BUb of Exchange, wherein the Drawer or 
Drawers thereof shall have expressed that such Bills of Exchange are to be 
payable in any place other than the place by him or them therein mentioned to 
be the residence of the Drawee or Drawees thereof, and which shali]iot,^ott 
the presentment for acceptance thereof, be accepted, shall or may be, idthOut 
further presentment to the pAwee or Drawees, protested for ttompaynieiilitt 
the place in which such Bills of Exchange shidl have been, the dr 

Drawers, expressed to be payable^ unless the amount owing upon such Bills of 
Exchan^ shall have been paid t6 the Holder or Holdeie ther^ on the day 
on which such Qills of Exchange would have become payal>le;^^*had the same 
been duly accepted." This statute apears to have been passed in eonseqnence 
of the decision in Mitchell a. Baring, 10 Bam. k Cremw. 4. 
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gMwi!tiNld'by'^'‘Ui«' a# the place where the 
INhlMI|l|N4ldci(l»p^^ bjKeur latejf it'sheuld ordinarily be 
noted^ on the aame day, on which the non- 
aiul^^tinwfi rfeioaal* hae taken Bnt it may be pre> 

tt|MWd^^!1Bildogy to the caaea of an omisaion to give notice 
<#^RndiaheiMir, that, where the making of the protest by the 
Ktddify'er his eg^t, or 'by the notary, is prev^ted by inevi- 
tid)le casualty or accident, or by superior force, or by a public 
dilainity, or by a public prohibition, in such eases, if the pro- 
^test is made m soon afterwards, as it reasonably can be, that 
will be sufficient.’* In Franra, a Bill cannm: be protested until 


J Per Bullcr, J., in Leftley v. Mills, 4 Term R. 170, 174 ; Ante, § 278 ; Bank 
of Rochester v. Gray, 2 Hill, (N. Y.) R. 227; Chitty on Bills, ch. 10, p. 606 to 
600' (8th edit 1888) ; Id, ch. 5, p. 198 ; Bayley on Bills, ch. 7, § 2, p. 266, 267 
(dth edit 1830.) — His language was: “ With regard to foreign Bills of Ex- 
change, all the booiSi agrfie, that the protest must be made on the la<(t dcu of 
grace, Kow, tlikt supposes a default in payment ; for a protest cannot exist 
unless default be made. But, if the party has till the last moment of the day to 
pay the Bdl, the protest cannot bo made on that day. Therefore, the usage on 
Bills of Exchange is established ; they are payable any time on the la^t day 
of grace dn demand, provided that demand be made within reasonable hours. 
X demand at a very early hour of the day, at two or three o'clock in the mom- 
ing, would be at an unreasonable hour ; but, on the other hand, to say that the 
demand should be postponed till midnight, wouId*be to establish a rule attended 
wtth misebievoos donsequences. If this case wore to be governed by any anal- 
ogy to ibe demand of rent, payment of a Bill of Exchange could not be 
demanded tili sunset ; and, if so, the situation of bankers would be extremely 
baxftrdous ; tcit then they would be obliged to send out their clerks at night 
Itith BHhf to a very Considerable amount, all of which must be presented within 
a short Sp3ee of time, though to houses in differeirt parts of the town." LeRley 
e.M!W,lT«rmR.i74, 175. 

8 Chitty On BIBs, ch. 8, p. 860, 865 (8th edit. 1838) ; U* eh. 8, p. 422, 485, 
and note; Id. eh. lO, p. 624; Pothier de Change, n. d44t Pardessus, Droit 
Cbmm. Tom. 426, --^Whether, our an omteslon to make a pre- 
sentment Ibr 4^eptance ov fbr payment, on the day required, will be excused 
by the like inOvimtihs cammlty or aectdent^ or by superior Ibrco, may admit 
of more doubt See Chitty of BBls, ch. 8, p. 860 (8th edit 1883) ; Id. ch. 9, p. 
8#, ^85, 886^, 4^8#; M. ch. 10, 483, anA note. Bm In the fi^retgn kw, there 

emt be no doubt that it would be an excuse^ Pothfer de Change, n. 144. See 
Pipmee V. To#iihsy{*2 Sblthy^RL As, 8«4; Pardetsua, Droit Comm. Tom. 2, 
arl.H26. 
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the day after the iwftNNd.tOv«eMft|>^^ 

case may he} Andi hkm 

demand of of « 1^ «o preatetnentjr,^ 

or protest er nQ«i<«cceptelM» aotieo ^mm0> ia.l«i|(iilNid><t» 

be made on a Simda^ <»* m a»y liolhli^, or ^iqpoii'.tbiy daf». 

which, die religiotts ordtmno0S'\>F>'«inteomof)ti(«v<Met m 

country, to which the Drawee beloa^^, is set apsit^Av^nd^i* 

ious observances, and is not allowed to be devoted to saculsp 

purposes ; and, consequently, no protest nded be mode on that 

day.’' This seems, lUso, £q be the law of France, and of Con*. 

tinental Europe generally.' 

§ 284). In the next place, not only must a protest for noa- 
acceptance be duly made, but notice of the dishonor should be, . 
as soon as it reasonably can be, given to all the antecedent 
parties, whom the Holder means to hold chargeable with dw 
dishonor. We have already seen,' that notic^is, by our law, 
required to be given upon all Bills, which have been dishonm'e^ 
upon presentment for acceptance, whether they were necessary 
to be so presented or not ; and, therefore, the doctrine here* 
after stated will equally apply to all cases, in which notice is 
required by law.' The reason, why the law, in general, re* 


‘ Ante, § 278 ; Chittjr on Bill*, oh. 5, p. 198 (8tb edit. 1888) ; M. eh. 8, p. 
865 ; Id. ch. 10, p. 506; PerdewoB, Drmt ComA Tom. 8, art 188, 490. See 
Hopkirk v. Page, 2 Brock. R. 20. — By the Statute of 9 and 10 WiU. S,ojb. 
17, no inland Bill can be proteated until the expiration of the dsyi ef grace, 
and, of course, neither can (he protest be made, or notice thereof given, uatB 
tbe day after the Bill ftdis due. If such a protest is made, althouj^ nnaecee. 
sorily so, the same, inth notice thereof, is, by section 2d of the same Act, to be 
forwarded within ftmrteen days after it is made, to the pn^wr partim. < {Hdity 
on Klls, ob. 10, p. 511 (8th edit. IpM.) ' - ' : v. 

6 Chitty on Bills,'oh. 8, p. 8{7, 868 (Stb edit 1888) ; Id. dt t)8?i 9^ 
619, 620 ; Undo v. Unswoith, S Canqt. B. 002 ; Pothier de 
Heinece. de Camb. ci^ 4, § 87, 41 f Howard «. Ives, 1 

266. jc * 

* Pardessoe, Ihoit Conun. ToSt t,-'4irt 4S9; ‘Cette IM VsSBfte«sl* 'ItS; 
Heinece. de Cauh. cap. 4, $ 87, 41. 

* Ante,'9 828; BankofWathSugtbB 
» Ante, J 228. 


27 * 
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quires the Holder to give due notice of non-acceptance by the 
Drawet, is, that the Drawer may forthwith withdraw from the 
po^ession of the Drawee such efiects as he may already have, 
or may stop those which he is in course of receiving; and that 
the Drawer and Indorsers may respectively take the necessary 
measures to obtain payment from the parties respectively lia- 
ble to them. And, if notice be not given, it is a presumption 
of law, that the Drawer and Indorsers are prejudiced by the 
omission; and it is*'on this principle, that notice of non-accept- 
.ance and non-payment is required.^ This subject of notice 
will necessarily embrace the consideration of the time, the 
place, the mode, and the form of giving notice, and the per- 
sons, by whom, and to whom, it sliould be given. 

^ 285. As to the time of giving notice. It is impossible 
to lay down any absolute rule, in regard to foreign Bills, upon 
this subject, since it is obvious, that the circumstances of difter- 
^nt cases must necessarily, in this respect, affect the rights and 
duties of the Holder. All that can ])roperly be said is, that 
the notice must be given within a reasonable time aft(T the 
dishonor and protest of the Bill, and due diligence be exercised 
for this purpose.* This reasonable time is sometimes posi- 
tively fixed by the law of particular countries; and then, as to 
the parties governed hy that law, it must be strictly followed.^ 
Thus, although the protest must be made according to the law 
of the place of acceptance, yet the notice to the Drawer niust 
be according to tho law of the place where the Bill was drawn. 


I Cliitty on Bills, cli. 8, p. 356 (8th edit. 1833) ; Whitfield i\ Savage, 2 Bos. 
& Pull. 280 ; Orr v, Maginnis, 7 East, R. 362 ; Claridge v. Dalton, 4 Maulc & 
Selw. 226; Gory v. Scott, S Barn. & Aid. 621. The French law seems to be 
different. Ante, § 228 ; Pardessus, Dix>it Comm. Tom. 2, art. 381 ; Chitty on 
Bills, ch, 8, p. 855 (8th edit. 1833.) 

5* Chitty on Bills, ch. 8, p. 866, 367 (9th edit 1833) ; Id. ch. 10, p. 509 to 
•512 ; Daidnshire v, Parker, 6 East, R. 8, 8, 9 ; Haynes v. Birks, 3 Bos. & Pull. 
•599. 

Chitty on Bills, ch. 5, p. 198 (8th edit 1888); Id. ch. 10, p. 490, 506 to 
508% See Pothier de Change, n. 155 ; Ante, § 1 76, 177, and note 2. 
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and to the Indorsers, according to the law of the place where 
their indorsements were respectively made.^ 

§ Independent of any such positive law or local usage, 
what constitutes a reasonalde time for giving notice is a matter 
dejiendent upon the circumstances of each particular case. 
When, as frequently occurs bet\Vfeen distant countries, the 
usual intercourse is carried on by mccans of regular packets, 
sailing at particular periods, (as is the case between New York 
and England, and New York mul Havrti,) or by means of 
regular steam-ships, sailing at the like periods, (as is the case^ 
between Boston and Liverpool,) then, and in such cases, notice 
should be sent by the next regular packet or steam-ship, that 
sails for the port, where the party, to whom notice is to be 
given, resides, or to some iieigljJ^oring port, according to the 
usual course of transportation of letters of business, if a rea- 
soniible time before her departure is left for writing and for- 
warding the notice.'^ On the other hand, if there are no such 
regular packets or steam-ships, or their times of sailing are at 
distant intervals, and, in the mean time, other ships are about 
to sail for the same port, or for some neigliboriiig port, it may 
be proper to send the notice by such ship, if, upon reasonable 
calculation, her arrival may be. presumed to be earlier than the 
regular packets or steam-ships.® If, with the ports of the 
country, where the Bills are protested, the communication is 
irn?gular, or at different seasons by different routes or ways of 
conveyance, that should be adopted, to send the notice, which 


1 Ibid.; Pardessus, Droit Comm. Tom. 5, art. 1485, 1488, 1497 to 1499; 
Wallace V. Aprry, 4 Mason, R. 336. But sec Rothschild v. Cwvij 1 Adolph. & 
Ellis, N. S. 43, and note. Ante, § 176, 177, and note 2; Fost, § 296, 866, 
391. 

2 Sec Bayley on Bills, ch. 7, § 2, p. 279 (5th edit. 1830) ; MuLlman v. 
D’E^uino, 2 H. Black. 565 ; Chitty on Bills, ch. 10, p. 50fi| 608 (8th edit. 
1833) ; Darbishire «. Parker; 6 East, 

^ Sec Muilman v, D’Eguino, 2 H. Black. 565; Darbishire v, Parker, 6 East, 
R. 3, 7 ; Bayley on Bills, ch. 7, § 2, p. 279 (5tli edit^lSSO.) 
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may reasonably be presumed to be the most certain and expe- 
ditious, ^nder all the circumstances. Thus, for example, if a 
Bill drawn in America is protested in St. Petersburg in the 
winter, the usual mode of communication by land, in common 
commercial transactions, through the continental ports, to Lon- 
don or Havre, would seem to be proper ; whereas, if the pro- 
test were in the summer, the direct route by water between 
St. Petersburg and America might be more expedient and 
satisfactory. So, if a Bill be protested in China or India, the 
mode of giving notice must vary according to circumstances, 
and sometimes be direct by water between that and the for- 
eign country, to which the notice is destined ; and sometimes 
be indirect and overland ; and in each case, there will be a 
just compliance with the requisitions of the law. So, if, by 
reason of war or other political occurrences, the usual direct 
mode of communication be interdicted or obstructed, any other 
suitable and reasonable mode may be adopted.^ And, indeed, 
it would seem, that an omission to give due notice, in conse- 
quence of an accident, or casualty, or superior force, would, in 
all cases, excuse the Holder from a strict compliance with the 
general rule,* 

§ 28 J. Again. When the protest of a foreign Bill takes 
place ill one state or country, and notice thereof is to be sent 
to another state or country, with which the usual communica- 
tion is by post or mail, by land, as is customary among the 
nations of continental Europe, and is universal through the 
United States of America, that mode of notice should be posi- 
tively adopted ; and, if omitted, might be fatal to the rights of 
the Holder, unless under special circumstances.* 


^ Chitty on Bills, ch. 9, p, 389 (8th edit 1833) ; Id. ch. 9, p. 422 ; Id. ch. 10, 
p. '485, 505, 510. 

2 Chitty on Bills, ch. 10, p. 485, 486, 524 (8th edit. 1833) ; Pothier de 
Change, n. 144. See Hopkirk ». Page, 2 Brock. R. 20. 

3 See Chitty on Bills, ch. 10, p. 504, 605 (8th edit 1833) ; Bayley on Bills, 
ch. 7, § 2, p. 278 to 281 (5th edit. 1830) ; Munn v. Baldwin, 6 Mass. R. 316 ; 
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§ i2S8. And here the question often arises, How early, after 
the (lisliouor, is the notice to be sent by post or mail, when 
that is the proper and usual mode of giving notice? The 
answer is, by the next post or mail after the day of the dis- 
honor, if a reasonable time exists for the purpose ; for it need 
not be sent by the post or mail of the same dqy. Thus, ‘'if 
the j)ost or mail leaves the next day after the dishonor, the 
notice should be sent by that post or mail, if the time of its 
closing or dej)arture is not at too^early au Jiour to disabhi the 
Holder from a reasonable j)erformance of the duty.^ [Where 
the mail for the Indorser’s residence closed daily at five o’clock, 
A. M., notice put into the olHce at nine o’clogk of the next day 
after the dishonor, was held sulficient,'* although it could not 
go until the next^day.^ But where the mail does not close 
until ten minutes after nine A. M. of each day, the Holder does 
not use dilig(‘nce if he d<»eB not send his notice by the mail of 
the next day after the dishonor.^] So that the rule may be 
fairly stated in more general terms to be, tluit the notice is, in* 
all cases, to be sent by the next practicable post or mail after 
the day of the dishonor, having a due reference to all the cir- 
cumstances of the case.* If the dishonor and protest should 
be on Saturday, it will be early enough to send the notice by 


Lincoln and KonrudMjck. Bank v. IJamniatt, 9 Mass. II. 159; Bussard r. Lever- 
ing, (5 Wheal. U. 102; Sinytli v, Ilatvthorn, 3 Rawle, II. 355; 8ta.nlon v. Blos- 
som, 14 Mass. 11. 1 16. * 

1 See I).irl)isliire v. Parker, 6 East, R. 3, 8 ; Stoeken v. Collins, 9 Carr. & 
Payne, K. 053; S. C. 7 Mees. & Welsh. 515; Howard Ives, 1 Hill, (N. Y.) 
K. 2fi3, 265; Haynes v. Birka, 3 Bps. & Pull. 599, 601 ; Eagle Bank at New 
Haven v. Chapin, 3 Pick. U. 180; 8 Kent, Comm. Leet. 44, p. 106, 107 (4tli 
edit.); United States v. Barker's AdrainV, 4 Wash. Cir. R. 461; S. C. 12 
Wheat. 559 ; Story, Prom. Notes, § 324. 

2 West V. Brown, 6 Ohio St. R. 542. 

3 Lawson v. Farmers’ Bank, 1 Ohio St. R. 206, where this subject is ably ex- 
ami iumI by Bartley, J. 

•1 Sue Post, § 289, and note ; Lenox v. Rf)bert8, 2 Wheat. 11. 878 ; Carter v. 
Burley, 9 New Ilamp. R, 5.S8 ; Chick v. Pillsbury, 24 Maine R. 458. But see 
Robbins r. Pinekard, 5 Smedes & IMarshall, R. 51. 
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the post or mail of Monday, leaving out the intermediate Sun- 
day, which is not deemed a business dayJ 

§ 289. And here it may be proper to suggest another cir- 
cumstance, which may materially affect the consideration of 
the time, within which notice should be given, and that is, the 
fact, that the parties, to whom notice is to be given, reside in 
or near the town or place where the dishonor occurs. In such 
cases, it is not unreasonable to require, (and, accordingly, the 
rule is so established?) that notice, whether given verbally, or 
by a special messenger, or by the local post, (sometimes called 
Ithe penny-post,) should be given to the parties upon the day 
of the dishbnor, or, at farthest, upon the succeeding day, early 
enough for it to be actually received by them before the expi- 
ration of the same day.^ Such cases are Aadily distinguish- 
able from others, where the parties reside at a distance, and 
the ordinary communication of notice is by the general post. 
Nor can there be any inconvenience or hardship in requiring 
the notice, in such cases, to be sent or given within the usual 
hours of business, or, at least, within such reasonable time, as 
may insure a delivery to the party on that very day.® The 
time and place, when and where a demand is to be made of 
the acceptance and payment of a Bill, furiysh a strong anal- 
ogy to justify the enforcement of the rule. In large cities, 
such as London and Liverpool, and New York, the habits of 
business naturally suggest a usage of this sort ; and, from its 
convenience and certainty, it has been adopted as a positive 
rule, by the courts of justice.^ 


I Haynes Birks, 3 Bos. & Pull. 599, 601 ; Howard v. Ives, 1 Hill, (N. Y.) 
R. 263 ; Wright v. Shawcross, 2 Barn. & Aid. 501, note; Eagle Bank at New 
Havon v. Chapin, 8 Pick. 11. 180. 

* Chitty on Bills, ch. 10, p, 515, 516 (8th edit. 1833); Id. p. 510; Tindal v. 
Brown, 1 Term R. 167 ; Darbishire v, Parker, 6 East, R. 3, 8, 9. 

3 Chitty on Bills, ch. 10, p. 583, 584 (8th edit 1833.) 

* Ibid. ; Smith v. Mullctt, 2 Camp. R. 208. — Upon this subject, ^Ir. Chitty 
says ; “ But there is a very material distinction in the time of giving or forward- 
ing notice in cases where the parties reside in or near to the same town, and 
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§ 290. Again. When n foreign Bill is protested in the 
same state or country, where any of the parties live, who are 
to be charged therewith, the time of giving notice is suscepti- 
ble of other modifications ; similar, indeed, to those which 
ordinarily apply to cases of notice of the dishonor of inland 
Bills and Promissory Notes. In the first place, then, it is not, 
by our law, necessary, in any case, to give notice, either by 
the post or otherwise, on the very day on which the dishonor 
and protest take place, although l 4 ie Holdef is at liberty to do 
so at his option.^ He is always allowed, by law, a whole day. 


when notice may be readily jiriven on the day after the dishonor, or notice of it, 
either verbiilly, or by special messenger, or by local post, and cases where the 
‘partic.s rc.sidc at a distance, and when the ordinary inode of communciation is 
by general post. Thu.s, when the partic.s reside in the .same town, the Holder, 
or other person to give the notice, m4lt, on the day after the dishonor, or on 
the day atter he received the notice, cause notice to be actually forwarded by 
the post or otherwise, to lii.s next iniinediatc Indorsor, suflieiently cai'ly in the 
day, that the latter may actually receive the same before the (*xpiration of that 
day ; and, therefore, in London, if a letter, containing such notice, be put into 
the post-otliec after five o’clock in the afternoon of the second day, and, in eon- 
seciuenee, it is not received till the morning of tlie third day, the party, who 
ought to have actually received the notice on the second day, will be di.s(;hargcd. 
In London, the local post (usually termed the two-penny post) forward letters 
to be delivered in the metropolis three times within tlie same (Jay, namely, at 
eight, two, and five o’clock ; and letters, put into any receiving liousc before 
cither of those hours, ought regularly to be delivered on the .same (lay. Hut, 
when out of the metropolis, and within ten miles, there are only two deliveries 
in each diy to and from the mctroymlis ; and a letter, put into any proper oflice 
in London, before five o’clock in the afternoon, will be delivered on the same 
day, at any place within such distance of ten miles; and a letter, ])ut into a 
country ofiicc within that distance, before four o’clock, ought properly to be 
delivered in London on the same day. The Holder, or party forwarding the 
notice, may give it verbally, or he may put a letter in the two-penny post, 
directed even to an Indorser, who resides in the same street. If he send notice 
by a private hand, it must be given or left at the Indorser’s residence before the 
expiration of the day; if to a banker, during the hours of business; but to 
another person the hour is not material. If, by an irregularity in the post- 
office, a letter, put in in duo time, be not delivered dll the third day, it should 
seem, that such laches will not prejudice.’' Chitty on Bills, ch. 10, p. 516, 516 
(8th edit. 1833.) 

1 Chitty on Bills, ch. 10, p. 504, 510, 511, 518, 517 to 520 (8th edit. 1833) ; 
Bayley on Bills, ch. 7, § 2, p. 267 to 270 (5th e<fik 1880) ; Burbridgo v, Man- 
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be given to a party, who is resident in or near the same town, 
where the dishonor takes place, otherwise than by the general 
post ; and these may respect the hours, within which the notice 
should be given. And here, also, the general rule is, that the 
notice should be given within reasonable hours. If given at 
the domicil or dwelling-hoUse of the party, it should be at such 
an ho# as that tlie family may be up ; for, if left after the 


elude tlic necessity of forwarding notice until the day after a party has himself 
* received notice ; and, therefore, Lord Tenterden, long after the above dictum 
of Lawrence,. J., said : ‘ The time, within which notice of the dishonor of a Bill 
must be given, I have always understood to be the departure of the post on the 
day following that in which the party receives the intelligence of the dishonor.’ ” 
Chitty on Bills, ch. 10, p. 513 to 615 (8th edit. 1833.) And again, Mr. Cliitty 
says : “ When the parties do not reside in the same place, and the notice is to 
be sent by the general post, then the Holder, or party to give the notice, must 
take care to forward notice by the post of the next day after the dishonor, or 
after he received noti(.'e of such dishonor, whether that post sets off from the 
place, where he is, early or late ; and, if there be no post on such next day, then 
he must send off notice by the very next post, that occurs after that day ; but 
he is not legally bound, on account of there being no post on the day after he 
receives notice, to forward it on the very day he receives it.” Chitty on Bills, 
ch. 10, p. 517, 518. It appears to me, that the rule is not so strict as it is laid 
down in this last passage of Mr, Chitty ; and that it would be more correct to 
say, that the Holder is entitled to one whole day, to prepare his notice, and that, 
therefore, it will be sufficient, if he sends it by the next post, that goes after 
twenty-four hours from the time of the dishonor. Thus, suppose the dishonor 
is at four o’clock p. m. on Monday, and the post leaves on Tuesday, at nine or 
ten o’clock, it seems to me, that the Holder need not send by that post, but may 
safely wait and put the notice into the post-office early enough to go by the post 
on Wednesday morning, at the same hour. I have 5een no late case, which 
imports a different doctrine ; on the contrary, they appear to me to sustain it. 
But, as I do not know of any direct authority, which positively so decides, this 
remark is merely propounded for the consideration of the learned reader. See 
3 Kent, Comm. Lcct. 44, p. 105, lOG (4th edit.) ; Scott v, Lifford, 9 East, R. 
347 ; Geill v. Jeremy, 1 Mood. & Malk. 61 ; Williams v. Smith, 2 Barn. & Aid. 
496; Wright v. Shaweross, 2 Barn. & Aid. 501, note; Darbishire v, Parker, 
6 East, R. 3, 8; Ilawkes v. Salter, 4 Bing. R. 715; Whitwell v. Johnson, 17 
Mass. R. 449 ; Mead p. Engs, 6 Cowen, R. 803 ; Bray v. Hadwen, 5 M. & Selw. 
68 ; Smith v, Mullett, 2 Camp. R. 208 ; Jameson v. Swinton, 2 Taunt 224 ; 
Bayley on Bills, ch. 7, § 2, p. 269, 270 (5th edit. 1830.) But see Bank of Alex- 
andria V. Swann, 9 Peters, R. 33 ; Howard u. Ives, 1 Hill, (N. Y.) R. 263, 265 ; 
Chick V. Pillsbury, 24 Maine R. 458. 
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usual hour of retirement, it will be too late. If given at the 
place of business of the party, as at his counting-house or store, 
it should be within the usual hours of business.^ For, in all 
cases of this sort, where the notice is to be given on a par- 
ticular day, it should be given at such an hour, that it may be 
reasonably received on the same day.^ 

§ 291 a. But, in the next place, it may, and oft(^ does, 
become necessary for other parties, besides the immediate 
Holder, to give notice of the dishonor, to other Jintecedent 
parties upon the Bijl, who may be liable to repay the amount 
to them, if they should be called upon to pay, and should 
punctually pay, the Bill. Thus, if an Indorser upon the Bill 
should receive due notice of the dishonor, it may be indis- 


1 Chilty on Bills, ch. 7, p. 305 (8th edit. 1833) ; Id. eh. 10, p. 503, 515, 51G ; 
Bayloy on Bills, oh. 7, § 1, p. 224 to 226 (5th edit. 1830) ; Id. § 2, p. 276 ; 
Crosse r. Smith, 1 M. & Selw. 545 ; Bancroft v. Hall, 1 Holt, N. P. R. 476 ; 
Parker r. Cordon, 7 East, R. 385 ; Henry v. Lee, 2 Chitty, R. 124 ; Clarnett v. 
Woodcock, 0 Maule & Selw. 44 ; Cayuga County Bank v. Hunt, 2 Hill, (N. Y.) 
R. 635; Allen v. Edinundson, 2 Welsby, Hurlstone & Gordon, 719; S. C. 2 
Carrington & Kirwan, 547. 

2 Ibid. — Mr. Chitty, on this subject, says ; “ As the giving notice of non- 
payment is not a mere form or ceremony, like that of protest, it ought, obvif)usly, 
if practicable, to be so given as t(f be actually received; and though, when*'con- 
sidering the mode of giving notice, we have seen, that it is not absolutely neces- 
sary, to leave a written notice, and that it suffices to make a verbal application 
during the usual hours of business ; yet, it is recommended to leave a written 
notice, when an actual notice cannot be personally communicated to the party 
himself. In some cases, where the Indorser’s residence is unknown, but he is 
known to resort, during certain hours, at a certain place, as at the Royal Ex- 
change, the Bank of England, Corn Exchange, or any public office, the notice 
ought to be given during those hours ; and to bankers, who are known to shut 
up their place of business at a certain hour, notice ought to be given there 
before that hour ; though, if a person be stationed there to transact business 
after that time, notice to him would suffice. In other cases, notice, or applica- 
tion to give notice, at any reasonable time, (not during the hours of rest,) as 
between eight and nine in the evening, would suffice. Sending notice by a 
messenger, instead of the post, although he do not arrive quite so early as the 
post, will not prejudice, provided he deliver the notice on the same day, as that 
on which it would have arrived by the post.” Chitty on Bills, ch. 10, p. 516, 
517 (8th edit. 1833.) See, also, Id. ch. 9, p. 421, 422. 
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pensable, in many cases, in order to entitle him to charge 
an antecedent Indorser, that he should give him notice thereof. 
And the question then arises, Within what time such notice 
should he sent 'I The. true answer is, within a reasonable 
ttitof and, in the ordinary course of tilings, it is deemed 
suil^mt, if sent by tlie •next post after twenty-four hours 
have^^kpsed since his own receipt of the notice of the dis- 
honor.^ For the general rule is, that every successive In- 
dorser, who receives notice of the dishonor of a Bill, is entitled 
to, at least, one full day after he has recei\ied the notice, before 
he is required to give notice of the dishonor to any antecedent 
Indorser, w*ho4s chargeable over to him upon payment of the 
Bill.^ In this respect he is, in general, entitled to stand upon 
the same rights, and to perform the same duties as the original 
Holder.^ And it will make no difference, that all the parties, 
to whom notice is successively given, reside in the same town ; 
for each party, so receiving notice, will be entitled to a full day 


1 Ante, § 229, 285, 288 ; Bay ley on Bills, eh. 7, § 2, p. 267, 268 (5th edit. 
1860) ; Chitty on Bills, ch. 10, p. 510, 513, 520, 521 (8tli edit. 1833) ; Smith i\ 
Mullc'tt, 2 Camp. 11. 208; Bray r. Hadwen, 5 Maule & Sclw. 68; Wrijrlit o. 
Shax^Toss, 2 Barn. & Aid, 501, and note; Lenox l\ Roberts, 2 Wheat. K. 
373; Ilawkes v, Salter, 4 Bing. R. 715; Carter v. Burley, 9 New Ilamp. K. 
658. 

Ibid. ; Jameson r. Swinton, 2 Taunt, ll. 224 ; Geill Jeremy, 1 Mood. & 
Malk. 61. — Mr. Bay ley has given the Ibllowing suininary, deduced from the 
eases, which may serve as a brief exposition of the general doctrine. “ To 
such of the parties as reside in the plaee, where the presentment was made, the 
notice must be given, at the farthest, by the expiration of the day following the 
refusal ; to those, who reside elsewhere, by the j)Ost of that or the next post 
day. Each party has a day for giving notice. And he is entitled to the wliolo 
day ; at least, eight or nine o’clock at night is not too late. lie will be entitled 
to the whole day, though the post, by which he is to send it, goe.s out within the 
day ; and though there be no post the succeeding day for the place, to winch he 
is to send. Therefore, where the notice is to be sent by the post, it will be 
suilicient. if it be sent by tlie post of the following day, or, if there be no post 
the following day, the day after." Bayley on Bills, eh. 7, § 2, p. 268, 270 (5th 
edit. 1830) ; 3 Kent, Comm. Leet. 44, p. 107, 108 (4th edit.) 

3 Ibid. ; rardossns, Droit Comm. Tom. 2, art. 442 to 444. 
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to give notice to the antecedent parties.’ But each party re- 
ceiving notice, is limited as to the time of his giving notice to 
the other parties to a day after he receives it, notwithstanding 
he may have received his own notice earlier than the law posi- 
tively required ; as, for example, if he received notice Ijy naail, 
or otherwise, on the day of the dishonor, and not on day 
after the dishonor, (which would have been sufficiently early,) 
he will be limited in giving notice to the other party to one 
day after he so received notice onpthe day of the dishonor.'*^ 

§ 292. The benefit of this rule is not confined to a mere 
Holder for value. But, if the Bill has been transmitted to an 
agent or banker, for the purpose of procuring the* acceptance 
or payment of the Bill, he will be entitled to the same time, to 
give notice to his principal or customer, and to the other par- 
ties to the Bill, as if he were himself the real Holder, and his 
principal or customer were the party next entitled to notice ; 
and the principal or customer will be entitled, after such 
notice, to the like time, to communicate notice to the ante- 
cedent parties, as if he received the notice from the real 
Holder, and not from his banker or agent.® In short, in 
all such cases, the banker or agent is treated as a distinct 
Holder.^ 

§ 293. In the next place, the general rule is afi'ected by 
other modifications, arising from the religious observances of 
the particular sect, to which the Holder, or other party, be- 


1 Chitty on Bills, cli. 10, p. 520 to 522 (Sth edit. 1833) ; Hilton v. Sheaerd, 
6 East, R. 14, note; Smith v. Mullctt, 2 (^amp. R. 208; Scott v. Lifford, 9 East, 
R. 347. 

*-* Carter v. Burley, 9 New Hamp. R. " 

3 Bayley on Bills, ch. 7, § 2, p. 272, 273 (5th edit. 1830) ; Chitty on Bills, 
ch. 10, p. 521, 522 (Sth edit. 1833) ; Haynes v. Birks, 3 Bos. & Pull. 599 ; Scott 
t\ Lifford, 9 East, R. 347 ; Langdale u. Trimmer, 15 East, R. 291 ; Howard v. 
Ives, 1 Hill, (N. Y.) R. 263 ; Colt v. Noble, 5 Mass. R. 167 ; Church v. Barlow, 
9 Pick. 547, 549 ; U. States Bank v. Goddard, 5 Mason, R. 866 ; Mead v. Engs, 
5 Cowen, R. 303 ; 3 Kent, Comm. Lect. 44, p. 108 (4th edit.) 

4 Ibid. 
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longs, and by the laws, and ordinances, and usages, and the 
religious festivals and fusts of the particular country. Thus- 
if the day, on which notice of the dishonor should ordinarily 
be given, should happen to fall on Sunday, or on Christmas 
day,,»or on any other holiday, or on any. day set apart by pub- 
lic i^ii^bority or usage for* a solemn or thanksgiving, or 
consecrated to purposes not secular, any other day, which, 
according to the religion of the Holder, or other party, is re- 
quired to be devoted to religious purposes (such as, Saturday, 
in the case of the Jews) ; ^ in all such cases, the party will be 
entitled to the same indulgence, as to his giving notice, as if 
no such day had intervened. In other words, such non-secu- 
lar day is struck out of the calculation of the time ; and the 
notice is sufficiently early, if duly sent on the next succeeding 
secular day,^ If, therefore, the dishonor takes place on Satur- 


1 Ibid. 

2 Baylcy on Bills, ch. 7, § 2, p. 271 to 273 (5th edit. 1830); Chitty on Bills, 
ch. 9, p. 403, 410, 411 (8th edit. 1833) ; Id. ch. 10, p. 506 to 514 ; Id. p. 519, 
S 20 ; Smith v. Mullett, 2 Camp. R. 208 ; Gcill v. Jeremy, 1 Mood. & Malk. 61 ; 
Bray r. Had wen, 5 M. & Selw, 68 ; Wright v. Shawci'oss, ,2 Barn. & Aid. 501, 
note; Ilawkes v. Salter, 4 Bing. R. 715; Haynes v. Birks, 3 Bos. & Pull. 599; 
Scott V. l^ilFord, 9 East, 347; Williams v. Smith, 2 Barn. & Aid. 496 ; Ante, 
§ 235 ; Liiulo v, Urisworth, 2 Camp. R. 602 ; Cnyler v. Sleveiia, 4 Wend. R. 
566; Eagle Bank at New Haven v. Chapin, 3 Pick. R. 183. — IJere, again, 
Mr. Baylcy’s summary may well be (pioted : “ Where a party reccivi^s notice 
on a Sunday, he is in tlie same situation as if it did not reach him till the Mon- 
day ; he is not bound to pay it any attention till the Monday; and has the 
whole of Monday for the purpose. So, if the day, on which notice ought thus 
to be given, be a day of public rest, as Christmas day, or Good Friday, or any 
day appointed by proclamation for a solemn fast or thanksgiving, the notice 
need not be given until the following day. And it has been held, that, where 
a man is of a religion, which gives to any other day of the week the sanctity of 
Sunday, as in the case of Jews, hMfcgntitlcd to the same indulgence as to that 
day. Where Christmas day, or such day of fast or thanksgiving, shall be on 
a Monday, notice of the dishonor of Bills or Notes, due or payable the Saturday 
prei?eding, need not be given until the Tuesday. And Good Friday, Christmas 
day, and any day of fast or thanksgiving, shall, from 10th April. 1827, as far 
as regards Bills and Notes, be treated and consiilercd as Sunday. But these 
provisions do not apply to Scotland.” Baylcy on Bills, ch. 7, § 2, p. 271, 272 
(5th edit. 1830.) Mr. Chitty says: “The Statute of 7 & 8 Geo. 4, ch. 15, 



CH. IX.] PROCEEDINGS ON NON-ACCEPTANCE. 


SSI 


(lay, the Holder will have until the next Monday to give no- 
tice; and notice on any part of that day will he sutticient. 
So, if an Indorser receives notice from the Holder, on Satur- 
day, it will be sufficient for him to give the like notice to any 
prior Indorser on the next Monday. And on the other hand, 
if he receives notice<^;.the dishoncn- on Sunday, he lib- 
erty to treat it, as if fi^Ceived on the next Monday, and the 
notice, to be given by him to any prior Indorser, will be suffi- 
ciently eady if given on Tuesday.^ 

§ Where there are numerous parties in succession on 
the Bill, as Drawers or Indorsers, who are entitled to notices, 
and may, as Drawers or Endorsers, be liable, on tlie dislionor 
of the Bill, not only to the ILdder, but to any intermediate 
Indorser, standing between him and themselves, it is ap[)arent, 
that, as each of such successive parties is entitled to a full day 
to give notice to any antecedent party on the Bill, several days 
may elapse, without any laches in any party, between the time 
of the dishonor, and the time of notice thereof to the Drawer, 
or tlui other early Indorsers.^ Nay, this may occur in respect 
to parties, all of whom reside in the same town ; and yet, if 


provides, tliat when a Bill or Note would be payable, under the Statute of 39 
& 40 (ieo. 3, eh. 42, or otherwise, on the day preceding Good Friday, or 
Christinas day, it shall not be necessary to give notice of the dishonor thereof, 
until the day after such Good Friday, or Christmas day ; and that when Christ- 
mas day lalls on a Monday, it shall not be necessary to give notice of the dis- 
honor of a Bill due on the preceding Saturday, before the Tuesday following 
such Christmas day ; and that, when Bills or Notes shall fall due upon days ap- 
pointed by proclamation for solemn fasts, or days of thanksgiving, or upon the 
day next preceding the same, the Bills shall be payable the day before such 
proclaimed day, and nray, in case of nonj^'ment, be noted and protested on 
sueh preceding day ; and that it shall jaftvG necessary to give notice of the 
dishonor, until the day after sueh proclaimed day, and that Good Friday, or 
Christmas day, and every such fast or thanksgiving day, shall, as relates to Bills 
and notes, be considered as a Sunday. But these regulations do not extend to 
Scotland.” Chitty on Bills, ch. 10, p. 611 (8th edit. 1833.) 

1 Ibid. 

2 Chitty on Bills, ch. 10, p. 620 to 523 (8th edit. 1833) ; Ante, § 289 to 291 ; 
Carter v. Burley, 9 New Ilamp. R. 658 ; Post, § 382, 384. 
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the notice is communicated to them in regular succession, 
making an allowance of one day for each party who receives 
notice, to give notice to the antecedent parties, they will all be 
held liable, and the notice be deemed sufficient to bind them.^ 
Thus, if there should be ten successive Indorsers on the Bill, 
the last of whom shall receive notice'^^i^e dish6nor from the 
Holder, it will be sufficient for himVo^ftie next day, to com- 
municate notice thereof to the next antecedent Indorser, and 
he to the next, and *so on ; and thus, in particular cases, ten or 
more days may elapse before the notice reaches the first Indors- 
er ; yet, in such a case, the first Indorser will be liable to pay 
the Bill, although the Holder has given notice only to the last 
Indorser on the Bill, and he only to the next antecedent Indors- 
er, and so on to the first Indorser.^ But, if any one of these 
Indorsers should miss a day in duly giving or forwarding no- 
tice, without any legal excuse for the omission, a link in the 
regular chain will be broken ; and all the prior parties, unless 
they have received notice from some one of the other parties 
on the Bill, to whom such IndOrser is liable, will be discharged 
from payment of the Bill,^ [Thus, where a Bill became due 

1 Chitty on Bills, ch. 10, p. 520, 522, 523 (8th edit. 1833) ; Smith v, Mul- 
lett, 2 Camp. R. 208 ; Dobree v. Eastwood, 3 Carr. & Bayne, 250 ; Carter v, 
Burley, 0 New Ilamp. R. 568 ; Etting v, Schuylkill Bank, 2 Barr, R. 355 ; Bost, 
§ 382, 384. 

2 Ibid. 

3 Chitty on Bills, ch. 10, p. 522, 523 (8th edit. 1833) ; Dobree v. Eastwood, 3 
Carr. & Bayne, 250; Marsh v. Maxwell, 2 Camp. R. 210, note; Turner v. 
Leech, 4 Barn. & Aid. 461 ; Bayley on Bills, ch. 7, § 2, p. 255 (5th edit. 1830) ; 
Id. p. 275 ; Bothicr de Change, n. 148, 152, 153. — Mr. Bayley says : “ It is no 
excuse for not giving notice the next day after a party receives one, that he 
received his notice earlier than the.jfySceding parties were bound to give it ; 
and that he gav^e notice within what would have been proper time if each pre- 
ceding party had taken all the time the law allowed him. The time is to be 
calculatcid according to the period, when the party in fact received his notice. 
Nor is it any excuse, that there are several intervening parties between him 
who gives the notice and the defendant, to whom it is given ; and that if the 
notice had been communicated through those intervening parties, and each had 
taken the time the law allows, the defendant would not have had the notice 
sooner.” Bayley on Bills, eh. 7, § 2, p. 275; Id. p. 255 (5th edit 1830.) 
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on Saturday, the 15th November, and being dishonored, the 
Holder gave notice^ thereof to the last Indorser on IMcmday, 
the 17 th, but the hist Indorser sent no notice to the next prior 
Indorser, and the Holder himself gave him sucli notice on the 

18th, it was htjkl that such notice was too late, and that the 

Holder had no claim such Indorser next to the last.' ] 

The Holder (and the||p^ Jiiing is true as to each successive 
Indorser) may, when p has been dishonored, either resort to 
his immediate Indorser, and th^jn he must give him notice 
within the proper time, or he may resort to any, or all, of the 

other Indorsers, in which case he must give tliem notice* 

respc'ctively, in the same j(>ianner as if each were tlie sole In- 
dorser ; for th(' Hold(*r is not entitled to as many days to give 
notice, as there are prior Indorsers ; but each Indorser has 
his own day.^ If, therefore, there are five Indorsers, and the 

[I Rowo V. Tippor, 20 Eii". Law & Eq. II. 220, and Ronnott’s note. It seems to 
be clear tliat tlie Holder of a Note havhijr several Indorsers, must, in order to 
give him a ri<;lit ora(!tion against the first Indorser, give such Indorser notice of 
its dishonor, as soon as would be necessa:^', in order to give the same Holder a 
right of action against the last Indorser. In other words, the Holder of a Rill 
dishonored by the Djpawer, may select any one of the several Indoi'sers as the 
resj)onsible party ; but he must give such Indorser the same notice, as if he 
stood last on the paper, and ho cannot be allowed the same time to give sindi 
person notice, as would be necessary to allow the notice to travel back, step by 
step, through all the subsctpient Indorsers, to the party soiight to be «*liargod. 
Whereas, in order to give any particular Indorser in the series, a right of action 
against his immediate prior Indorser, the latter is not entitled to notiee until 
one day after the forjuer has received it, although it be not for several days 
after the dishonor, there being no laches in any part. Thus, if there be ten 
Indorsers, the first would be liable to the second^ although notiee of dishonor 
did not reach him until ten days after protest; whereas, he would not be liable 
to the Holder (or tenth Indorsee) unlesf^notice was given immediately after the 
dishonor. The distinction is one, not difference.” Sec, on this sub- 

ject, i;i Com. R. Rep. 249; Etting v, Si'twiylkill Bank, 2 Barr, 3.05 (1845); 
Simpson v. Furney, 5 Humphreys, 419 (1844); Kennedy o. Geodes, 8 Porter, 
263 (1839); Carter v. Burley, 9 New Ilamp. 558 (1838); Brown v. Fergu- 
son, 4 Leigh, 37 (1832); United States Bank v. Goddard, 4 Maine, 366 
(1829); Farmer Rand, 16 Maine, 453 (1840).] 

Bayley on Bills, eh. 7, § 2, p. 275 (5th edit. 1830) ; Chitty on Bills, ch. 10, 
p. 522 (8th edit. 1833) ; Dobrec v. Eastwood, 3 Carr. & Payne, 250; Marsh v. 
Maxwell, 2 Camp. R. 210, note; Turner v. Leech, 4 Barn. & Aid. 451. 
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Holder should not give notice to the first Indorser until five 
days,^hat will be too late ; and, unless some subsequent Indors- 
er has given him notice in due time, who has himself received 
due notice, such first Indorser will be discharged from all lia- 
bility to the Holder.^ In this respect, the French law seems 
to be in entire conformity to ours.^ 

§ 295, Hitherto we have mainly of the time of giv- 

ing notice by means of the general posi, or by regular packets, 
or by some other regular conveyance, where the parties reside 
at a distance, or in a foreign country. But there is nothing in 
the rules of law, which prevents notice jn any case from being 
given by a jjrivate messenger, if the ♦Holder should elect so to 
do, and is willing to run the chance of this hazardous mode of 
giving notice. If he does so elect, and thus supersede the or- 
dinary and regular mode of giving notice by the general post, 
or otherwise, it is indispensable, that the notice should reach 
the party, for whom it is designed, on the same day (although 
not, perhaps, at as early an hour) as he would otherwise be 
entitled to receive it ; for, if it arrive a day later, the party will 
be discharged.® Cases, indeed, may exist, in which notice by 
a special messenger may be most reasonable and proper (and 
then his expenses must be borne by the party who receives the 
notice) ; as, example, where the party resides at a distance 


I Baylcy on Bills, ch. 7, § 2, p. 276 (6th edit. 1830); Chitty on Bills, ch. 10, 
p. 622, 627 (8th edit. 1838) ; Marsh v. Maxwell, 2 Camp. R. 210, note ; Dobree 
V. Eastwood, 8 Carr. •& Payne^ R. 250; Turner u. Leech, 4 Barn. & Aid. 451 ; 
United States Bank v. Goddard, 6 Mason, R 366. — The reason of* the excep- 
tion, where notice has been given by a^iubsequent Indorser, will appear, when 
we come to examine, by whom.notio^ is to be given. See Post, § 303. 

Pardessus, Droit Comm. Tom. 2^ art. 429, 430; Chitty on Bills, ch. 10, p. 
623, note (a). See Code de Comm, art 166; Pothier de Change, n. 148, 152, 
153. 

3 Chitty on Bills, ch. 10, p. 604, 605, 618, 619 (8th edit. 1833) ; Bayley on 
Bills, ch. 7, § 2, p. 279, 280 (5th edit 1880) ; Darbishire v. Parker, 6 East, R 
8, 9 ; Pearson r. Crallan, 2 Smith, R. 404 ; Bancroft r. Hall, 1 Holt, N. P. R 
476; Ante, § 290, note; 8 Kent, Comm. Lect 44, p. 106, 107 (4th edit); 
Jarvis u. St Croix Manuf. Co. 23 Maine R 287. 
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from any post-town, or there is no regular or speedy com- 
munication with his place of residence.* It does not seem, 
however, that, in ^y case, it is necessary to send notice by a 
special messenger, if there be a regular mode of giving it by 
the post or otherwise, even if thereby the notice might have 
arrived earlier.*t 

§ 296. We haverJjpdPsdy seen, that the tinie of giving notice 
of the dishonor of a^breign Bill of Exchange is governed by 
the law of the place where the contract is entered into, and not 
by the law of the place where the protest is made.® And this 



1 Chitty on Bills, ch. 10, p. SM, 605, 618, 510 (8th edit. 1888) ; Pearson r. 
Crallan, 2 Smith, R. 404. 

2 Chitty on Bills, ch. 10, p. 603, 605, 618, 619 (8th edit. 1888) ; Miiilman v. 
D’Eguino, 2 H. Black. R. 665 ; Darbishire v. Parker, 6 East, R. 7 ; Bank of 
Columbia v. Lawrence, 1 Peters, R. 682, 584 ; Kufh r. Weston, 3 Esp. R. 64. 
But see Hordern v. Dalton, 1 Carr. & Payne, 181 ; Story, Prom. Notes, § 340. 

3 Ante, § 176, 177, note, § 285 ; Chitty on Bills, ch. 10, p. 506 to 608 (8th 
edit. 1833) ; Aymar v. Sheldon, 12 Wend. R. 439 *, Wallace v. Agry, 4 Mason, R. 
336, 344. But see Rothschild v. Curi'ie, 1 Adolph. & Ellis, N. S. 48, which is 
contra. — This was the case of a Bill drawn in England on, and accepted by, a 
house in France, payable at Paris, in favor of a Payee domiciled in England, by 
whom it was indoris^^ in England, to an Indorsee, who was also domiciled there. 
The Bill was dishonored at maturity, and due notice was given to the Payee of 
the protest and dishonor, according to the law of France ; but not (as it was 
suggested) according to the law of England ; and it was held, by the Court, in a 
suit brought by the Indorsee against the Payee, that the nQtie4 was good, being 
according to the law of France, the Lex loci contractus of acceptance. For this 
doctrine, reliance was mainly placed upon the text of Potbier de Change, n. 
165. The language of Pothicr is, that form of the protest, the time of mak- 
ing it, and the notice of it, are to be regulated by tbe law of the place where 
the Bill of Exchange is payable. In respect to tbe form of tbe protest, be says, 
there is no doubt ; for it is a general rule, that, in respect to tbe formalities of 
acts, we are to follow tbe law and style of tbe place where tbe act is done. 
He then adds, that the same thing appli«#ib respect to the time, within which 
the protest ought to be notified ; for the Bill of Exchange is to be jfieemed con* 
tracted in the place where it is payable, according to the rule, Contraxisse 
unusquisque in eo loco intelligitur, in quo ut solveret, se obljgavit; and conse- 
quently, the obligations of it ought to be governed by the laws and usages of 
the same place, to which the parties must be presumed to have submitted them- 
selves according to another rule : In contractibus veniunt ea, qum sunt moris et 
consuetudinis in legione, in qua contrahitur. Now, so far as regards the for- 
malities of the protest, and the time of making it, there is no doubt whatsoever, 
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time is variously regulated in different countries. In France, 
particular periods are prescribed, within which notice of non- 


that the rule is univcijiallJ^ adopted jn the commercial world^that they are to be 
according to the laTit'Of the place where the acceptance and payment of the Bill 
are to be made* Bills/ch* lOf p. 490 ^Bth edit^JiypO.) But the doc- 

trine of Pothier is ^Kpybd to go much farther^jj^ iCtt dies, and extends to 
the case of notice to&dorsers, who have indoU^ t\te Bill in a foreign country, 
(upoQfduch, it seems to me, there ma)^ be rooi||i^fbr doubt,) his reasoning in 
support^Tf it is founded upon a falstf fbundation ; and the maxim cited by him, 
Contraxllie, &c.,. would lead to the opposite conclusion. The Acceptor agrees 
'to pay, in the place of acceptance, or the place fixed for the payment (Cooper 
u. Earl of Waldegravc, .lOeavan, R. 282) ; but, upon his default, the Drawer 
and the Indorser do ndIFagree, upon due protest and notice, to pay the like 
amount in the same place ; but agree to pay the like amount in the place where 
the Bill was drawn or indorsed by them respectively. Hence it is, that the 
notice, to be given to each of them, must and ought to be noticed, accord- 
ing to the law of the place where he draws or indorses the Bill, as a part of 
the obligations thereof. The Drawer and Indorser, in effect, contract in the 
place where the Bill is drawn, or indorsed, a conditional obligation, that is, if 
the Bill is dishonored, and due notice is given to them of the dishonor, accord- 
ing to the law of the place of their contract, they will respectively pay the 
amount of the Bill at tW place. The law of the place of the accoptaiv'c or 
payment of the Bill has nothing to do with their contract ; for it is not made 
there, and has no reference to it. The maxim, Contraxisse, &c., in truth, has 
no just application to sueh a ease. It properly applies to the case where the 
same person, by a contract made in one place, promises to pay money in an- 
other place. Jp^if it is to have any application to the case of a Drawer or an 
In£^r of a^ uBplit must be to make the other maxim apply : In contractibus 
veniunt ea, quss sunt moris et consuetudinis in regionc, in qua contrahitur. 
Pardessus lays down the rule in its true sense ; and insists upon the distinction 
between the cases of the contract of the Acceptor, and the contract of the 
Drawer and Indorser. The contract of the Acceptor is a contract made in the 
place of acceptance, and governed by the law of that place. But the contract of 
the Drawer is^a 4 H>otract made in the place where it is drawn, and of the In- 
dorser, a contract in the place where the indorsement is made, and governed by 
the law thereof. Hence he si^s, thal| if a Bill is drawn in France, where a pro- 
test is requyeed to prove the dishonor bf a Bill, upon a foreign country, where no 
protest is i^uired, still the Drawer will not be bound, unless a protest is duly 
made in the foreign country. Whether this doctrine be strictly correct, or not, 
it shows, in a striking manner, the opinion of Pardessus upon the whole subject. 
He adds, what is most material to the present purpose, that the Indorser is 
liable only in tbe same manner, and under the same circumstances, as the 
Drawer would be ; that is*, according to the law of the place of his contract ; 
and that all the obligations and qualifications of it, imposed by the local law, 
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acceptance, as well as of non-pajment of a Bill should be given, 
and the shortest periods *80601 to be fifteen days after the dis- 
honor and protest.^ 


are binding «Hl^^^ative upon him. (Pardessus^ Droit Tom. 5, art, 
1488, 1497 to 14li|fP#A exprcatly 

declares, that evei^i|l3M||ibi#l{p^ notiefe, accordfflHKhe law of the place 

of his indorsement, fiinOe iffi^ppart of the contract.^W^* art. 1485, 1499.) 
His reasoning is at Tariancd^SPp that ^ the learned J^idge, who deUwed the 
opinion of the Court in Rothschild v, CiiWe, (1 Adolph. & Ellhf ^1^* 48.) 
\^th the greatefft Reference for that learned «]^dge, it seems to ix(0ih9,t the 
decision of the Court is not sustained by the reasoning on which it purports to* 
be founded. The Court there'^lidmit, that .the ift)|l^tion of t^e dishonor is 
parcel of the contract of the Indorser} and, if so, thra it must be governed by 
the law of the place (England) where the indorsement was made, upon the 
very rules cited by the Court from Pothier. The error (if it be such) seems to 
have arisen from confounding the contract of the Acceptor with the contract of 
the Drawer and the Indorser. Mr. Qhitty takes the same tiew of the law which 
is taken in the text. Chitty on Bills, hh. 10, p. 490, 491 (8th edit. 1883) ; Id. 
p. 506. The case of Aymar v, Sheldon (12 Wend. R. 489) seems also opposed 
to the doctrine in Rothschild u. Currie. [The case of Rothschild 9. Currie has 
been much doubted, if not overruled in England.] See also 8 Burge, Comm. 
773 ; 2 Kent, Comm. 460, and note, (ith edit); Astor v. Benn, 1 Stuart, 
Canada, R. 69, 70 ; Wallace f>. Agry, 4 Mason, R. 886, $44 ; Pothier, n. 64, 67, 
as to Reexchango ; Ante, § 285, 296 ; Post, $ 866, 391. 

1 Chitty on Bills, ch. 10, p. 506, 507 (8th edit. 1888.) — Mr. Chitty gives the 
following summary statement of the Fmnch laW : ** In France, also, a protest 
for non-payment must not be made unlal the day after thei' ^lfei rhen the 
became due, that entire day being allowed bylaw tollie Dr|SiPI|Rf prepaid 
and make payment ; but it is otherwise with respeOt to ptyhble at sight, 
when the terms of the Bill denote that the pUrty ia to pay tipaii demand ; and, 
therefore, (he protest may, in that case, be made on Hie very day of present- 
ment. If the day for making the protest should filthy a Sunday, or bgalined 
holiday, then the protest is to be m^e dn the day hfter it; and, if the distance 
of parties, or other circumstances, oceasiott dehty^ ft reasonable further time, on 
making the protest, will not prejudice. A premetmre protest, would, no doubt, 
be unavailing. In France, also, the within urhleh the notice of dishonor 
must be given, differs materially from that required in Eng]and||||nd aQflTordi 
more indulgence to the Holder. Thus, it there suffSices, if the pTmm be noti* 
fied within five days, reckoned horn t^ ^te of the protest, when the DraMr 
or Indorser resides within fift^n mfles; and, if the party to whom the noike is 
to be given resides more than fifteen miles Horn the place where the Bill wah 
payable, the time is increased in proportion, and aiccording to such increased 
distance ; but, if the last of the five days be a Sunday, the nofice piust arrive 
the day before. When the Bill drawn in France falls due in a fiireign countxy, 
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§ @97* III place, hi respect to - the place, to which 


# 

(as in England,) the Drawer and Indorsers resident in France, must have 
notice within two months ai'ter the date of the protest ; ^n4,^when the Bill is 
payable in other countries, more or less prescribed timo |||gp owed ; and, if the 
English Holder neglect to* observe the law of Franco/%MPllit time of protest, 
and notice, and proceeding in France, he will against the 

French Drawer and^^dlrsers. The French W to determine 

what delay may be'^wwed in giving notice fnd^^ceeding against, the 
Drawer and Indorsers fOsiding in a forc!|n couAtiy. *n ge1ierei» they arc regu- 
lated, and are to bo given effect tc^ in France, according to the law of such 
foreign country, where there are conflicting regulations in the different countries 
'In regard to commerce.” Chitty on Bills, ch. 10, p. 507, 508 (8th edit. 1833.) 
It appears to^me, that Mr. €hitty has mistaken the rule of the French law ; 
and that it is fifteen instead of five days, and twenty-five miles instead of fif'teen 
miles. Indeed, he seems, in p. 508, in some measure to correct his own errors. 
Mr. Hodman gives the following translation of the two articles (165 and 166) of 
the Code of Commerce : “ If the Holder would pursue his remedy individually 
against his immediate Indorser, or the Drawer, in case the Bill came directly 
from him, he must give him notice of the protest, and in default of reimburse- 
ment, commence his suit againt him within fifteen days from the date of the 
protest, if the said Indorser or Drawer reside within the distance of five myria- 
metres (ten leagues, equal to twenty-five miles.) Tins period of delay, with 
respect to the Indorser or i>rawer, domiciled at a greater distance than five 
myriametres from the place, where the Bill of Exchange was payable, shall be 
increased one day for every two and a half myriametres exceeding the five be- 
fore mentioned. In the case of the protest of Bills of Exchange drawn in 
France, and payable out of the continental territory of France in Europe, the 
remedy against ^the Drawers and Indorsers residing in France must be pursueti 
within the folle^ng periods, to wit : Two months for Bills payable in Corsica, 
in the island of Elba, or of Crapraja, in England, and in the countries border- 
ing on France ; Four months for those payable in the other States of Europe ; 
Six months for those payable in the ports of the Levant, and on the northern 
coasts of Africa ; A year for those payable on the western coasts of Africa, as 
far as and including the Cape of Good Hope, and in the West Indies; Two 
years for those payable in the East Indies. These periods of delay are allowed 
in the same proportions, for pursuing the remedy against the Drawers and In- 
dorsers residing in the French possessions situated out of Europe. The above- 
mentione^i^elays, of six months, a year, and two years, arc allowed to be 
doubled ii^time of maritime war.” Code of Commerce, by Rodman, p. 139, 
141 (edit. 1814.) In the recent case of Rothschild v. Currie, (1 Adolph. &. Ellis, 
N. S. 43,) the Court of Queen’s Bench seems to construe the French Code as I 
have construed it. See also Pardessus, Droit Comm. Tom. 2, art. 430, 431 ; 
Pothier de Change, n. 152; Jousso sur L’Ord. 1678, art 18-15, p. 106-107 
(edit 1802); Locr4, Esprit du Code de Comm. Tom. 1, tit 8, § 1, art. 165, 
166, p. 519-522. 
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the notice is to be sent. This, In general, is governed by the 
same considerations as the presentment for acceptance.^ If the 
party has changed his domicil after he became a party to the 
Bill, and his ttama val is known, notice should be given or sent 
to him at his;M(|r]^ikce of domicil, if known, or if, by reason- 
able diligen^i^Mypftiquiry, it cail be asc^tained.^ If the 
notice is to ^ piirty in or ne^^the place of the 

dishonor of mid it is«not sent by ^ general post, it 

should be sent to, or given at his*place of domicil, or his place 
of business ; and either will be sudicient.^ If sent by the gen- 

_ - j ^ 

1 Auto, § 235, 236 ; Williams v. Bank of U. States, 2 Peters, it 96. 

2 Bank of Utica v. Phillip?, 3 Wend. 11. 408 ; Cuyler v, .Nellis, 4 Wend. 11. 
398 ; Bank of Utica v. Davidson, 5 Wend. R. 687 ; Catskill Bank v. Stall, 16 
Wend. R. 364 ; Wells v. Whitehead, 15 Wend. R. 527 ; Lowery Scott, 
24 Wend. R. 358 ; Bayley on Bills, eh. 7, § 2, p. 280 to 282 (5th edit. 1830) ; 
AIcMurtrie v. Jones, 3 Wash. Cir. R. 206 ; Barker v. Clark, 20 Maine R. 156 ; 
Spencer v. Bank of Salina, 3 Hill, (N. Y.) R. 620. 

a Chitty on Bills, ch. 7, p. 306 (8th edit. 1888) ; Id. ch. 10, § 602, 608, 516 ; 
Bayley on Bills, oh. 7, § 1, p. 218 to 226, 244 (6th edit. 1880) ; Id. § 2, p. 276 ; 
3 Kent, Comm. Lect. 44, p. 106 to 108 (4th edit.) ; Ireland v. Kip, 10 Johns. 
R. 491 ; S. C. 11 Johns. R. 281 ; Smedes v. Utica Bank, 20 Johns. R. 372 ; 
Ransom v. Mack, 2 Hill, (N. Y.) R. 587; Laporte t?. Landry, 17 Martin, R. 
859; Clay r. Oakley, 17 Marlin, R. 137; Porter v, Boyle, 8 Miller, R. 170. 
See Stuokert v. Anderson, 3 Wharton, R. 116. — Mr. Chancellor Kent has sum- 
med up the general doctrine in the following brief and comprehensive terms : 
“ Where the parties live in the same town, and within the diitjjjpt of the letter- 
carrier, it is sufficient to give notice by letter through the post^ffice. If there 
be no pcnny-po«t, that goes to the quarter where the Drawer lives, the notice 
must be personal, or by a special messenger sent to the dwelling-house ; and it 
is necessary, in that case, that the notice be personally given to the party to 
be charged, or at bis dwelling-house or place of business, and the duty of the 
Holder does not require him to give notice at any other place. The notice, in 
all tases, is good, if left at the dwelling-house of the party, in a way reasonably 
calculated to bring the knowledge of it h 9 me to him ; and if the house be shut 
up by a temporary absence, still the notice may be left there. the parties 
live in different towns, the letter must be forwartled to the post-omce nearest 
to the party, though, under certain circumstances, a more distant post-office may 
do ; but the cases have not defined, the precise distance from a post-ofi&ce, at 
which the party must reside, to render the Service of notice through the post- 
office good.” 3 Kent, Coram. Lect. 44, p. 107 (4th edit.) [In Kramer v, 
McDowell, 8 Watts & Serg. R. 138, it was decided, that notice from one party 
to another residing in the same city, must be served personally, or by leaving it 
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eral post, and his place of bifsiness is in one town, and his 
domicil in another, and the mail goes to both, it would seem 
sufficient to send the notice to either place, properly directed, 
especially if the party is accustomed to receive - notices and let- 
ters at the post-office of each town.^ ' indispensable 

for the notice to be sent to the post-offi(C^|pAttSt to the resi- 
dence of the nor even to the tpwnj i»^**lraich he resides, 
if it lie, in ikct, sent to the post-office lo which he usually 
resorts for his lettels.^ And if a party reside in a county, and 
not in a town, it seems, that it will be sufficient to send notice 
to him, directed to -him at the court of justice of the county, 
although, in point of fact, there is a post-office nearer to his 
residence, where he usually receives his letters.® Where there 
is no post-office in the town where the party resides, it would, 
perhaps, be sufficient to send a letter, directed to him, to the 
nearest post-office, to which letters addressed to that town are 
usually sent.^ [If .there are two post-offices in the town where 
the Indorser resides, the notice may be addressed to him at the 
town generally ; liable to be rebutted by proof that he was 


at his house or place of business ; that depositing it in the post-ofliec, directed to 
him, is not sufficient. See also Saul a. Brand, 1 liobinson, Louis. U. 95 ; Cos- 
tin r. Rankin, 3 Jones, (N. C.) JR. S87 ; Hogatt e. Bingaman, 7 Howard, (Miss.) 
R. 565.] 

t See Bayie^'on Bills, ch. 7, § 1, p. 218 to 226, 244 (5th edit. 1830) ; Chitty 
on Bills, cb. 7, p. 805, 807 (8th edit. 1838) ; Id. ch. 10, p. 488 ; Bank of Colum- 
bia V. Lawrence, 1 Peters, R. 582; Reid <;.< Payne, 16 Johns. R. *218 ; Williams 
V. 13ank of U. States, 2 Peters, R. 96 ; Bank of U. States v. Carncal, 2 Peters, 
R. 549 ; Guyler u* ReUts,4 Wend. R. 3^8 ; 8 Kent, Comm. Lect. 44, p. 106, 107 
(4th edit) ; Ransom v. Mack, 2 Hill, (N. Y.) R. 587 ; Seneca County Bank u. 
Neass, 3 Comat 442 ; Montgomery County Bauk v. Marsh, 8 Seid. 481. 

9 Bank of Geneva w. Howlett, 4 Wend. R. 828 ; Cuyler c. Nellis, 4 Wend. R. 
898; Catskill Bank c. Stall, 15 Wend. R. 864 ; Reid v, Payne, 16 Johns. R. 
218 ; Mercer r. Lancaster, 5 Barr, R. 160 ; Jones v. Lewis, 8 Watts & Serg, 
R. 14. 

3 Weakly w. Bell, 9 Watts, R. 278. See Yeatman u. Erwin, 6 Miller, R. 264 ; 
Bank of U. iStates v. Carneal, 2 Pelers, R. 548. 

t Shed V, Brett, 1 Pick. R. 401 ; Ireland w. Kip, 11 Johns. R. 281 ; S. C. 10 
Johns. R. 491. As to the effect of mis<Hrection as to place, see Spencer v. Bank 
of Salina, 8 Hill, (N. Y.) R. 520. 
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accustomed to receive his lettenfeat one of the offices only, and 
that the Holder might have ascertained that fact by reasonable 
inquiry, i] But it has been held, that if the person entitled to 
notice is living in the wilderness twenty or thirty miles from 
any post-office4^y|iii|ot sufficient to send notif^e to him by mail 
to the post-offii|||^^est the residence of the party ; but that it 
should be sent' s{)^^cial messenger, or ^giyen in person.* 
[So, where the Indorser is known to reside^^here t^e Bill 
is made payable, and where it i» held, bdl. his place of busi- 
ness, where he spends four days of each week, and receives a 
portion of his letters, is in another town, a notice of dishonor, 
deposited in the post-office of the former place, dir&ted to him 
at the latter place, if not received, is hot sufficient.®] 


* Morton v. Westcott, 8 Cush. 426. 

2 Fish V. Jackman, 19 Maine ll. 467. 

3 [Van Vechten v, Pruyn, 3 Kernan, 549. Comstock, J., there said : “ The 
precise (luestion in this case is whether the Indorser of a Note, whose known resi- 
dence is in the same village where the Note is held and protested, and who is at 
home three days in the week, can bo charged by a notice of protest dinjcted 
to him by mail in a distant town or city where his place of business is, where he 
spends the residue of his time and receives letters and papers, there being no evi- 
dence that the notice actually reached him in due time so as to render it equiva- 
lent to personal service. 1 can find no authority for charging him by such a 
notice, and I think no principle can be ui^ed in favor of the p^pQsition. 

It is well settled that when the Indorser resides at the plji^of the present- 
ment and dishonor of the Note, the notice must be served on him personally, or 
what is deemed equivalent, must be left at bis dwelling or place of business, if 
he has one there. (Ireland v. Kip, 10 Johns. 49.0 ; Ransom p. Mack, 2 Hill, 
587 ; Sheldon v. Benham, 4 Id. 129 ; Smedes v. Bank^f Utica, 20 Johns. 372.) 
This is the language of all the authorities ; and it is pertinent to add in this con- 
nection that originally service through the post was not allowed in any case, 
wherever the Indorser might reside. (Ransom u* Mack, supra.) The rule was 
relaxed when the person to be notified resided in a different place from the 
one where the Note was presented. In such cases it was allowed to send by 
the post, and so the law is now well settled. This modification of Ae old rule 
has also been held to embrace the case where the Indorser resides in a distant 
part of the same town nearer to another post-office at which he usually receives 
his letters, and there is a regular mail communication between the two places ; 
the test being whether there is a regular communication by mail from the one 
place to the other. (Ransom v. Mack, supra.) 

Further than this I do not find that the rule requiring personal service has 
29 * 
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§ ^8. The same rule will.'generally apply to cases where 
the notice is to Irs sent abroad to a foreign country. It should 


ever beea: relaxed, and 1 see no reason why it should be further relaxed. The 
service wWch the rule requires is of a higher and safer dej^e than service by 
mail. Service in th^^^ latter mode, when allowed, is c4iij|^6th by a mere deposit 
df the notice in the postK>ffice in proper time and propeil|iipirected, whether it 
ever reaches the L|^rser or not All that the law requires Holder is due 
diligence in maih|||||th9 notice, and he is not responsible for any accidents which 
may prevent its due tnymission and delivery. Hence the inferiority of this 
mode of service. Itit;|||Hbafe by jtsst so many degrees as the mere probability 
of transmission by delivery from the post-office is below the certainty 

V)f a personal notification. And this is the reason of the rule which has been 
stated. A relaxation is admitted to avoid the inconvenience of making a jour- 
ney, or sending a messenger to another place more or less remote. In the pres- 
ent case the Indorser was known to reside within two Imndred yards of the 
bank where the Note was protested, and as service clearly might have been 
made on him there, and without the inconvenience suggested, I think the rule 
requires that it should have been so made. 

“ It is urged on behalf of the plaintifis that notice may be served either at the 
residence of the party to be charged or at his place of business, and cases arc 
cited to the proposition. There is an obscurity in the proposition as stated when 
the service is by mail, and it is of that we are speaking ; it is not made cither at 
the residence ox place of business, but it is made, as we have already seen, at 
the place of the presentment and dishonor of the Note, by deix)siting the notice 
in the post-office properly directed. More accurately stated, however, the prop- 
osition is true and is fully sustained by the authorities, but it does not help the 
present case. When the service is not by mail the notice may be left indiftei> 
ently at the Indoner’s dwelling or place of business, and within this principle I 
prasume the no1}0U would have been sufficient, if actually left at the defendant’s 
place of business in New York. So when the service is by mail, the law is<in- 
difierent whether the notice is directed to the Indorser’s residence or to the 
place of his business where he receives letters. (Montgomery County Bank u. 
Marsh, 8 Seld. 481 ; Downer v. Remer, 23 Wend. 620 ; J^id v. Payne, 16 Johns. 
218 ; Bank of Geneva v. Hewlett, 4 Wen4 828.) But this is as far as the cases 
go. The law is not indifferent as to the mode of service. It does not say that 
the Holder may elect between personal and mail service, because there happens 
to be a place of business to which the mail goes, so long as there is also a place 
of residence at which service cannot be made through the post-office, but must 
be made personally. 

“ The case of The Seneca County Bank v, Neass (8 Comst. 442) has been 
cited, but it does not reach the question. There the Indorser received his let- 
ters at the poshoffice in the village'wbere the Note was protested, but he resided 
in another town, in which #ere two offices, and it did not appear that the 
Holder know anything of him except his residence in that town. It was held 
that nodee seht by mail to those offices was a good service. That case was put 
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be directed to the party at his domicil, or at his place of busi- 
ness, if they are in different towns ; and it should be sent by 
the regular packet, if there be any bound for the port or place 
of his domicil ; and, if there be, none, then by some other con- 
veyance to, or asjoear his place of domicil, o| other direction, 
as is practicably If the packet do not proceed directly to the 
port, where party resides, or has his plaoe^f business, it 
would seem sufficient to write the proper dHU^ction of the 
party on the notice, so that it may be s||||| in the usual man- 
ner, by the post or otherwise, after the of tbe packet, 

to the proper place, to which it is directed. It is, however* 
almost impracticable, on such a subject, to lay dotvn any spe- 
cific rules, which shall govern all eases, since the circumstances 
may so essentially vary. The most that can be said, is, that 
reasonable diligence should be used, in all cases, to make the 
notice effectual.^ 


in this court very much upon the Act of 1835 (Stat. p, 152), vrhich provides 
that in all cases where notice may be terved by mailf it shall be sufficient to 
direct it to the residence of the Indorser, unless he has himself specified some 
other post-office to which it is to be addressed. The law was substantially the 
same before the Act of 1835. That statute was passed to* obviate the incon- 
venience arising from an erroneous decision (Cuyler u. Nellis, 4 Wend. 398), 
which was afterwards overruled in the Court of Errors (Dow^0r v. Remor, 23 
Wend. 620.) The case last mentioned, as well as that of Th4 Seneca County 
Bank V. Neass, go upon this doctrine, clothed with statutory authority by the 
Act of 1835, that where the Holder knows the Indorser’s residence, he may 
send the notice to that address, and is not put upon inquiry whether there is a 
nearer or some other post-office at w|||lck the Indorser receives his letters. But 
neither of these cases is any authority for sending a notice by mail, away from 
the Indorser’s known residence, to his place of business elsewhere, or for serv- 
ing by mail at all when he resides at the veiy place where the Note is pro- 
tested.”] 

t See Bank of United States e. Carneal, 2 Peters, R. 549 ; Post, $ 388. — 
Mr. Chitty has deduced from tbe decisions some more minute directions: 

When the notice,” says he, ** is to be sent in a letter by postf care must be 
observed, that the letter be accurately directed ; for any mistake, occasioning 
delay, and which might have been avoided by doe care, will deprive the Holder 
of all remedy against the party to whom tbe norice ought to have^been given. 
If the party reside in a city or large town, the direction ^ould not be to him at 
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§ 299. In cases, where the residence of the parties who are 
to receive notice is, unknown, it is incumbent upon the Holder, 
and all other parties who are required to give notice, to make 
due inquiries, with reasonable ^diligence, as to the true domicil 
and place of business of the party ; and, unless they do so, 
those parties will be discharged, if, upon the, exercise of due 
diligence, their places of domicil and business* could have been 
ascertained. What will be due and reasonable diligence, in 
this respect, mjust ^sentially depend upon the particular cir- 
cumstances of each case.^ If all reasonable dilififence is used,^ 
• ... ® 
and all the inquiries are unsuccessful, then the Holder, and 

other persons bound to give notice, are excused thereby from 
giving notice.^ Where there are several persons, who are 


that place generally, but state the particular street, or part of the town, where 
he resides, and liis trade or occupation, so as to prevent the risk of misdelivery, 
which might at least occasion delay in the proper person receiving such notice ; 
therefore, it has been held, that a notice to an Indorser, thus, ‘Mr. Haynes, 
Bristol,* is too general and insufficient, without express evidence, that the 
proper party received it in due time, because the place being so populous, there 
may be many persons of the same name there. And though a distinction has 
been taken as to a Drawer, who himself dated his Bill so generally as * Man- 
chester/ it was considered, that a notice directed to him, ecjually general, suf- 
ficed ; every prudent Holder .should, in all cases, make active incpiiries, and 
write the fullest dc.scription on a letter giving notice. It has been suggested, 
that if it he proved that there was a directory for the place, where it is supposed 
the Indorser or Drawer resides, then, that the adoption of the address, given in 
such directory, might, perhaps, be held sufficient. It is not usual to advertise 
the dishonor of a Bill or Note in the public papers ; but, where the sum is con- 
siderable, and all other incpiiries after an Indorser have failed, it might be 
expedient to adopt that means of giving notice.** Chitty on Bills, ch. 10, p. 506 
(8th edit. 1888.) 

I See Spencer v. Bank of Salina, 8 Hill, (N. Y.) K 520 ; Harris v. Robinson, 
4 Howard, Sup. CuB, 845 ; Lambert v, Ghiselin, 9 Howard, 552 ; Carroll y. 
Upton, 2 Sandford, Sup. Ct. (N. Y.) R. 171 ; S. C. 8 Comst. 272; Rawdon y. 
Redfield, 2 Sandf. Sup. Ct. (N. Y.) R. 178 ; Belden y.Lamb, 17 Conn. R. 441 ; 
Walker v. Tunstall, 8 Howai-d, (Miss.) R. 259. 

* See Burmester v. Barron, 9 Eng. Law & Eip R. 402 ; 17 Ad. & El. N. S. 828. 

8 Chitty on Bills, ch. 10, p. 516, 524, 525 (8th edit. 1888) ; Bayley on Bills, 
ch. 7, § 2, p. 274, 275, 280, 288 (5th edit. 1880) ; McMurtrie v. Jones, 3 Wash. 
Cir. R. 206 ; Pardessus, Droit Cooun. Tom. 2, art. 434 ; Fisher y. Evans, 5 Binn. 
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joint Drawers or Indorsers, entitled to notice, who are not 


R. 542 : Chapman v, Lipscombe, 1 Johns. R. 294 ; Browning v. Kinnoar, Gow, 
R. 81 ; Bateman v, Joseph, 12 Kast, R. ^33 ; Beveridge r. Burgis, 3 Camp. 11. 
262 ; Firth v. Thrush, 8 Barn. &^Cressw. 387 ; Clarke v. Sharpe, 3 Mees. & 
Welsh. 166 ; Barnwell Mitehell, 3 Conn. R. 101 ; 3 Kent, Comm. Loot. 44, 
p. 107, 108, 109 (ith edit); Stewart v, Eden, 2 Cain. R. 121 ; Blaktly u. 
Grant, 6 Mass. R. 38 j 6 ; Salford v. Wyckolf, 1 Hill, (N. Y.) R. 11 ; Howard v. 
Ives, 1 Hill, (N. Y.) R. 263 ; Ransom v. Mack, 2 Hill, (N. ^.) R. 587 ; Raw- 
don V. Redfield, 2 Sandford, Sup. Ct. (N. Y.) R. 1 78^^ Mr. Chitty says : “ If 
the residence of the party, to whom the notice ought to be given, be not known 
to the Holder, he must, nevertheless, not remain in a state of passive and con- 
tented ignorance, but must use due diligence to discover his residenf*e, and, if 
he do, then the Indorser remains liable, though a month or *nay have 
elapsed before actual notice be given ; and, if be (the Holder), Ix^fore the Bill 
become due, should apply to one of the parties, to ascerbiin the residence of any 
Indorser, and be should decline giving him any information, the Holder need 
not, after the Bill becomes due, renew his inquiries of that p<arty.* But, in 
general, the Holder should not only immediately apply to all the parties to the 
Bill for information, but also make in((uirics, and simd notice to the place, 
■where it may reasonably be supposed the party resides ; and, if lui has em- 
])loyed an attorney, who, at length, discovers the residence, we have seen, that 
it will sidlice, if the attorney, on the next day, consults with his client, and the 
latter, on the third day, forwards the notice to the discovered Indorser, though, 
in general, notice ought to be given on the next day. And a letter from the 
Holder, giving notice of the dishonor, containing this passage, ‘ I did not know 
where, till within these few daysf you were to be found,’ is not to be taken as 
proving that the notice was not given on the next day after the residence of the 
party was discovered. Where the traveller of a tradesman received, in the 
cour.se of business, a Promissory Note, which was delivered to him for the use of 
his principal, without indorsing it, and the Note having lieeii returned to the 
principal ilishononMl, and the latter, not knowing tlie address of the next pre- 
ceding Indorser, wrote to his traveller, who was then absent Irom home, to 
inquire respecting it, it was held, that such principal wa.s not guilty of laches, 
although it was urged, that the traveller ought to have stated the residence, 
when he remitted the Notes, and though several days elapsed before he received 
an answer, and thereupon he gave notice to the next party, as he had used due 
diligence in a.scertaining the address.” Chitty on Bills, ch. 10, p. 524, 525 (8th 
edit. 1833) ; Id. p. 516. Mr. Bay ley says : “ A letter directed to a man at a largo 
town, without specifying the pa^t in which he lives, the trade he carries on, or 
any other circumstance to distinguish him, may be sufficient, if ho be the 
Drawer, and has dated the Bill generally at that place ; or if, upon reasonable 
inquiry, no information can be obtained to enable the party to give a better 
direction. But, primd facie, such a direction will be insufficient, because it is 


I have varied Mr. Chitty’s text in this place, to correct its inaccuracy and obscurity. 
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partners, each would seem to be entitled to notice,^ and, there- 
fore, notice should be directed to his own proper domicil or 
place of business.^ Where they are partners, notice to either 


not likely, upon such a direction, the letter will reach the person for whom it is 
intended, in proper time. If, however, it be proved, that there was a directory 
at the time, for that place, and that a reference to the directory would have 
shown in what pari of the place the person intended lived, such a direction 
might, perhaps, be held ^sufficient. Where it is not known where a party lives, 
due diligence must, in general, be used to find out. And, where such diligence 
•is unsuc^cessful, it will excuse want of notice. But merely inejuiring at the 
house, where a Bill is payable, is not due diligence for finding out an Indorser. 
Inquiry shouhi be uuide of some of the other parties to the Bill or Note, and of 
persons of the same name. Calling on the last Indorser, and last but one, the 
day after the Bill becomes due, to know where the Drawer lives, and, on his 
not being in the way, calling again the next day, and then giving the Drawer 
notice, may be sufficient. But, if a party, when he passes a Bill or Note, 
decline saying where he lives, and undertake to call upon the Acceptor to see 
if the Bill is paid, ho cannot complain of want of notice. Where the residence 
of a party entitled to notice is unknown, and the person next to him upon the 
Bill or Note will give no information where ho lives, a note addressed to the 
former, if sent to the place where such latter person lives, will bo sufficient, 
though the application for information be made before the Bill or Note is due ; 
especially if the person applied to has acted in any respect, with regard to the 
Bill or Note, as agent for the party entitled to notice. And if the Holder 
employ an attorney to give notice, and the attorney, after a lapse of time, dis- 
cover where the party lives, ho may take a day to apprise the Holder, and 
take his further directions, before he gives the notice.^’ Bayley on Bills, ch. 7, 
§ 2, p. 280 to 283 (5th edit. 1830.) 

' 1 [See Union Bank v. Willis, 8 Met R. 512; Willis v. Green, 5 Hill, 232 ; 
The State Bank w. Slaughter, 7 Blackf. 133 ; Dabney v. Stidger, 4 Smedes & 
Marsh. 749 ; Miser v. Trovingey, 7 Ohio St. R. 281.] 

3 1 have not been able to find any English authority exactly in point ; but 
the rule to bo found in the Text-Books, as to notice to one being notice to all, 
is exclusively applied to partners. The American authorities are opposctl to 
each other. In Ohio, it is held, that notice to one is notice to all joint Indors- 
ers. Harris v. Clark, 10 Ohio R. 6 . [This case seems to have decided only 
that a demand upon one of two joint Makers, not partners, was sufficient to 
charge the Indorser, and not to have implied that notice to one only of two 
joint Indorsers is notice to all. And see Miser ». Trovinger, 7 Ohio ISt. R. 
288.] In Connecticut it is held, that notice should be given severally to each 
joint Indoi*ser. Shepard v, Hawley, 1 Connect. R. 368. [So also in Pennsyl- 
vania. Sayer u. Frick, 7 Watts & Serg. R. 383.] See also 3 Kent, Comm. 
Lect. 44, p. 106, n. (6), (6th edit) Whether notice to a director of a bank, is 
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of the partners will suffice, at the domicil of either of them, or 
at their usual place of business.^ 

§ 300 . In the next place, as to the mode of the notice. As 
has been already intimated, it is not essential in general that 
notice should be communicated by a written statement, at least 
where the parties are resident in the same country. It may 
be by a verbal notice to the party personally, or it may be by 
a written notice, left at his domicil or place of business. If 
the notice be written, it is not indispensable to be given to him 
personally. It is sufficient if it be sent or delivered to some^ 
suitable person at his place of business, such as his clerk or 
agent ; or to some suitable person at his place of^ residence.^ 
If the call is made at reasonable hours, and no person can be 
found to whom the notice can be communicated, the Holder, 
or other party giving the notice, will be excused from further 
efforts.® Where the notice is to be sent by the general post, 


notice to the bank, see Story on Agency, § 140 a, 140 h; 1 Story, K(i. Jurisp. 
§ 408 a ; Commercial Bank v. Cunningham, 24 Pick. 270, 270. 

1 See Chitty on Bills, ch. 8, p. 356, 869, 370 (8th edit. 1833) ; Bayley on 
Bills, ell. 7, § 2, p. 285 (5th edit.^1830) ; Porthouse v. Parker, 1 Camp. II. 82. 
I do not know of any direct authority to this .point ; but it seems to me to be 
the result of general principles. Soo Bouldin v. Page, 24 Missouri, 594, 
accordingly. 

2 Chitty on Bills, ch. 10, p. 502 to 504 (8th edit. 1833) ; Bayley on Bills, ch. 
7, § 2, p. 276 to 278 (5th edit. 1830); 3 Kent, Comm. Lect. 44, p. 106, 107 
(4th edit); U. States v. Borker’s Admin. 4 Wash. Cir. li. 464; S. C. 12 
Wheat. R. 559. 

3 Ibid. ; Crosse v. Smith, 1 Maule & Selw. 545 ; Bancroft v. Hall, 1 Holt, 11. 
476 ; Stewart u. Eden, 2 Cain. R. 121 ; 3 Kent, Comm. Lect. 44, p. 106 to 108 
(4th edit.) ; Allen r. Edmundson, 2 Welsh. Hurls. &*Gordon, 719 ; S. C. 2 Car- 
rington & Kirwan, 547. — Mr. Chitty says : “ With respect to the mode of giv- 
ing the notice, personal service is not necessary, nor is it rfequisite to le.ave a 
written notice at the residence of the party ; but it is sufficient to send to, or 
convey verbal notice at, the counting-house or place of abode of the party, with- 
out leaving notice in writing ; and the giving such verbal notice to a servant at 
his home, the defendant having left no clerk in his counting-house, as it was his 
duty to do, suffices. And where the Drawee has a counting-house, where he 
transacts business, and at which the Bill was addressed, it suffices to apply there 
for the purpose of giving notice, without attempting to give or leave notice at 
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or Other regular conveyance, it is of course necessary that it 
should be in writing, and properly directed, otherwise the error 
may be fatal. Where it is sent by a special messenger, it 
may be verbal ; but, in such a case, it is far more desirable, to 
prevent mistakes, that it should be in ‘writing. But, what- 
ever mode is adopted to transmit notice, if it be that which is 
pointed out by the law, and conformable to it, it is of no corn- 
sequence whether it ever actually reaches the party or not. It 
is sufficient that the Holder,‘^or other party giving the notice, 
has done his dqty. Thus, for example, if a letter containing 
the notice has been regularly put into the post-office, or regu- 
larly sent by any other proper conveyance, it is wholly imma- 
terial, whether it has reached the party who is entitled to 
notice or not.^ 

§ 801. In the next place, as to the form of the notice. 
In general it may be stated that no particular form or 
language is indispensable to be used. It is sufficient, if it 
contains a true description of the Bill,^ so as to identify 


the residence of* the Drawee. And it is sufficient, both in the case of* a foreign 
and an inland Bill, to send twice during hours of business, and to knock there 
and wait a short time, and then go away without leaving or sending any written 
notice.” Chitty on Bills, cb. 10, p. 502, 503 (Sth edit. 1833); Milos t;. Hall, 
12 Smedes & Marsh. R. 332. 

1 Chitty on Bills, ch. 10, p. 502 to 504 (8th edit. 1833) ; Bay ley on Bills, ch. 
7, § 2, p. 279 (5tb edit 1830) ; Saunderson v. Judge, 2 H. Black. 509 ; Dobree 
u. Eastwood, 3 Carr. & Payne, 250 ; Kuf h v. Weston, 3 Esp. R. 54 ; 3 Kent, 
Comm. Lect 44, p. 106, 107 (4th edit.) ; Gallagher v. Roberts, 2 Wash. Cir. R. 
91 ; Woodcock u. Houldsworth, 16 Mees. & Welsh. 124. 

[In Cook V. Litchfield, 5 Seld. 279, there were four Notes alike in all re- 
spects, except in times of payment, which were nine, ten, eleven, and twelve 
months after date ; they were each protested as they fell due, and notice there- 
of, on the same day, duly mailed to the Indorser, all being in the same words, 
except in date, but none of which were received by the Indorser. It was held 
that the notice of protest of the first Note was sufficient, as there was but one 
then due, to which the notice could apply, but was not sufficient' as to the oth- 
ers, there being more than one, when the second, third, and fourth fell due, to 
which the notice would equally apply. Ruggles, C. J., there said : “ One of the 
indispensable requisites of the notice to be given to the Indorser of the dishonor 
of a Note, is, that it should either expressly, or by just and natural implica- 
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i 

it/ that it states that it has been presented for acceptance, and 
has been dishonored and protested for non-acceptance, and thai 


tion, contain in substance a true description of the Note, so as to identify it to 
the mind of the Indorser. No particular form of words is necessary to be used 
for this purpose. The object of the notice is to put the Indorser in possession 
of the material facts on which his own liability is founded, so that he may be 
enabled to take the necessary measures for his own security or indemnity 
against those who are liable over to him. Story on Prom. Notes, § 348, 349. 
A notice which is barely enough to put the Indorser upon inquiry is not suiH- 
cient. The Note should be suificiently described to enable the jiarty to know 
what Note it is. Rcmer v. Downer, 23 Wend. 626. The notice must explic-* 
itly state wliat the Note is, and must not be calculated in any way to mislead 
the party to whom it may be jgivon. Chi tty on Bills, 501 (edit, of 1836.) The 
noti(‘c must not misdescribe the instrument so that the defendant may perhaps 
be led to confound it with some other. Bylcs on Bills, 204. In tlie present 
case there are four Notes of the same date, each for $740, payable to the same 
person, or order, at the same place, and each payable with interest from date. 
They arc, however, payable at different times ; that is to say, One in nine 
mouths, one in ten, one in eleven, and one in twelve months from date. It is 
in the time of payment only that either Note is to be distinguished by descrip- 
tion from the others. The Notes were all dishonored and protested, and the 
question is, whether the notices of protest contained a sufficient description of 
tlie Note to which each was intended to apply. If they did they were suffi- 
cient, otherwise not. The first notice iotbrmed the defendant that a Promissory 
Note made (^arew for $740, with interest, dated April 2d, 1849, and 

indorsed by liim, was, on the day the same became due, duly protested for non- 
payment. Only one Note of the four bad fallen due at the date of the notice. 
It spoke of a Note which had fallen due, the date and amount of which were 
correctly described, and must thereibre have related and applied to that Note 

t [If the notice erroneously describe Jbhe BUI, as by reversing the names of 
the Drawer and Acceptor, it is still good, if the defendant was not misled by it. 
Mellersh u. llippen, 1 1 Eng. Law & £q. R. 599. And see bmith v, Whiting, 
12 Mass. 6. bo where one who had indorsed a Bill, and bad himself received 
notice of dishonor from the Holder, wrote to bis Drawer : I have received an 
intimation from the B. & M. Bank that your draft pn A. B. is dishonored.*’ 
This was held good, although it did not mention the date, amount, or time of 
payment, there being no other Bill to which the letter could apply. Shelton v. 
Braithwaite, 7 M. & W. 436. So where the amount was said to be $300 instead 
of $600, the true sum being written in the mai^gin of the notice. Cayuga Bank 
V. Warden, 1 Comst. 413; S. C. 2 Seld. 19. So where the date and time of 
payment were not mentioned. Youngs v. Lee, 2 Kem. 551. But the entire 
omission of' the Maker’s name has been held a fatal defect Home Ins. Co. v. 
Green, 5 Smith, (19 N. Y.) 518.] 

B. OF EX. 
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the Holder, or other party sending the notice, looks to the 
party to whom the notice is sent for indemnity and satisfaction.^ 


and to that only. The notice pointed out with sufficient certainty which of the 
four Notes had then been dishonored, and distinguished it from the three others 
by reference to the time of its maturity. It was the only mode in fact in which 
it could be distinguished from the others of the series. It might have been 
more plainly expressed by stating the time it had to run, or by naming the 
day when it became due ; but it was sufficient that it clearly appeared by the 
notice that it became due before or on the day the notice bore date. With re- 
spect to the Note payable at ten months the case stands on different grounds. 
‘For the sake of brevity I shall speak of the Note which first fell due, as the first 
of the series, and of that which became due next afterwards as the second, and 
so on of the two others. The notice supposed by the plaintiff to apply to the 
second Note, is an exact copy of that which was given upon the dishonor of the 
fii*8t, except in two particulars, to wit, in its date, and in the memorandum 
which specifies that the interest amounted to $43.60. The notice speaks of the 
protest of a Note which had at the date of the notice become due. It could 
not therefore be understood to apply either to the third or the fourth Note of 
the series, because neither of those Notes had come to maturity. But the de- 
Bcriptfon contained in it was applicable by its terms to either one of the two 
first Notes, and as strictly applicable to the one as to the other. There is noth- 
ing on the face of the notice which enabled the Indorser to know which of the 
first two Notes the notice was intended for. The second notice was dated on 
the day when the second Note became due ; but it does not state that the Note 
mentioned in it was the Note which became due on that day. It stated only 
that the Note mentioned in it was duly protested on the day when it fell due ; 
and this was true as well in regard to the first as to the second Note. The no- 
tice therefore did not inform the Indorser which of the two Notes it applied to. 
The date of the notice was no part of the description of the dishonored Note, 
and notwithstanding the date of the notice, the description applied as well to 
the one Note as to the other. As to the memorandum at the head of the notice 
of the interest due on the Note the same difficulty exists. The two first Notes 
being for the same amount, of the same date, and both bearing interest from 
date, the amount of inte^st due on each, would at the date of the notice be 
precisely the same. The Indorser therefore could not have made out from that 

^ Chitty on Bills, ch. 8, p, 865 (8th edit. 1838) ; Id. ch. 10, p. 501, 502; 
Bay ley on Bills, ch. 7, § 2, p. 256, 267 (5th edit. 1830) ; Tindal v. Brown, 1 
Term B. 167, 172 ; S. C. 2 Ibid. 186 ; Hartley v. Case, 4 Barn. & Cressw. 839 ; 
hlills u. Bank of U. S. 11 Wheat. K. ^81 ; Cook v. French, 10 Adolph. & Ellis, 
181 ; Lewis t>. Gompertz, 6 Mees. & Welsh. 899; Stocken v, Collins, 7 Mees. & 
Welsh. 515 ; S. C. 9 Carf. & Payne, R. 658 ; Cowles v. Harts, 8 Conn. R. 517 ; 
Townsend v. Lorain Bank, 2 Ohio St. R. 345 ; 3 Kent, Comm. Lect. 44, p. 108 
(4th edit.) 
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Indeed, these statements need not appear in positive or ex- 


memorandum which of the two Notes the notice was intended to apply to. So 
that any fact and circumstance contained in the second notice is applicable to 
the first Note, and would have been perfectly true, if the second Note had 
never been presented for payment or if it had been regularly paid at maturity. 
The second notice was in everything except its date a duplicate of the first, and 
if the first notice was applicable to the first Note, the second is equally so. But 
it is said that the defendant could not have been misled by the defect in the no- 
tice, because it bore date on the day when the second Note became duo, and he 
had a month previously received notice of •the dishonoirof the /irst Note; and 
that knowing when the second Note fell due he must therefore have understood 
the second notice to refer to the second Note. This is undoubtedly the strong-* 
est view of the case in favor of the plaintiff. But it is not strong enough to sus- 
tain his demand without violating a settled and salutary principle *of law. ‘ The 
description of the Note should be sufficiently definite to enable the Indorsor to 
know to wluit one in particular the notice applies ; for an Indorser may have 
indor.'^cd many Notes of very different dates, sums, and times of payment, and 
payable to different persons, so that he may be ignorant, unless the description 
in the notice is special, to which it properly applies or which it designates.* 
Story on Prom. Notes, § 349. In the present case the defendant indorsed four 
Notes which were alike in all respects, excepting in regard to the time of pay- 
ment ; and yet the notices omitted to describe them with reference to that im- 
portant particular, by which only they could be distinguished one from the 
other. In determining whether the description of the Note or Bill is sufficient, 
the circumstances of the case and the defendant’s knowledge of those circum- 
stances may be taken 41110 consideration; and therefore where the notice to the 
Drawer of a Bill of Exchange was that his drafl on A. B. was dishonored, the 
notice was adjudged to be sufficient until it was shown that there was another 
Bill drawn by the defendant on A. B. for which the one in question might bo 
mistaken. But Parke, Baron, said^ ‘ If there was another Bill answering the 
same description, then tlie notice would have been uncertain.’ The present is 
precisely the case supposed by Baron Parke. 7 Mces. & Welsh. 437. There are 
several other Cases in which an imperfect or erroneous description of a Note or 
Bill has been held sufficient on the sap:ie ground, that the party could not be 
misled or mistaken in regard to the meaning of the ijotice and the identity of 
the Bill, because there was only one instrument of the kind to which the notice 
could possibly relate. But all these cases show that where there are more than 
one the notice is bad for uncertainty. Mills v. Bank of (J. S. 11 Wheat. 436 ; 
Stockman t?. Parr, 11 Mees. & Welsh. 809 ; Cayuga Bank y. Warden, 1 Comst. 
415 ; Bank of Alexandria v. Swann, 9 Peters, 33. The second notice was in- 
sufficient to charge the defendant as Indprser of the second Note, for the rea- 
sons above given ; and the third and fourth notices were also insufficient for the 
same reasons. In cases like the present, where there are several Notes, it is 
the notary’s duty to describe the protested Note by stating the circumstance 
which distinguishes that Note from the others. For example, if there be sev- 



S5^ BILLS OF EXCHANGE. [cH. IX. 

press words ; but it will be sufficient if they arise by fair and 
reasonable implication from the language used.^ 

§ S02. It is often laid down, that, in cases of a foreign Bill 
of Exchange, the notice of the dishonor should be accompa- 
nied with a copy of the protest.^ But this doctrine never 

eral Notes agreeing in date and amount, but differing in regard to the time of 
payment, the notice should state when the protested Note became due ; or if 
they agree in date and time of maturity but differ in amount, the amount of 
the protested Note should be stated#* If they agree in amount and time of ma- 
turity but differ in date, the date of the protested Note should be stated. In 
"the prc.se^t case the date and amount (which arc alike in all the Notes) are 
stated, but thp time when the Notes fell due (in which they differed) is not 
stated. Nor does the notice in either case state when the protest mentioned in 
it was made, except by reference to the time when the Note became due, and 
that time is not specified.”] 

1 Story on Prom. Notes, J 349, 850. Mr. Chitty (Chitty on Bills, eh. 10, 
p, 502, note, 8th edit. 1833,) has given a comprehensive form of a notice of dis- 
honor of a Bill of Exchange for non-payment, which may (jnutatis mufandLs) 
equally serve for eases of non-acceptance. Upon the subject of what notices of 
dishonor arc, and what are not, sufficient in form, there are a great variety 
of decisions, not easily reconcilable with each other, principally, however, aris- 
ing in cases of Promissory Notes. But the same principles apply to cases of 
Bills of Exchange in respect both to notice of non-acceptance and notices of 
non-payment. The earlier cases insist upon a good deal of strictness. The 
later are far more liberal, and founded upon more just and equitable consider- 
ations. See Lockwood v, Crawford, 18 Conn. R. 361 ; Chewning v. Gatewood, 
6 Howard, (Miss.) R, 552 ; Batik of Vergennes u. Cameron, 7 Barbour, Sup. Ct. 
R. 143 ; Armstrong v. Christiani, 5 Mann. Grang. & Scott, 687 ; Rowlands v. 
Springett, 14 Mces. & Welsh. 7 ; Bailey v.^Portor, 14 Mees. & Welsh. 44 ; Cow- 
perthwaite v, Sheffield, 1 Sandf. Sup. Ct (N. Y.) R. 416 ; De Wolf v. Murray, 
2 Sandf. Sup. Ct (N. Y.) R. 166 ; Hartley Case, 4 Barn. & Cressw. 339; 
Solarto V. Palmer, 7 Bing, B. 630; S. C. on Appeal, 8 Bligh, R. (N. S.) 
874; S. C. 1 Bing. N. C. 194; S. C. 2 Clark & Fin. R. 93 ; Beauchamp 
r. Cash, Dow. & Ryl. •N. P. R. 3; Cook v. French, 10 Adolph. & Ellis, 
131; Boulton a. Welsh, 8 Bing. N. C. 688; Hedger v. Steavenson, 2 Mees. 
& Welsh. 799; Lewis M Gompertz, 6 Mees. & Welsh. 399; Messenger v, 
Southey, 1 Mann. & Grang. 76^ Stocken r. Collins, 7 Mees. & Welsh. 515; 
Grugcon t?. Smith, 6 Adolph. & Ellis, 499 ; Houlditch r. Cauty, 4 Bing. N. C. 
411 ; 8 Kent, Comm. Lect 44, p. 108 (4th edit.) ; Robson v. Curiewis, 1 Carr. 
& Marsh. R. 378; King tf. Bickley, .2 Gale & David. R. 131, note; S. C. 2 
Adolph. & Ell. N. S. 419 ; Furze v. Sharwood, 2 Adolph. & Ell. N. S. 388 ; S. 
C. 2 Gale & David. R. 116. In this last case the principal authorities on this 
subject are reviewed by Lord Denman. See his Judgment, Post, § 890, note. 

* Chitty on Bills, ch. 8, p. 863, 366 (8th edit 1883) ; Id. ch. 10, p. 509 ; Bay- 
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seems to have been established in our law ; and, on the con- 
trary, it may now be laid down, that it is not necessary that 
the notice should be accompanied by a copy of the protest ; 
and, that it will be sufficient for the notice to state, that the 
Bill had been protested, leaving the proof to be made by the 
production of the protest at the trial if the case is contested.^ 

§ SOS. In the next place, as to the persons by whom notice 
is to be given. From what has been already stated, it^is suf- 
ficiently apparent, that notice must be given by the Holder to 
the parties whom he means to hold chargeable with the Bill 
upon its dishonor ; and the like rule applies to all the other 
parties on the Bill who receive notice, and are liable thereupon 


ley on Bills, cli. 7, § 2, p. 258, 259 (5th edit. 1830.) See Orr v. Maginnis, 7 
East, R. 362. 

1 Crorawcll v, Hynson, 2 Eap. R. 511 ; Robins v, Gibson, 1 Maulc & Sclw. 
288 ; Goodman v, Harvey, 4 Adolph. & Ellis, 870 *, Lenox v. Lcverctt, 10 
Mass. R. 1 ; Wallace y. Agry, 4 Mason, R. 386. — There is no case in our law, 
which J have been able to find, which positively requires, that a copy of the 
protest should accompany the notice, but only that a protest should actually be 
made and proved, when required. Of this latter point there can be no doubt. 
Ante, § 273, 278; Bayley on Bills, ch. 7, § 2, p. 258, 259 (5th edit. 1830); 
Cliitty on Bills, ch. 8, p. 861, 362 (8th edit. 1833) ; Rogers v. Stephens, 2 Term 
R. 713 ; Gale v. Walsh, 5 Term R. 239. But the cases, usually cited to estab- 
lish the point, that a copy of the protest should accompany the protest, by no 
means establish any such doctrine. They are Brough t*. Parkings, 2 Ld. Raym. 
993 ; Borough v. Perkins, 1 Salk. k. 131 ; S. C. 6 Mod. 80 ; Orr y. Maginnis, 
7 East, R. 362; Goostrey v. Mead, Bull. N. P. R. 271 ; Gilb, on Evid. p. 79 
(edit. 1761.) On the contrary, the decisions in Cromwell v. Hynson, 2 Esp. 
R. 511 ; Robins v. Gibson, 1 Maule & Selw. 288 ; S. C. 3 Camp. R. 334, are 
the other way ; and the very point was positively adjudged in Goodman y. Har- 
vey, 4 Adolph. & Ellis, 870, that there was no necessity of sending a copy of 
the protest. To the same effect is Lenox v. Leverett, 10 Mass. R. 1, and Wal- 
lace y. Agry, 4 Mason, R. 336 ; Wells v. Whitehead, ^ Wend. R. 627 ; 3 Kent, 
Comm. Lect. 44, p. 108 (4th edit.) See also 1 Selw. K. Prius, 888 (10th edit. 
1842.) Pothier seems to hold the like doctrine under the old French law. 
Pothier de Change, n. 148 to 150. It is said by Pardessus, that a copy of the 
protest, however, should accompany the notice under the niodern law of France. 
Pardessus, Droit Comm. tom. 2, art. 431. But I do not find it positively re- 
quired by the Code of Commerce ; but it is only said, that the protest should 
be notified to the Drawers and Indorsers. Code de Comm, art. 165 ; Locr^, 
Esprit du Code de Comm. Tom. 1, tit. 8, § 1, art. 166, p. 519, 520. 

30 
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to pay the Bill, as to givingf notice to the prior parties, who, 
upon notice, would be liable to reimburse them.^ . The notice 
must also, in general, od^e from the Holder, or his agent (for 
notice by an agent is equivalent to notice by the principal) ; 
and It will not be sufficient, that it comes from a mere stranger 
to the Bill, however early or regular in other respects it may 
be.^ The reason is, that thie notice is required to be given, not 
merely that the parties to whom it is given may give notice to 
those who are liable to thefn for an indemnity upon receiv- 
ing notice, but also to show, that the Holder intends to stand 
upon his legal rights, and to resort to the antecedent parties to 
whom he gives notice for payment.® jf^nce it is, that the no- 
tice given by the Holder' must, either expressly, or by natural 


1 Ante, § 284; Chitty on Bills, ch. 10, p. 525 to 582 (8tb edit. 1833) ; Harri- 
son V. Ruscoe, 15 Mees. & Welsh. 231. 

9 Ibid. p. 526 ; Bayley on Bills, cb. 7, § 2, p. 254 to 256 (5th edit. 1830) ; 
Cbanoine v. Fowler, 8 Wendell, 178; Hartley v. Case, 4 B. & C. 339 ; Nichol- 
son v. Gouthit, 2 H. Black. 612 ; Tindal v. Brown, 1 Term 11. 167 ; S. C. 2 Ibid. 
186 ; Whitfield v. Savage, 2 Bos. & Pull. 277 ; Stewart o, Kennctt, 2 Camp. R. 
177; Ex parte Barclay, 7 Ves. 597; Jameson , v. Swinton, 2 Taunt. U. 224; 
Stanton v. Blossom, 14 Mass. R. 116 ; Tunno i;. Lague, 2 Johns. Cas. 1 ; Mead 
V, Engs, 5 Cowen, R. 803. — A notice from a notary-public, to whom the Bill 
has been handed for the purpose of having it presented by him, will, upon non- 
acceptance, bo suflicient ; for he will be deemed an agent for the Holder, for the 
purpose of giving notice ; and, indeed, it is usual for notaries to give such no- 
tice. Bank of Utica v. Smith, 18 Johns. ]^. 280 ; Smedes v. Utica Bank, 20 
Johns. R. 872; S. C. 3 Cowen, R, 662; Safibrd r. Wyckoff, 1 Hill, (N. Y.) R. 
1 1 ; Howard v. Ives, 1 Hill, (N. Y.) R. 268. So, any person, in whose possession 
a Bill lawfully is, is clothed with sufficient authority to give notice. And a 
verbal authority is, in all cases, as good as a written authority. Ibid. ; Cow- 
perthwaite v. Sheffield, 1 Sandf. Sup. Ct R.416. But an agent is not ordina- 
rily bound to give notice to the other parties of the dishonor, and, therefore, 
an omission on his own:t^art to do so, although it may subject him to an action 
by his principal, if he has undertaken to give notice, and his principal has 
suffered a loss thereby ; yet the other parties to the Bill have no rights against 
him ; and they will be bound by a i^o^ce given to them in due season by the 
principal. Ante, § 292; Bank of XJi^States v. Goddard, 5 Mason, R. 366; 
Bank of Washington Triplett, 1 'Peters, R. 25; Smedes v, Utica Bank, 20 
Johns. R. 372 ; S. C. $ Cowen, R. 662; Bayley on Bills, ch. 7, § 2, p. 290 (5th 
edit 1880); Story on Agency, § 247. 

3 Ibid. ; Chapman v. Keane, 8 Adolph. & EIL 193, 197. 
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implication, import, that the Holder looks to the antecedent 
parties for payment.^ And it is perfectly competent for the 
Holder to waive his recourse over agi^st the antecedent par- 
ties ; and, if he does not give or authorize any notice to be 
given, he is deemed, to all intents and purposes, to intend such 
a waiver, or at least it becomes an effectual waiver in point of 
law. 

§ 804^. We have said, that, in general, the notice must come 
from the Holder of the Bill, or his agent, and not from a mere 
stranger. There is, however, a qualification introduced into 
the rule by the modern authorities. It is this, that <he notice 
will be sufficient, alt^H^ilgh not given by the Holder, or his 
agent, if it comes from some person, who holds the Bill when 
it is dishonored, or who is a party to the Bill, or who would, 
on the same being returned to him, and after paying ft, be en- 
titled to require reimbursement thereof ; for, under such cir- 
cumstances, the notice will, in general, enure to the bepiifit of 
all the other parties to the Bill, whether they are antecedent or 
subsequent parties thereon, to the party who gives the notice.^ 
The doctrine, indeed, may now be stated, even in more general 


* Ante, § 301. 

2 Chitty on Bills, ch. 10, p. 524; 527 (8th edit. 1883) ; Id. ch. 8,p. 868, 869; 
Bay Icy on Bills, ch. 7, § 2, p. 254 to 256 (5th edit. 1830.) — The language, both 
of Mr. Chitty and Mr. Bayley, in the cases cited, is qualified, and does not seem 
to cover the doctrine in its fullest extent, probably because, in the then state of 
the authorities, they did not come exactly up to the enunciation of a universal 
principle. Mr. Chitty says ; “ However, according to the more recent decisions, it 
is not absolutely necessary, that the notice should come from the person who 
holds the Bill, when it has been dishonored; pnd it suffices if it be given, after 
the Bill was dishonored, by any person, who is a party to the Bill, or who would, 
on the same being returned to him, and after paying it, be entitled to require 
reimbursement ; and such notice wiU, in general, enure to the benefit of all the 
antecedent parties, and render a furth^^ notice from any of those parties unne- 
cessary ; because it makes no difiereil^h who gives the information, since the 
object of the notice is, that the partiea may have recourse to the Acceptor.” 
Mr. Bayley says : “ The ajUtice must come from the Holder, or from some party 
entitled to call for payment or reimbursement It has, indeed, been held, that no- 
tice from the Acceptor to the Drawer, that he had not been able to pay it, and 
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terms; and it may be laid down as universally true, that a 
party entitled, as Holder, to sue upon a Bill, inay'avail himself 
of the notice given in due time by any other party to it, against 
any other person upon the Bill, who would be liable to him, if 
he, the Holder, had himself given him due notice of the dis- 
honor.^ 

[§ S04< a. It remains to consider the effect of an untrue de- 
scription of the party in whose behalf the notice is given ; and 
on this head a case, regardedJby the Court as “ perfectly novel,” 
has been recently decided in the English Exchequer. A Bill 

« 

that it was then in plaintifTs hands, was sufficient ; but that might, perhaps, have 
be^a on the ground, that the Acceptor wrote for tlie plaintiff, and as his agent 
A notice from the Holder, or ally other party, will enure to the benefit of every 
other party who stands between the person giving the notice and the person to 
whom it is given. Therefore, a notice from the last Indorsee to the Drawer will 
operate as a notice from each Indorser. It is, nevertheless, prudent in each 
party, who receives a notice^ to give immediate notice to those parties against 
whom ho may have right to claim ; for the Holder may have omitted notice to 
some of them, and that will bo no protection ; or there may be difficulties in 
proving such notice. Though a Holder, or any other party, give no notice 
but to the person of whom he took the Bill, yet, if notice be communicated 
without laches to the prior parties, he may avail himself of such communication, 
and sue any of such prior parties. It is no objection, in such case, that there 
was no notice immediately from the plaintiff to the defendant.” 3 Kent, Comm. 
Lect. 44, p. 108 (4th edit.) ; Howard v, ivesy 1 Hill, (N. Y.) R. 263 ; Safford v. 
Wyckoff, 1 Hill, (N. Y.) R. 1 1. < 

1 The doctrine of Lord Mansfield, in Tindal v. Brown, (1 Term R. 167; S. 
C. 2 Term R. 186,) and of Lord Eldon in Ex parte Barclay, (7 Ves. 597,) is 
certainly the other way.^ But they were qualified or overruled, in effect, by 
Lord Kenyon, in Shaw r. Croft, cited in Chitty on Bills, ch. 10, p. 527 (8th 
edit 1833) ; by Mr. Justice Lawrence, in Jameson v, Swinton, (2 Camp. R. 
373) ; and by Lord Ellenborough, in Wilson v. Swabey, (1 Stark. R. 34,) and 
Roshcr V. Kieran, (4 Camp. R. 87.) And all doubts upon the subject are now 
finally put at rest, by the decision in Chapman v. Keane, (8 Adolph. & Ellis, 
193,) where all the authorities were reviewed, and the doctrine stated in the text 
expressly affirmed. See, also, Lysaght v. Bryant, 9 Mann. Grang. & Scott, 46 ; 
S. C. 2 Carr. & Kir. R. 1016. The s^^ doctrine seems to have been held in 
Staflbrd u. Yates, 18 Johns. R. 327,^^^Abat v. Rion, 9 Martin, R. 465 ; Stan- 
ton V. Blossom, 14 Mass. R. 116 ; Bai^^of U. States u. Goddard, 5 Mason, R. 
866 ; Bachellor u. Priest, 12 Pick. R. 406. The like, doctrine applies to notice 
on inland Bills, as is applied to foreign Bills. Chitty on Bills, ch. 8, p. 368, 369 
(8th edit. 1833.) 
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was drawn by A, indorsed by him to B, and by B to C, in 
whose hands it was dishonored. C s attorney gave notice of 
dishonor in dite time to A ; but stated tlierein, by mistake, that 
he was directed by B (from whom he had no authority) to ap- 
ply for payment of the Bill. On these facts, it was held that 
the misrepresentation of the name of the person on whose be- 
half notice was given, ought not wholly to avoid the notice, 
but only to place "the party giving it, in the same situation, as 
to the party to whom it was given, as if the representation 
had been true; and, therefore, the defendant ought to have 
every defence against the plaintiff that he would have had ff 
the notice had really been given by the party named.^] 

§ 805. In the next place, as to the persons to whom notice 
is to he given. Subject to the qualifications just stated, the 
notice must, of course, be given by the Holder, or other party, 
to all the persons whose names are on the Bill, who are liable 
to him upon its dishonor, and to whom he means to look€or 
payment or reimbursement.* But notice to a regularly author- 
ized agent will be equivalent to notice to the principal.* No- 
tice to one of several partners is notice to all the partners ; ^ 
and the notice may be given to any partner, either at his usual 
place of business, or at his dwelling-house, or at the usual place 
of business of the firm.® ^f the party enSlled to notice has be- 
come bankrupt, and assignees have been chosen or appointed, 

* Harrison v. Rusooe, 15 Mees. & Welsh, 231. See also Lysagbt v. Bryant, 2 
Carr. & Kir. R. 1016 ; S. C. 9 Mann. Grang & Scott, 46 ; CrcK’kcr v, Getchcll, 
23 Maine R. 392. 

2 Chitty on Bills, ch. 8, p. 368 (8th edit 1833.) 

3 See Bayley on Bills, ch. 7, § 2, p. 311 ; Smith w. Thatcher, 4 Barn. & Aid. 
200 ; Wilcox v. Routh, 9 Smcdes & Marshall, R. 476. 

4 Chitty on Bills, ch. 8, p. 355, 869, 870 (8th edit 1833) ; Bayley on Bills, ch. 
7, § 2, p. 285, 286 (5th edit 1830) ; lA|h- H, p- 462 ; Porthousc v. Parker, 1 
Camp. R. 82 ; Rhode r. Proctor, 4 Bs^ & Cressw. 517 ; Bignold v. Water- 
house, 1 Maule & Selw. 255, 259 ; Gowaxi v. Jackson, 20 Johns. R. 176 ; Rhetc 
t'. Poe, 2 How. Sup. Ct. R. 457. 

5 Ante, § 299. — If the Drawer of a Bill be a partner in a firm on which the 
Bill is drawn, the Holder need not give him notice of the dishonor by non-ac- 
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notice to the assignees is proper, and will be sufficient.^ 
But, if no assignees have been chosen or appointed, notice 
to the bankrupt will be sufficient.® If the party, entitled to 
notice, is dead, notice should be given to his executor or ad- 
ministrator,® if there is any appointed ; * and, if there is none. 


ceptanco of’ the Bill by the firm ; for, as the firm must have notice thereof, that 
is notice to himself. Gowan v. Jackson, 20 Johns. R. 176. 

t Bayley on Bills, ch. 7, § 2, p. 286 (5th edit. 1830); Chitty on Bills, 
ch. 8, p. 369 (8th edit. 1883) ; Id. ch. 10, p. 488, 528 to 530 ; Ex parte Moline, 
;9 Ves. 216. 

2 Ibid. 

3 [Notice sent by mail, directed “ To the estate of H. O. (the Indorser,) de- 
ceased,” is not sufficient. Massachusetts Bank v. Oliver, 10 Cush. 557. Metcalf, 
J., there said : “ When the Indorser of a Note dies before its maturity, it is ne- 
cessary, in ordeV to charge his estate, that notice of non-payment should be given 
to his executor or administrator, if there be any known to the Holder, or who 
might be known to him, on bis using due diligence to ascertain. Oriental Bank 
r. Blake, 22 Pick. 206 ; Merchants* Bank v, Birch, 1 7 Johns. 25 ; Cayuga 
Cofnty Bank v. Bennett, 5 Hill, 286. And when the holder and the executor 
or administrator live in different towns, a notice properly directed to the latter, 
and put into the post-office, is sufficient. Shed o. Brett, 1 Pick. 401. 

“ The notice, in this case, was directed * to the Estate of Henry J. Oliver, de- 
ceased,* and was put into the post-office at Boston. It is insisted, for the plain- 
tiffs, that this was sufficient. And their counsel has cited a decision of the Su- 
pi^mc Court of Tennessee, Pillow v, Hardeman, 8 Humph. 538, that notice, di- 
luted ‘ to the legal representative * of a decea^^ Indorser, is a good notice. The 
ground of that decision was, that the words ^ representative,’ in their ordi- 
nary sense, are synonymous with executor or administrator. A fortiori^ notice 
directed * to the executor or administrator,* without naming him, would have been 
held sufficient. But eitlu^ of such notices would be directed to an existing per- 
son, though not by name, yet by clear description ; and that person would know 
that it was addressed to him, as well as he would know it if his name were used. 
In the present case, the notice was directed, not to any person, either by name 
or description, but ‘ to the estate* of the defendant’s testator. This direction 
was quite as applicable to the testator’s heirs at law as to his executrix ; and 
there is no reason why she, father than they, should take it from the post-otfice, 
or be presumed to have reemved it. Whether this notice would bo held suffi- 
cient, if it had appeared that the defojfidant received it, we need not inquire. 
For the statement of the postmaster at Koxbury does not warrant us to infer, 
with any confidence, that she did receive it, and thereupon to charge her with 
actual notice."] 

^ Chitty on Bills, ch. 8, p. 869, 370 (8th edit 1833) ; Id. ch. 10, p. 474, 528 
to 530 ; Bayley on Bills, ch. 7, p. 286 (5th edit. 1830.) 
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it will be prudent to have the notice sent to the last residence 
or domicil of the deceased party.^ If there he a guaranty on 
the Bill, although it is not absolutely necessary, yet it will be 
expedient to give notice, also, of the dishonor to the Guarantor.* 
If the party entitled to notice is abroad, at the time of the dis- 


Ibid. 

2 Ibid. ; Post, § 872; Warrington v, Furbor, 8 East, R. 242; Holbrow v. 
Wilkins, 1 Barn. & Cressw. 10; Phillips*!?. Astling, 2 Taunt. R. 206 ; Hitch- 
cock V, Humphrey, 6 Scott, N. R. 540 ; 5 Mann. & Grang. 559 ; Hall v. Rod- 
gers, 7 Humphreys, R. 536. See Lee v» Hick, 10 Peters, R. 482. — Mr. Ba)** 
ley says : “ And a surety, though i¥)t a party to a Bill or No^c, may be dis- 
charged by want of notice and neglect to present, if it bo probable he would oth- 
erwise have been safe ; as, if the parties, who ought to have paid, were solvent, 
when the Bill or Note became due, and have failed since. But a person, not a 
party to a Bill or Note, cannot complain of laches, or want of notice, unless he 
can show it has done him prejudice. And, if he can prove it has done him 
prejudice, he can only recover to the extent of such prejudice. Therefore, each 
case will depend upon its own peculiar circumstances. And the questions, in 
each case, will be. Whether there has been any prejudice, and what.** Bayley on 
Bills, ch. 7, ^2, p. 286 to 290 (5th edit 1830.) [But see Walton v, Mascall, 13 
Mees. & Welsh. 72, whore it is expressly decided that the Guarantor is not en- 
titled to notice of the dishonor of a Note.] Mr. Chitty says : “ In general, if the 
Bill or Note be given as a collateral security, and the party delivering it were no 
party to it, either by indorsing, or transferring it by delivery, when payable to 
Bearer ; but merely caused it to be drawn, or indorsed, or delivered over by a 
third person, as a security, or b'tM^jAerely guaranteed the payment, it has been 
considered, that he is not, within^iia custom of merchants, an Indorsor, or party 
to it, so as to be absolutely entitled to strict regular notice, nor discharged from 
his liability by the neglect of the Holder to give him such notice, unless he can 
show by express evidence, or by inference, that he has^actually sustained loss or 
damage by the omission. For, if a person deliver over a Bill to another, without 
indorsing it, he does not subject himself to the obligations of the Law Merchant, 
and cannot be sued upon the Bill; and, as he does not subject himself to the oli- 
ligation, he is not entitled to the advantages ; and, if he can prove, that he has 
sustained damage, then he is only discharged to the extent of such actual dam- 
age. If the parties, w^ ought primarily to have ^id the Bill or Note, were 
solvent at the time, when the same became due, atid for some time afterwards, 
and only subsequently became insol vent^-before notice ; an inference of actual 
damage from the want of notice to the patty guaranteeing, or otherwise collater- 
ally liable, will prevail, until rebutted by actual proof, that, if notice had been 
given, payment would not have been obtained. But if the parties became bank- 
rupt, or wholly insolvent, before the Bill or Note fell due, then the inference will 
be, that no injury arose from the want of notice ; but that inference may be re- 
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honor, the notice should be left at his regular residence or donnicil 
in his own country.^ If the party entitled to notice has changed 
his residence or domicil, and his new residence or domicil is 
known, notice is there to be given.* If the new residence or 

butted. Thus, it was decided, that a person, who has guaranteed the payment 
of money, to be paid by a Bill, was entitled (though no party to it) to insist on 
the neglect to make a proper presentment, or to give due notice of the dishonor 
of such Bill, the Drawer having become insolvent afler it bc^came due. In an- 
other case, the defendant, being indebted to the plaintiii* for goods sold, and G. 
being indebted to the defendant, the plaintitT, with the consent of det'endant, 
drew a Bill on C., payable at two months, which C. accepted, but afterwards dis- 
honored ; and it was held, that the defendant was not entitled to notice of the 
dishonor, his name not being on the Bill, and that the Bill was not to be es- 
teemed a complete payment of the debt, under the Statute of Anne ; but then 
it appeared, that the Drawee was certainly, from the time the Bill fell due, not 
in a condition to pay it. And it has been held, that proof, that, before the Bill 
became due, tlie parties liable upon it were bankrupt or insolvent, wilt be primd 
facie evidence that a demand upon them would have been of no avail, and will 
dispense with the necessity of making such presentment or giving notice, be- 
cause the same strictness of proof is not necessary to charge a Guarantor, as is 
necessary to support au action upon the Bill itself, and the circumstances cre- 
ated a presumption, that the Guarantor was not prejudiced by the want of no- 
tice. Where the plaiiitiil’ sold goods to C. and P., and took their acceptance for 
the amount, half of which was guaranteed by the defendant, and before the Bill 
became due, C. and P. became insolvent, of which the defendant was then in- 
formed, and, also, that the plaintilTs looked to him for the sum, which he had 
guaranteed, it was held, that, under these c^il^stances, it was unnecessary for 
the plain tiffs to present the Bill when du^^HBve the defendant notice of the 
non-payment of it. Where A* & Co., resident tn America, employed B, resident 
at Birmingham, in this country, to purchase and ship goods for them, and, on ac- 
count of such purchases, they sent to B a Bill drawn by C, in America, on D, in 
London, but did mot indorse it, B employed bis bankers to present the Bill for 
acceptance, and D refused to accept ; but of this the bankers did not give notice 
until the day of payment, when it was again presented and dishonored ; and be- 
fore the Bill arrived in thb country, C became bankrupt, and he had not, either 
when the Bill was nr at any time before it became due, any funds in 

the hands of D, the Drawee,; in an action by B ag^st^^e bankers, for negli- 
gence, in not giving him'^tGntice of the non-acceptance, It was held, that, inas- 
much as A. & Co. not having indorsed the Bill, were not entitled to notice of 
dishonor, and still remained liable to B for the price of the goods sent to them, 

^ t Chitty on Bills, ch. 8, p. 369, 8 TO (8th edit. 1838) ; Cromwefl u. Hynsou, 2 
£sp. E.511. 

3 Ante, § 297, 299 ; Chapmau u. Lipscombe, 1 Johns. E. 294. 
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domicil is unknown, and cannot, upon reasonable inquiry, be 
ascertained, then the notice will, in point of law, be dispensed 
with, or excused.^ If several persons, not partners, are joint 
Drawers, or joint Indorsers, upon the Bill, and entitled to no- 
tice, the notice must be given to each severally, otherwise he 
will not be bound.^ 

§ 306 . Where a party to a Bill is entitled to strict notice of 
the dishonor, in order to charge him, it is no excuse, that he 
has sustained no injury or prejudice by the want of notice ; for 
he has a right to stand upon the terms and conditions of hia 
contract, and to require a strict fulfilment of duty,,on the part 
of the Holder, in giving him notice, although be has sustained 
no injury or prejudice. Hence, it will constitute no excuse 
for want of notico, that the Drawee is insolvent, .or that, from 
other causes, the party entitled to notice could not have sus- 
tained any injury or prejudice.* The French law diilers from 
ours on this point ; for, by that law it is a sufficient answer (as 


and the Drawer was not entitled to notice, as ho had ho funds in the hands of 
the Drawee, B could not recover Ihe whole amount of the Bill, but only such 
damages as he had actually sustained, in consequence of having been delayed in 
the pursuit of his remedy against the Drawer. Where even a party^s name is 
on the Bill, yet, if he give a ba4||i||onditionod for payment by the Acceptor 
within a mouth after it was due, any stipulation about notice, the want 

of notice is no defence, the bond {>eing an absolute engagement, that payment 
should be made. But we have teen, that the Drawer of a renewed Bill is, by 
the neglect to give him notiqe of the dishonor of it, not only discharged from the 
liability to pay it, but also from all lildnlity to pay the prior Bill; The doctrine, 
that, unless a person is a party to a Bill or Note, he cannot complain of the want 
of regular notice of the dishonor,, must be understood with considerable qualifica- 
tion ; and we have seen, that, if a person has transferred, by mere delivery, a 
Note payable to Bearer, be is entitled to regnlar notiee, for, though he has not 
indorsed, he, as having been the Bearer, is to be oonlidered as a party to the 
instrument/’ Chitty on Bills, ch. 10, pb 474 to 4^6 (ifii edit 1888.) 

1 Ibid. 

8 Ante, § 299. 

8 Bayley on Bills, ch. 7, § 2, p. 802, 808 (JMh edit 1880) ; Chitty on Bills, 
ch. 8, p. 388 (Still edit 1888) ; Id. ch. 10, p. 471, 472; Dennis v. Morricc, 8 
£sp. R. 188 ; Baker v. Birch, 3 Camp. R. 107 ; Ante, § 230, 279, 818, 319, 820, 
878, 478. 
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it seems) for the omission to give notice, that the party entitled 
to notice has not sustained any injury or prgudice by the want 
of such notice.^ 

§ 307. Hitherto, we have been considering the cases, in 
which notice of the dishonor is required to be given, and the 
place, and the time, and the form and manner, and the persons 
by, and to whom it is to be given. The general principle to 
be deduced from the authorities on this subject, is, that, primd 
fade., the Drawer of the Bilf, and every Indorser thereof, ante- 
gcedeht to the Holder thereof at the time of the dishonor, is 
entitled to, due notice thereof, because he is presumed to be 
entitled to bring an action, upon paying it. And, therefore, if 
such notice be neglected, or omitted, he will' be discharged 
from all responsibility.^ But there are certain exceptions from 
the generality of the rule, which will either excuse or justify 
the omission, or want of notice. These, we shall now pro- 
ceed to consider ; and, in doing so, we shall naturally be led to 
consider what circumstances will not be an excuse or justifica- 
tion of such omission or want of notice. 

§ 308 . And, in the first place, it will be a sufficient excuse 
for omitting to give notice to a party, that there is a physical 
or moral impossibility of so dc^jj^. Thus for example, the 
absconding or absence of a partj^ntitled to notice, and his 
place of residence being unknown ; * the general prevalence of 

^ — # 

> Post, § 478, Mid note ; Pothier de ClAtge, n. 156, 157 ; Kemble v. Mills, 1 
Mann* & Grang/E. 757, note (5). 

« Bayley on Bills, oh. 7, § 2, p, 286 (5th edit. 1880) ; Id. p. 291, 293, 294. 

3 Mr. Chitty, on this snbjeet, says : “ The Holder of a Bijl of Exchange is 
also excused fbr not giinng regular notice of its being dishonored to an Indorser, 
of whose place of reeidO^ he is ignorant, if he use reasonable diligence to 
discover where the IndOMOr may be found. And Lord Ellenborough observed : 
‘ When the Holder of a Bill of Exchange does not know where the Indorser is 
to be found, it would be very hard if he lost ’his remedy by not communicating 
immediate notice of the di^onor of the Bill ; and I think the law lays down 
no such rigid rule. The Holder must not allow himself to remain in a state of 
passive and contented ignorance; but, if he use reasonable diligence to discover 
the reridence of the Indorser, 1 conceive, that notice given as soon as this is 
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a maglignant disease, such as the yellow fever or the cholera;* 
the sudden illness or death of the Holder, or other accident or 
inevitable casualty, or obstruction ; ’ the stoppage of ihe mail 
by ice, or snow, or freshets ; war, mr other political events, or 
other circumstances, interrupting the intercourse between dif- 
ferent countries, or different parts of the same country ; ‘ or. 


discovered, is due notice of the dishonor of the Bill, within the usage and cus- 
tom of merchants/ And, in a late case, wllere the traveller of A» a tradesman, 
received, in the course of business, a Promissory Note, which he delivered to his 
master, and the Note having been returned to A dishonored, the latter, nof 
knowing the address of the next preceding Indorser, wrote to^ his traveller, 
who was then absent from home, to inquire respecting it it was held, that A 
was not guilty of laches, although several days elapsed before he received an 
answer, and before he gave notice to the next party, as he had used due dili- 
gence in ascertaining his address ; and two days’ delay, after ascertaining the 
residence, in forwarding notice, were excused, the Holder and bis attorney 
occupying that time. And it has been considered to be sufttcient, when a Prom- 
issory Note has been dishonored, to make inquiries at the Maker’s, for the 
residence of the Payee. But, in a subsequent case, it was held, that, to excuse 
the not giving regular notice of the dishonor of a Bill to an Indorser, it is not 
enough to show, that the Holder, being ignorant of his residence, made iu(][ui- 
ries upon the subject at the place where the Bill was payable ; he should have 
inquired of every other party to the BUI, and have applied to all persons of the 
same name in the directory. Applying to the las); Indorser, and last but one, 
the day after the Bill was due, to ascertain where the Drawer lives ; and, on 
his not being in the way, calUngp^in the next day, and then giving the 
Drawer notice, has been consideiN^ snfiioient ; and, when a person, upon trans- 
ferring a Bill or Note, declinea stating where he lives, but engages to call upon 
the AcrcCptor to ascertain whether the £(^11 has been paid, be thereby dispenses 
with the necessity of giving him any notice.” Chitty on BiUs, ch. 10, p. 486 to 
488 (8th edit.) He cites Pothier lb Change, n. 144 ; Bateman v. 4oseph, 2 
Camp. R. 461; S. C. 12 East, R. 488; Baldwin a. Richardson, 1 Barn. A 
Cressw. 245; Firth v. Thrush, 8 Bam. & Cressw. 887; Sturges v. Derrick, 
Wightw. R. 76 ; Beveridge a. Burgis, 8 Camp. R. 262 ; Browning v, Kinnear, 
1 Gow, R. 81 ; Phipson v, Kneller, 4 Camp. R. 285 ; S. C. 1 Stark. R. 116. 
See also Stewart v. Eden, 2 Caines, R. 121 ; Chaqiman a. Lipscombe, 1 Johns. 
R. 294; Blakely a. Grant, 6 Mass. R. 886; HarrS a. BoUnson, 4 Howard, 
Sup. Ct. R. 845 ; Lambert v. Ghiselin, 9 Ibid. 552. 

1 Tunno a. Lague, 2 Johns. Cas. 1. 

3 Chitty on BiUs, ch. 8, p. 860 (8th. edit. 1888) ; Id. ch. 9, p. 889, 422; Id. 
ch. 10, p. 486, 624. 

3 Patience a. Townley, 2 Smith, R. 228 ; Hopkirk a. Page, 2 Brock. R. 20 ; 
Chitty on Bills, ch. 9, p. 889 (8th edit. 1888.) 
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the day being a public holiday, or religious festival, or solemn 
fast ; ^ these will, ordinarily, constitute a sufficient excuse for 
not giving seasonable notice of the dishonor; and, indeed, 
under certain circumstances, will dispense with all notice.^ 


I Limlo t). Unsworlli, S Camp. 602 ; Martin e. IngenoU, 8 Htik 1 ; Ante, 
§ 233. 

® Ante, § 234, 286; Chitty on Bills, ch. 8, p. 360 (Sth edit. 1838) ; Id. eh. 9, 
p. 389, 422; Id. ch. 10, p. 485 to 489, 524 ; Schofield v. Bayard, 3 Wend. R. 
488 — Mr. Chitty (p. 485) says : neglect or delay to give, or delay in giv* 

ing immediate notice, may also be excused by some other circumstances. Thus, 
the absconding or absence of the Drawer or Indorser may excuse the neglect to 
advise him ; and the iudden illness or death of the Holder, or his agent, or 
other accident, or forcible obstmetion, may constitute an excuse for the want of 
a regular notice to any of the parties, provided it be given as soon as possible 
after the impediment is removed. So, the circumstance of an Indorser himself 
having handed over to the Indorsee the Bill too late to make protest, or give 
notice in the time usually required, would preclude him from objecting to the 
delay. But absened’ from home, in consequence of the dangerous illness of a 
near relative, is no excuse for not leaving there a competent agent to receive 
and forward notice/* In a note to this passage, he adds : “ There is no reported 
case, deciding, whether accident will excuse , a delay in giving notice of non- 
acceptance or non-payment. In Hilton v. Shepard, 6 East, R. 14, note, Garrow 
and Russell contended, that, whether due notice has been given in reasonable 
time, must, from the necessity of the thing, be a question of fact for the consid- 
eration of the jury ; that it depended upon a thousand combinations of circum- 
stances, which could not be reduced to rule; if the party were taken ill, if he 
lost his senses, if he were under duress, how could laches be imputed to 
him y Suppose he were prevented from giving notice within the time named, 
by a physical impossibility. Such a rule of law must depend upon the distance, 
upon the course of the post, upon th^ state of the roads, upon accidents, all 
which it is absurd to imagine. Lord Kenyon, C. J. : * I cannot conceive bow 
this can be matter of law. I can understaAd, that the law should require that 
due diligence shall be used, but Uiat it should be laid down, that the notice 
must be given that day or the next, or at any precise time, under whatever 
circumstances, is, I own, beyond my comprehension. I should rather have con- 
ceived, that, whether due diligence had or had not been used, was a question 
for the jury to comber, under all the circumstances of the adcident, necessity, 
and the like. This, however, is a quesdon very fit to be considered, and when it 
goes down for trial again, I shall advise the jury to find a special verdict. I 
find invincible objections, in my own mind, to consider, that the rule of law re- 
quiring due diligence, is tied down to the next day/ ^ In Darbishire v. Parker, 
6 East, R. 8, it was held, tliat reasonable time is a matter of law for the Court. 
In Poth. pi. 144, aud Fardese. du Contrat de Change, pi. 426, it is considered, 
that inevitable accident excuses delay, provided notice be given as soon as cir- 
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§ 8 O 9 . The like doctrine is fully borne out by the language 
of Pothier and Pardessus ; and, indeed, the Civil Law, which 
constitutes the basis of the general jurisprudence of continental 
Europe, fully supports them in the statement, by its declara- 
tion, Impessihilium nulla ohligaUo est and, among these 
impossimties, constituting an excuse, Pothier enumerates the 
death or illness of the Holder, or his agent.^ Pardessus treats 
the operation of the vis major as, in all cases, a sufficient 
excuse for a non-compliance, on fhe part of the Holder, with 
the requisites of law ; and, that the like rule applies, wher^ 
the residence or domicil of the party entitled to notice, cannot 
be ascertained.* 

§ 310. Other excuses for the omission- or want of notice 
may arise from the peculiar relation or situation of particular 
parties. In the first place, no Drawer is entitled to require 


cumstances will admit ; and it is stated, that the death of a correspondent to 
whom the Bill has been sent for presentment, and a sudden accident happening 
to a messenger, will excuse delay. In America, the decisions are contradictory, 
whether the prevalence of a malignant fever, or epidemic would excuse delay 
of notice during its continuance. Tunno v. Lague, 2 Johns. Cas. 1 *, Roosevelt 
V, Woodhull, Anth. N. P. 86 ; Bayl. (Amer. edit.) 1 76. In Thomson on Bills, 
548, the excuse, as to accidents, is laid down as in the above text, but that the 
accident must not be attributable^ to the Holder’s fault. And in Young v. 
Forbes, Morrison, 1580, Thomson on Bills, 488, it' is stated to hye been the 
opinion of London merchants, that any cause preventing the Holder, without 
his iault, from protesting the Bill, as his detention by contraiy winds, or sick- 
ness, would excuse him from protestii^.” Chitty on Bills, ch. 10, p. 486, and 
note (/), 486 (8th edit. 1888.) Bchofield v, ]^yard, 8 Wend. R. 488. In 
Price V, Young (1 McCord, So. Car. B. 888) it seems to have been held, that 
the death of the Holder of a Bill or Note, before it became duo, and no adtiin- 
istration being taken out at the time, did not excuse the want of a due presen^ 
ment for payment, and want of due notice of the dishonor. But, quatre^ if 
this be consistent with the general principles of law on this subject See 
Chitty on Bills, ch. 8, p. 860 (8th edit 1888) ; Id. ch. 8, p. 422; Id. ch. 10, p. 
486, 624. 

' Dig. Lib. 50, tit. 17, 1. 186. 

9 Pothier de Change, n. 144. ^ 

9 Pardessus, Droit Comm. Tom. 2, art 426, 484. — Both Pothier and Pardes- 
sus apply their doctrine directly to the case of an omisnon to make the protest 
in proper season. But their reasoning coders all other cases. 

81 ♦ 
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notice from the Holder, or any other party, who stands in the 
relation of a mere accommodation Holder or Indorser to and 
for him ; for, in such case, the debt is primarily his own debt, 
and payment made of the Bill, by the Holder or Indorser, is 
payment of money for his use, and at his request ; at least, he 
is not so entitled to notice, unless he sustains some social loss 
or injury from the want thereof.* 

§311. In 'the next place, if the Drawer has no right 
whatsoever to draw the Bfll, or no reasonable ground to 
expeci the Bill to, be accepted, he is not deemed entitled to 
notice of <he dishonor thereof, for it was his own fault 
to draw the same ; and, correctly speaking, he cannot be said 
to have suffered any loss by the want of notice.* Thus, for 
example, ordinarily, if the Drawer draws the Bill, without 
having funds in the hands of the Drawee, or expectation of 
funds, or any arrangement or agreement, on the part of the 
Drawee, to accept tlie Bill, he will not be entitled to notice, 
and not be discharged by the want thereof.* But, although 


1 See Sharp v. Bailey, 9 Bam, Sc Cressw. 44. See Bayley on Bills, ch. 7, 
§ 2, p. 294, 297, 298 (6th edit 1830); Ex parte Heath, 2 Ves. & Beam. 240. 
In case of a mere accommodation acceptance, the Drawer could not be enti- 
tled to notice, upon the dishonor of the Bill by non-|<ll^ent by the Acceptor. 

* Miser v. Trovinger, 7 Ohio St R. 281. 

3 Bayley on Bills, ch. 7, § 2, p. 294 to 802 (6th edit. 1880) ; Chitty on Bills, 
ch. 10, p. 477 to 480 (8th edit 1888); Rogers v. Stephens, 2 Terra R: 713; 
Bickerdike r. Bollman, 1 Term R. 405; Legge r. Thorpe, 12 East, R. 171 ; 
Rucker v. Hiller, 8 Camp. R. 217; S. (1. 16 East, R. A ; Torrey v. Foss, 40 
Maine, 79 ; Claridgfe^ u. Dalton, 4 Maule Sc Selw. 226 ; Warder v. Tucker, 7 
Mass. R. 452 ; Hopkirk ». Page, 2 Brock. R. 20 ; Hoffman u. Smith, l Caines, 
R. 167 ; Savage v. Merle, 5 Pick. R. 8’8 ; Valk tr. Simmons, 4 Mason, R. 118 ; 
Baker v, Gallagher, 1 Wash. Cir. R. 43l ; Ramdulollday v. Darieux, 4 Wash. 
Cir. R. 61; Walwyn u. St Quintin, 1 Bos. Sc Pull. 652; Dollfus v. Frosch, 1 
Denio, R. 367. — Mr. Chitty has summed up the general result of the authori- 
ties in the following passage : “ If, at any time between the drawing of the Bill, 
and its presentment and dishonor, the Drawee had some effects or property of 
the Drawer in his hands^ though insufRcient to pay the amomit, he will, never- 
theless, in general, be entitled to notice of the dishonor, and the laches of the 
Holder will discharge him iVom liability ; for this case differs from that, where 
there are no effects whatever of the Drawer in the hands of the Drawee at the 
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the Drawer has no funds in the hands of the Drawee, yet, if 
he has a right to expect to have funds in the hands of the 


time, because the Drawer must then know, that he is drawing upon accommoda- 
tion, and ^ithout any reasonable expectation, that the Bill will be honored; 
but, if he have some effects at the time, it would be dangerous and incon- 
venient, merely on account of the shifting of a balance, to hold notice not to bo 
necessary ; it would be introducing a number of collateral issues upon every 
case upon a Bill of Exchange, to examine how the accounts stood between the 
Drawer and the Drawee, from the time <hc Bill was drawn, down to tlie time 
when it was dishonored. For the same. reason, if the Drawer of a Bill of Ex- 
change, when it is presented for acceptance, has effects in the hands of thh 
Drawees, though he is indebted to them in a much larger amtjunt, and they, 
without his privity, have appropriated the effects in their hands to the satisfac- 
tion of their debt, ho is entitled to notice of the dishonor. Nor is actual value 
in the hands of the Drawee, at the time of drawing, essentially nocessary to 
entitle the Drawer to notice of dishonor of the Bill ; for circumstances may 
exist, which would give a Drawer ^bod ground *to cjonsidcr, he had a right to 
draw a Bill upon his correspondent ; as, where he had consigned effects to him, 
to answer the Bill, though they may not have come to him at the time, when 
the Bill was presented for acceptance ; to which may be added the case of Bills 
drawn in respect of other fair mercantile agreements. So, it is no excuse for 
not giving notice to the Drawer, that he had, in fact, no funds in the hands of 
the Drawee, if ho had made provision to have such fbnds diero, and might 
reasonably expect they were there ; as, where a Bill was drawn in respect of a 
cargo shipped by the Drawer to this kingdom, and in the bands of a broker, 
who was to pay the proceeds .to the Drawee, to. enable him to tal^ up the Bill, 
in which case notice was held requisite. Apd, therefore, where the Drawer 
had sold and shipped goods to the Drawee, and drew the Bill before they had 
arrived, and the I>pawee, not having received the Bill of lading, refused to 
accept the goods, because they were damaged, and who lefused to accept the 
Bill, it was decided, that the Drawer was discharged for want of notice. But, 
if the vendor of goods? sold upon credit, draws upon the purchaser a Bill which 
would be duo long before the expiration of the stipulated credit, he is not 
entitled to notice of the dishonor ; because he had no reasonable expectation 
that the Drawee would honor the Bill, bat, on the contrary, a pretty clear 
assurance that it would be dishonored. • And, in one case, it seems to have been 
suggested, that the want of notice is no defence, where the defendant had not, 
at the time the Bill became dtie, sufficient effects, although he had such when 
the Bill was drawn ; as, where the party, having £712 at his banker’s, accepted 
a Bill for £800, payable there, but, when due, he had only £41 ; in which 
case, notice to him was considered unnecessary; but the decision proceeded 
on the ground, that an Acceptor is not entitled to notiocy and, therefore, cannot 
be relied ujwn as altering the general mle. Where the Drawer of a Bill of 
Exchange had no effects in the hands of the Acceptor, from the time of draw- 
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Drawee, to meet the Bill, or if he has a right to expect the 
Bill to be accepted by the Drawee, in consequence of an 
agreement or arrangement with him ; or, if, upon taking up 
the Bill, he would be entitled to sue the Drawee, or any other 
party on the Bill ; as, if he be an accommodation Drawer for 
the Drawee, or Payee, or any subsequent Indorsee;^ then, 
and in every such ease, he is entitled to strict notice of the 
dishonor.^ The distinction between the cases may seem, at 
first view, to be somewhat artificial, and not altogether satis- 
factory. But it is founded upon this consideration, that, in the 
latter case, the Drawer draws the Bill in good faith, and has 
reasonable grounds to believe that it will be honored; and, 
therefore, he may well insist upon a punctual discharge of 
duty, on the part of the Holder ; whereas, in the former 
cases, it is his own fraud or folly to draw a Bill, which he 


ing the Bill till it became due, but the Acceptor had received from the Drawer 
prior to this Bill| on which the action was brought, acceptances of the Drawer 
upon which he had raised money, some of which acceptances had been returned 
dishonored, and others were outstanding, it was held, that the Drawer was 
entitled to notice of dishonor of the Bill. And it should seem, that, although 
the Drawer, or other party, may not have advanced money or goods to the 
Drawee, yet, if he has deposited short Bills, or policies, or even title-deeds, in 
his hands, or has accepted cross Bills, and had reasonable ground to expect 
that the Drawee would accept or pay in respect thereof, he is entitled to notice 
of the dishonor.” Chitty on Bills, ch. 10, p. 477 to 480 (8th edit. 1833) ; Id. 
ch. 8, p. 358, 359. The leading cases are idso collected in Bayley on Bills, ch. 
7, § 2, p. 294 to 802 (5th edit. 1880.) 

1 Chitty on Bills, ch. 10, p. 481 (8th edit. 1833) ; Baylhy on Bills, ch. 7, § 2, 
p. 305 to 310 (5th edit. 1830.) 

2 Bayley on Bills, ch. 7, § 2, p. 296 to 802 (5th edit. 1880) ; Chitty on Bills, 
ch. 8, p. 356 to 858 (8th edit. 1888) ; Id. ch. 10, p. 477 to 480; Rucker v, 
Hiller, 3 Camp. R. 217; S. C.*16 East, R. 48; £x parte Heath, 2 Yes. 8c 
Beam. 240 ; Cory v. Scott, 8 Barn. 8c Aid. 619 ; Norton v. Pickering, 8 Barn. 8c 
Cressw. 610 ; Robins u. Q^ibson, 8 Camp. B. 884 ; Orr u. Maginnis, 7 East, R. 
859 ; Blackhan u. Doren, 2 Camp. R. 508 ; Brown v. MaSey, 15 East, R. 216 ; 
Legge V. Thorpe, 12 East, R. 171 ; Hammond u. Dufrene, 8 Camp. R. 145; 
Xhackray v. Blackett, 8 Camp. R. 164 ; Stanton v. Blossom, 14 Mass. R. 116 ; 
French's Executrix u. Bank of CSdombia, 4 Cranch, R. 141 ; Robinson v, Ames, 
20 Johns. R 146 ; Orosvenor u. Stone, 8 Pick. R. 79 ; Campbell v, Pettengill, 
7 Greenl. R. 126. 
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has 110 reasonable ground to expect will be honored; and, 
therefore, he may wdl impute the injury, if any, to himself, 
to his own laches, and to his having misled the Holder.^ 
And it will be no sufficient answer in any such case, to say, 
that the Draurer has not sustained any injury or prejudice by 
the want of notice.’* The Drawer will, however, be entitled to 
strict notice, where he has any funds in the hands of the 
Drawee, although they are not equal to the sum mentioned 
in the Bill.’ Nay, he wiH be entitled to strict notice, if he 
has funds in the hands of the Drawee, although the latter 
represented to the Drawer, at the time the Bill was drawn, 
that he should not be able to provide for it, and that the 
Drawer must provide for it.* 

§ 3 Ii^. The proof, that the Drawer had no effects in the 
hands of the Drawee, only affords a primd fade excuse for 
the want of due notice of the dishonor ; and it may be rebutted 


1 It has often been lamented by Judges, that any exception,^ arising from the 
want of funds in the hands of the Drawee, has been admitted into the law. The 
ground, originally stated, why 1iotice,,iii general, is required to be given ^ 
the Drawer, is, that he may withdraw his funds from the hands of the Drawee, 
and that otherwise a loss might happen to him from his want of iiotit c. But it 
was then said, that, where the Drawer has no funds in the hands of the Drawee, 
he cannot be^ injured; and, therefore, is not entitled to notice. Bickerdiko 
V. Bollmnn, 1 Term R. 405. We see, from the text, that there are other cases, 
where the Drawer may sustain an injury, besides cases, where the Drawee has 
funds. See also Orr « Maginnis, 7 i^t, R. 859 ; Brown v, Maffey, 15 East, R. 
216 ; Legge w. Thorpe, 12 East, R. 171. 

2 Ante, § 275 ; Bayley on Bills, ch. 7, § 2, p. 802, 808 (5th edit. 1880) ; 
Chitty on Bills, ch. 8, p. 356 (8th edit. 1888) ; Hill v. Martin, 12 Martin, R. 
177. — Mr. Justice Blackstone, in his jCommentaries (Vol. 2, p. 469), seems to 
suppose, that the Drawer, or other party to be charged, must have suflercd some 
damage. His language is : “ But, if no protest be notified to the Drawer, and 
any damage accrues by such Defect, it shall fall on the Holder of the Bill ** 
But this is not a correct statement of the doctrine. 

3 Ibid.; Chitty on Bills, ch. 10, p. 477, 478 (8th edit. 1883.) 

4 Ibid. p. 477, 483 ; Bayley on Bills, ch. 7, § 2, p» 808 to 805 (5th edit. 1889) ; 
Frideaux v. Collier^ 2 Stark. R. 57; Staples u. OkineSy 1 Esp. R. 832 ; Clegg v. 
Cotton, 3 Bos. & Pull 239. 
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by its appearing, that the Dravrer, on taking up the Bill, 
would be entitled to some remedy over against some other 
party ; as, a right to sue the Acceptor, or any other party, 
or by showing that he has been actually prejudiced by the 
want of notice ; as, if the Bill were drawn for the accommo- 
dation of the Acceptor, or the Payee,, or any Indorser. And 
there is a distinction as to the necessity for notice to the 
Drawer of a dishonored Bill, when accepted for the accommo- 
dation of the Drawer, between the case of a single transaction, 
and the case of various dealings, the excess being for the 
accommodation of the Drawer or Acceptor. In the latter 
case, notice ' is equally necessm’y, without actual effects. So, 
where W. drew a Bill upon a person, to whom he had been 
sending goods for sale, and who accepted the Bill, neither 
party knowing the state of accounts between them, and it 
turned out, that W. at the time was indebted to the Drawee, 
the Court held, that this was not to be considered as an accom- 
modation Bill within the acceptation of that term, and, conse- 
quently, that there was- no implied contract of indemnity as to 
costs.* 

• § SIS. Upon the same general ^ound, that the Drawer 
has sustained, and can sustain, no loss, or injury, or prejudice, 
by the want of notice of the dishonor, he will be held liable, 
notwithstanding the want of such notice, if, having funds in 
the hands of the Drawee, he voluntarily withdraws them, or 
if, having no funds in the hands of the Drawee, but having 
them on their way to reach him, and to be applied to the dis- 
charge of the Bill, he intercepts and stops them, so as to pre- 


t Bagnall v. Andrews, 7 Bing. R. S17 ; CMtty on Bills, ch. 8, p. 856 to 868, 
868, 369 (8tb edit. 1883) ; Id. ch. 10, p. 472, 478, 480, 481 ; Brown v. Mafiey, 
15 Bast, It. 216 ; Cory v. Scott, 8 Bam. & Aid. 619 ; Norton v. Pickering, 8 
Barn. & Cressw. 610 ; Baprley on Bills, ch. 7, § 2, p. 297, 806 to 308 (5th edit 
1830) ; Ex parte Heali^^'2 Yes. A Beam. 240 ; Gloodtdl v. Dolley, 1 Term R. 
712 ; Wilkes ». Jacks, Peake, R. 202. 
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vent them from being received by the Drawee.^ The same 
doctrine has been held to apply, where the Drawer, before 
acceptance, orders the Drawee not to accept the Bill,**^ 

§ did G. In like manner, if the Drawer and Acceptor of 
the Bill are either general partners or special partners in the 
adventure of which the Bill constitutes a part, notice of the 
dishonor and non-payment of the Bill need not be given to the 
Drawer, for the knowledge of one partner is the knowledge of 
the other, and notice to one partner is notice to the other.® 

§ dl 4. As to Indorsers, the iike considerations do not 
necessarily or ordinarily apply to them, as apply to the Drawer, 
who draws without funds, or has no right to draw; for the 
Indorsers are entitled to strict notice, whether the Drawer has 
drawn the Bill with or without funds, or whether he had rea- 
sonable ground to draw it or not. For an Indorser ordinarily 
stands in a very different relation to the Bill from the Drawer ; 
for he is considered as in the nature of a surety, or guarantor 
of its payment upon due presentment, and is not presumed to 
know anything about the arrangements between the Drawer 
and Drawee. His engagement is, therefore, treated as strictly 
collateral and conditional,* and due notice is one condition, upoti 
which his liability attaches.^ But, if the Indorser is the real 
party to the Bill, for whose accommodation alone it is drawn 
by the Drawer, and is to be accepted by the Drawee, the latter 


1 Bayley on Bills, ch. 7, § 2, pi 296 (6th edit. 1830) ; Rucker u. Hiller, 3 
Camp. R. 217 ; S. C. 16 East, R. 46 ; Liiley v. Miller, 2 Nott & McCord, R. 
257, note ; Valk v. Simmons, 4 Mason, R. 113 ; Conroy w. Warren, 3 Johns. 
Cas. 259 ; Murray v. Judah, 6 Cowen, B. 484 ; Rhett v, Poe, 2 How. Sup. Ct. 
R. 457 ; Dollfus v. Frosch, 1 Denio, R. 367. 

2 Sutcliffe i;. McDowell, 2 Nott & McCord, R 251. 

3 Fuller v. Hooper, 8 Gray, 334 ; Rhett v. Poe, 2 How. Sup. Ct. R. 457, 488 ; 
Porthouse v, Parker, 1 Camp. R. 82 ; Bignold v, Waterhouse, 1 M. & Sclw. 
259 ; Whitney v. Sterling, 14 Johns. R. 216 ; Gowan v. Jackson, 20 Johns. R. 
176. But see Poland p. Boyd, 23 Penn. St. R 476. 

4 Bayley on Bills, ch. 7, § 2, p. 306 to 309 (5th edit. 1830) ; Barton v. Baker, 
1 Serg. & Rawle, 384 ; Warder v. Tucker, 7 Mass. R Denniston v. Imbrie, 
3 Wash. Cir. R. 401 ; RamduloUday u, Darieux, 4 WasL Cir. R 61. 
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having no funds of either in his hands, it may be different ; 
and no notice may be reqtired in order to charge him.^ 

§ 31.5. The old French law seems, in some respects, differ- 
ent from ours upon this subject. If the Drawee has no funds 
of the Drawer in his' hands at the time when the Bill is drawn, 
it seems that the Drawer is not entitled to strict notice of the 
dishonor by non-acceptance ; and, unless he can show some 
injury or prejudice by the omission to give him notice of the 
dishonor, the want of it will not exonerate him from liability 
to the Holder.^ The same rule seems also to have been ap- 
plied to the Indorsers in case the Drawee had not any funds 
in his hands belonging to them or to the Drawer ; for then 
th^ remained liable, even although no notice of the dishonor 
had been given tp them, unless they could show some injury or 
prejudice to themselves by reason of the omission.^ Pothier 
insists, however, that there ought to be -a distinction made in 
favor of the Indorsers, where the Bill has been accepted ; for, 
thereby, the Acceptor admits himself to be their debtor, and 
they, therefore, have an interest in having notice of the dis- 
honor in order to take measures against him.^ The modern 
Code of Commerce has in some degree modified tliese doc- 
trines. The Drawer is never liable, if he has made provision 
for the payment of tlie Bill at its maturity, unless he has re- 
ceived due notice of the dishonor ; but, if he has made no pro- 
vision, then he cannot object that he has not had due notice.® 

— • — — I .. .. — — - — 

I See Chiity on Bill*, ch. 10, p. 470, 471, 481 (8th edit. 1888) ; Id. p. 478 ; 
Bayley on Bills, ch. 7, § 2, p. 297 (5th edit. 1880) ; Id. p. 306, 807 ; Ex parte 
Heath, 2 Ves. & Beam. 240; Cory Scott, 8 Bam. & Aid. 619; Norton v, 
Pickering, 8 Barn. & Cressw. 610; Brown u. Maffey, 15 East, R. 216 ; Agan 
V, McManus, 11 Johns. R. 180; French's Executrix v. Bank of Columbia, 4 
Cranch, R. 141. 

* Pothier de Change, n. 156 to 158; Jousse, snr L’Ord. 1678, tit 5, art. 16, 
p. 109 ; Pardessns, Droit Comm. Tom» 2, art 424, 485 ; Post, § 872, 898, 478. 

3 Pothier de Change, n. 156 to 158^ 

4 Ibid. n. 158. 

* Code de Comm. 4U||#17, 170 ; Locrd, Esprit du Code de Comm, art 117, 
170, Tom. 1, p. 884, 526, 527 ; Pardessus, Droit Comm. Tom. 2, art 486. 
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If the Drawer, or any of the Indorsers, after the notice of the 
dishonor has been given, has recei^M in account, compensa- 
tion, (set-offj) or otherwise, the funds destined for the payment 
of the Bill, that will make him liable thereon, notwithstanding 
the want of dao notice.^ On the other 'hand, (as it should 
seem,) the Indorseva, with the exception of the cases last 
stated, are entitled to strict notice, and are absolved from all 
liability by the want of it, whether the Drawer has made pro- 
vision for the Bill or not, or whether the Bill has been accepted 
or not, or whether the Indorsers have received any injury or 
prejudice from the want of notice or not.® 

§ 316. There are other cases in wlych an Indor8er*would 
not be entitled to strict notice. As, for example, if he is* a 
mere accommodation Indorser, and, at the time of -his in- 
dorsement, he has received funds of the Drawer to pay the 
Bill and secure him an ample indemnity, he will not be per- 
mitted to object that he has not received due notice of the 
dishonor of the Bill ; for, in such a case, he cannot complain 
of any loss or injury from want of notice, since he has funds 
in his own hands to meet the payment.® If he has received 
funds from the Drawer for a part payment only, he will still 
be entitled to strict notice ; but at the same time, although no 
such notice has been given, the Holder will be entitled to the 
fuAds.* 


1 Code de Comm, art 170, 171 1 Loord, Esprit du Code de Comm. Tom. 1, 
p. 526, 527, art 170, 171 ; Pardessus, l>roit Comm. Tom. 2, art 485. 

2 Pardessus, Di^it Comm* Tom. 2, art 485. But see Bautayra, Comm. Code 
de Comm, art 117 ; Post, § 872, 898* But see Post, § 478. 

3 Chitty on ch. 8, p. 886 (9th. edit 1888) ; Id. ch. 10, p. 472, 478, 481, 

482 ; Bayley on Bills, cb. 7, § 2, p. 810 (5th edit 1830) ; Comey v. Da Costa, 
1 £sp. R. 802. See Wlitfield v, Bay8ge, 8 Boa. & Pull 97J^| Rogers u. Ste- 
phens, 2 Term R. 718; MartsA 18 Martt% B. U8* But see 

Kramer v. Sandford, 4 Watts & Setrg. 328. 

^ Bayley on Bills, ch. 7, § 2, p. 808 (5tlr edit 1880^ $ CUtty on Bills, ch. 8, 
p. 868 (8th edit 1888) ; Id. ch. 10, p.*489 ; Baker Camp. It 107 ; 

Comey v. Da Costa, 1 Esp. B. 302. See Wbhfield tfll^vage, 2 Bos. 8c PulL 
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§,817. It follows, a fortiori, that, if by prior arrangements 
between any of the parties, the necessity of notice has been 
expressly or impliedly dispensed with, as between these parties 
no notice need be given, and the want of it is entirely excused ; 
for here the maxim strictly applies : QuUibet potest renundare 
furi pro se intioducto} The same doctrine, founded upon the 
same general principle, pervades die French law ; ’ and, in- 
deed, it is so reasonable, that it should seem to be founded in 
the very elements of universal jurisprudence. 

§ 818 . On the other hand let. us consider some of the 


277. — ** It is no excuse for not giving notice to the Drawer, that, on an appre- 
hension that the Bill would *be dishonored, he lodged other money, which he 
had of the Drawee’s, in the hands of the Indorser, on an undertaking by the 
Indorser, ?jfchat he would return it whenever it should appear that he was ex- 
onerated from the Bill ; lor his having other money of the Drawee’s does not 
entitle him to apply it to the dishonored Bill unless he had notice of the dis- 
honor.” Chitty on BilB) ch. 10, p. 476 (8th edit. 1833) ; Clegg v. Cotton, 3 
Bos. & Pull. 239. 

1 2 Co. Inst 188 ; Wingate, Max. 483 ; Norton v. Lewis, 2 Connect. K. 478 ; 
Leonard v. Gary, 10 Wend. R. 504 ; Taunton Bank v. Richardson, 5 Pick. 436. 
But see Chitty on Bills, ch. 10, p. 483, 484 (8th edit 1833) ; Central Bank v. 
Davis, 19 Pick. 873, 375 ; Andrews v. Boyd, 3 Met R. 434. — Some of the 
cases upon this subject stand upon very nice grounds, and are not, perhaps, 
always easily reconcilable with the general principle here stated. In Free v. 
Hawkins, 8 Taunt R. 92, it was held, that evidence of a parol agreement be- 
tween the Holder and the Indorser of a Promissory Note, at the time of making 
and indorsing it, that payment should not be demanded of the Maker ofithe 
Note, at the time when it became due, nor until after the sale of certain estates 
of the Maker, was held inadmissible, because it controlled and varied the legal 
obligations of the Indorser. Chitty on Bills, ch. 10, p. 483 (8th edit. 1^833) ; 
Bayley on Bills, oh. 12, p. 491, 492 (dth edit 1830.) The same point was, in 
effect, adjudged in Woodbridge v. Spooner, 3 Barn. & Aid. 233 ; Rawson v. 
Walker, 1 Stark. K. 361 ; Hoare t^. Graham, S Camp. R. 57 ;''Bank of U. S. v. 
Dunn, 6 Peters, R. 61 ; Spring c. Lovett, 11 Pick*^R. 417 ; Trustees in Hanson 
V. Stetson, 5 Pick. R. 606. But there is some difficulty in recoiling this doc- 
trine with that prmnulgated by the Supreme Court of the United States, in the 
case of RennervC« Bank of Columbia, 9 Wheat. R. 68L But parol evidence of 
a bargain, after a Note or Bill has been ^ven or transferred, may be admissible 
to establish a waiver of notice, or a valid agreement to postpone payment, if 
founded on a sufficient consideration. Bayley on Bills, ch. 12, p. 493 (5th edit. 
1880) ; Hoare c. GhrabsiBi, 3 Camp. B. 37 ; Gibbon v. Scott, 2 Starh* R. 286 ; 
Story, Prom. Notes, § 276. 

9 Pardessus, Droit Comm. Tom. 2, art 425, 436. 




S75 


CU. IX.] PROCEEDINGS ON NON-ACCEPTANCE. 

cases, in which it has been held, that the want of notice is 
fatal, and not excused on the part ' of the Holder. And, in 
the first place, it may be stated, that neither the death, nor 
bankruptcy, nor the known stoppage or insolvency of the 
Drawee, will constitute any sufficient excuse for not making 
a due presentment of jhe Bill, or for not giving due notice 
of the dishonor of the Bill.^ Neither is it any excuse for the 
want of notice, that the Drawee or his place of residence 
could not be found ; nor that hd was imprisoned ; * nor that 
the Drawer or Drawee are non-existing or fictitious persons, 
and their names were used for purposes of fraud^ unless the 
Payee or Indorser, who is sued, was privy to the fraud.® 


1 Bayle.yon Bills, ch. 7, § 1, p. 251, 252 (5th edit. 1880); Id.th. 7, § 2, 
p. 802, 306 to 809 ; Chitty on Bills, ch. 8, p. 360 (8th edit. 1838) ; Id. ch. 10, 
p. 482, 525 ; Russel u. LangstafFe, Doug. R. 614 ; Esdaile v. Sowcrby, 11 East, 
R. 114 ; Ex parte Wilson, 11 Ves. 410, 411 ; Whitfield 4>. Savage,*2 Bos. & Pull. 
279 ; Rhode v» Proctor, 4 Barn. & Cressw. 617 ; Boultbee v. Stubbs, 18 Ves. 21 ; 
Nicholson y. Gouthit, 2 H. Black. 609 ; Camidge v. AJlenby, 6 Barn. & Cressw. 
873 ; Dennis v, Morrice, 3 Esp. R. 168. — Mr. Chitty states the reason of this 
doctrine as follows : “ The death, known bankruptcy, or known insolvency, of 
the Drawee, or Acceptor, or Maker of a Note, or his being in prison, or the 
notorious stopping payment of a banker, constitute no excuses, eitlier at law or 
in equity, or in bankruptcy, for the neglect to give due notice of non-accept- 
ance, or non-payment ; because many means may remain of obtaining payment 
by the assistance of friends, or otherwise, of which it is reasonable, that the 
Di%wer and Indorsers should have the opportunity of availing themselves, and 
it is not competent to the Holders to show, that the delay in giving notice has 
not, in fact, been prejudicial. It h^ been observed, that it sounds harsh, that 
the known bankruptcy of the Acceptor should not be deemed equivalent to a 
demand, or notice, but the rule is too strong to be dispensed with ; and a 
Holder of a Bill has no right to judge what may be the remedies over of a party 
liable on a Bill. It is no excuse, that the chance of obtaining anything upon 
the remedy over was hopeless, — that the person or persons against whom that 
remedy would apply,, were insolvent, or bankrupts, or had absconded. Parties 
are entitled to have that chance o6^red to them ; and, if they jure abridged of 
it, the law, which is founded upon the usage and custom of merchants, says, 
they are discharged.'* Chitty on Bills, ch. 10, p. 482, 488 (8th edit 1888.) 

2 Ibid. ; Price y. Young, 1 McCord, R. 888; Haynes u. Birks, 8 Bos; & Pull. 
588. 

3 Bayley on Bills, ch. 7, § 2, p. 810 (5th edit 1880) $ Leach u. Hewitt, 4 
Taunt R. 731. 
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§ 8I9. The French law, in like manner, requires a protest 
to be made, and notice to be given by the Holder, notwith- 
standing the bankru[)tcy, irfsolvency, or death of the Drawee.^ 
It is true, that, in the French law, the. rule is directly applied 
to cases of non-payment of the Bill ; but there does not seem 
any good reason to suppose, that it is not equally applied to 
cases of non-acceptance, 

§ 820 , The cases already mentioned, are cases of excuse on 
the part of the Holder, foi*want of notice. But the party, 
, entitled to notice, may, if he please, waive his right to notice, 
and render himself responsible for the dishonor of the Bill, 
notwithstanding the want of any notice whatsoever, or of any 
regular notice.^ [In such cases* there should be an allegation 
of waiter of notice ; for proof of a waiver of notice will not 
support an allegation that due notice was given.**] Let us, 
then, consider, in what cases such a waiver is to be inferred, 
and under what circumstances it is obligatory. In the first 
place, then, such a waiver may arise from an original agree- 
ment made with the Holder, contemporaneous with the in- 
ception or transfer of the Bill, Thus, for example, if the 
Drawer or Indorser of the Bill should, at the time of making 
or indorsing it,' write on the same an express waiver or 
dispensation of notice to him of the dishonor, that will re- 
lieve the Holder from all responsibility of giving notfce. 
But the language must be very clear to produce such an 
effect, and the intention will not be inferred from equivocal 
words, or words susceptible of a different interpretation.* 


I Code de Comm. art. 168 ; Pardesstis, Droit Comm. Tom. 2, art. 424. 

8 Woodman 4 ;. Thurston, 8 Cush. 157 ; Bickford r. Gibbs, 8 Cush. 164. 

3 Allen u. Edmundson, 2 Exch. R. 719 ; Bur^h u. Lepfge, 5 Mees. & Welsh. 
418; Hill V. Varrell; 8 Greenl. 233; Colt v. Miller, 10 Cush. 61. See, how- 
ever, Norton v, Lewis, 2 Conn. 478 ; Taunton Bank v. Richardson, 6 Pick. 
486. 

< Post, § 871; Lane v. Steward, 20 Maine R. 98; Coddington w. Davis, 
1 Comstock, R. 186 ; S. C. 3 Dcnio, R, 17. 
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In the next place, a waiver may be implied from subsequent 
circumstances. In general, it may be stated, that a party who 
is once discharged, by want of notice, or other laches, on the 
part of the Holder, is always discharged, and he cannot be 
made again liable, unless by his ow^i voluntary act.^ But, as 
has been already suggested, he may waive his right to take the 
exception, and confirirl his original obligation. If he makes 
such a waiver, in ignorance of the facts, he will not be bound 
thereby.^ But, if he makes it with a full knowledge of all the 

facts, but under a mistake of the law, he will be bound there- 

• 

by.^ And, under such circumstances, it will make no difier- 


1 Bayley on Bills, ch. 7, § 2, p. 812 (6th edit. 1880) ; Chitty on BIHs, ch. 10, 
p. 641 (8th edit. 1838.) 

2 Chitty on Bills, ch. 8, p. 873 (8th edit. 1838) ; Id. ch. 10, p. 633 to 686, 
538, 639 ; Bayley on Bills, ch. 7, § 2, p. 290 to 294 (6th edit. 1830) ; Blosard v, 
Hirst, 6 Burr. R. 2670; Goodall v.Dolley, 1 Term 11. 712 ; Stevens v. Lynch. 
12 East, E. 38 ; Jones v. Savage, 6 Wend. E. 658 ; Miller v.^Hackley, 6 Johns. 
E. 885 ; May v. Coffin, 4 Mass. E. 841 ; Warder v. Tucker, 7 Mass. E. 450 ; 
Canal Bank i>. Bank of Albany, 1 Hill, (N. Y.) E. 287. 

3 Chitty on Bills, ch. 10, p. 534 to 636 (8th edit. 1838) ; Bilbie v, Lumley, 2 
East, E. 469 ; Story on Eq. Jurisp. § 111, 116, 187; Stewart v. Stewart, 6 Clark 
& Finell. E. 964 to 971 ; Eichter v, Selin, 8 Serg. & Bawle,438. — - On this sub- 
ject, Mr. Chitty says ; “ It seems to have been once considered, that a misappre- 
hension of the legal liability would prevent a subsequent promise to pay from 
being obligatory, and that even money paid in pursuance of such promise, might 
be recovered back. But from subsequent cases it appears, that such doctrine is 
not law, and that money, paid by one knowing (or having the means of such 
knowledge in his power) all the cizx;umstances, cannot, unless there has been 
deceit or fraud on the part of the Holder, be recovered back again on account 
of such payment having been made under an ignorance of the law, although the 
party paying expressly declared, that he paid without prejudice. And, as an 
objection made by a Drawer or Indorser to pay the Bill, on the ground of the 
want of notice, is atricti juris, and fi^aently does not meet the justice of the 
case, it is to be inferred from the same eases, and it is, indeed, npw clearly estab- 
lished, that Wen a mere promise to pay, made after notice of the ^ts, and laehes 
oi the Holder, would be binding though the party making it misapprehended 
the law. Therefore, where the Drawer of a Bill of Exchange, knowing, that 
time had been given by the Holder to the Acceptor, but apprehending, that he 
was still liable upon the Bill in default of the Acceptor, three months after it was 
due, 8aid^< 1 know I am liable, and, if the Acceptor does not pay it, 1 will,* it 

82 » 
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ence, whether the party has paid the Bill under a mistake of 
law, or has only promised to pay the Bill.^ Indeed, a promise, 
by the party entitled to notice, to pay the Bill, is deemed a full 
and complete waiver of the want of due notice ; and payment 
of a part of the money (Ihe on the Bill will have the same 
effect.^ But, then, iu all cases of this sort, the promise must 


was adjudgeil, that he was bound by such promise ; and the Court said, * that the 
cases, above referred to, proceeded* on the mistake of the person paying the 
money under an ignorance or misconception of the facts of the case, but, that, in 
fne principal ease, the defendant had made tl^ promise with a^ull knowledge of 
the circiimstanpes, three months after the Bill had been dishonored, and could 
not now defend himself upon the ground of his ignorance of law, when he made 
the promise.' ” Chitty on Bills, ch. 10, p. 536, 687 (8th edit. 1833.) 

1 Ibid. 

3 Ibid, f Bayley on Bills, ch. 7, p. 291 to 293 (5th edit. 1830); Vaughan v. 
Fuller, 2 Str. R. 1246 ; Rogers v. Stephens, 2 Term R. 713 ; Wilkes r. Jacks, 
Peake, R. 202; Blesard v. Hirst, 5 Burr. R. 2670 ; Horford v. Wilson, 1 Taunt. 
R. 12 ; Solwyn, Nisi Prius, Vol 1, p. 52 (10th edit 1842) ; Lundie v, Robert- 
son, 7 East, R. 286, note ; Whitaker v, Morris, 1 Esp. R. 58, cited iu Chitty on 
Bills, ch. 10, p. 633, note, 8th edit ; Id. p. 500, 9th edit, as being reported in 1 
Esp. R. 68, but it is a mistake ; Lundie v. Robertson, 7 East, R. 231 ; Wood v. 
Brown, 1 Stark. R. 217. — Mr. Chitty says ; “ The consequences, however, of a 
neglect to give notice , of non-payment of a Bill or Note, or to protest a for- 
eign Bill, may be waived by the person entitled to take advantage of them. 
Thus, it has been decided, that a payment of a part, or a promise to pay the 
whole or part, or to * see it paid ; ' or an acknowledgment, that ‘ it must be paid,* 
• or a promise, that ‘ he will set the matter to rights ; ' or a qualified promise, or a 
mere unaccepted offer of a composition with other creditors, made by the per- 
son insisting on the want of notice (after he was aware of the laches)* to the 
Holder of a Bill, amounts to a waiver of the consequence of the laches of the 
Holder, and admits his right of action." Me immediately adds, what, in a prac- 
tical view, with reference to the declaration and pleadings in a suit, may be 
most material : ** And, in some of the cases upon this subject, the effect of such 
partial payment, or promise to pay, has been carried still further, and been con- 
sidered not merely as a waiver of the right to object to the laches, but even as 
an admission that the Bill or Note had, in fact, been regularly presented and pro- 
tested, and that due notice of dishonor had been given ; and this, even iu cases, 
where thC' party, who paid or promised, afterwards^ stated, that, in fact, he had 
not had due notice, &c. ; because it is to be inferred, that the part payment, or 
promise to pay, would not have been made, unless all circumstances had con- 
curred to subject the party to liability, and induce him to make such payment or 
promise. Thus, where an Indorsee, three months after a Bill became due, de- 
>manded payment of the Indorser, who first promised to pay it, if he would call 
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be equivocal, and amount to an admission of the right of the 
Holder ; or the act done must be of a nature clearly importing 


again with the account, and afterwards said, ^at he had not had regular notice, 
but, as the debt was justly due, he would pay it ; it was held, that the first con- 
versation, being an absolute promise to pay the Bill* was, pnmd /aete, an admis- 
sion, that the Bill had been presented to the Acceptor for payment in due time, 
and had been dishonored, and that due notice had been given of it to the In- 
dorser, and superseded the necessity of other proof, to satisfy those averments in 
the declaration ; and that the second conversation only limited the inference 
from the former, so far as the w^nt of regular notice of the dishonor to the de- 
fendant went, which objection ho.then waived. So, where the Drawer of a fot- 
eign Bill, upon li^eing applied to for payment, said, * My affairs are at this mo- 
ment deranged, but 1 shall be glad to pay it, as soon as my accounts with my 
agents are cleared,' it was decided, that it was unnecessary to prove the aver- 
ment of the protest of the Bill. And, in an action by the Indorsee against tlie 
Drawer of a* Bill, the plaintiff did not prove any notice of dishonor to the de- 
fendant, but gave, in evidence, an agreement madcr between a prior Indorser 
and the Drawer, afler the Bill became due, which recited, that the defendant 
had drawn, amongst others, the Bill in question, that it was over-duo, and ought 
to be in the hands of the prior Indorser, and that it was agreed, the latter should 
take the money due to him upon the Bill by instalments ; it was held, that this 
was evidence, that the Drawer was, at tliat time, liable to pay the Bill, and dis- 
pensed with other proof of notice of dishonor. Again, where, in an action against 
the Drawer, in lieu of proof of actual notice, the defendant's letter was proved, 
stating, ‘ that he was an ac<iommodation Drawer, and tliat the Bill would be paid 
before next term,' though not saying, ‘ by defendant,’ Lord Ellenborough said, 
‘ The defendant does not rely upon the want of notice, but undertakes, that the 
Bill will be duly paid before the term, either by himself or the Acceptor. I think 
the evidence sufficient.' ” Chitty on Bills, ch. 10, p. 683 to 536 (8th edit. 1833.) 
It is probably too late to attempt to modify or recall tlie decline in respect to a 
waiver of notice, by a new promise to pay the Bill. When such ^ promise is 
made, after the party is discharged in point of law, it would seem, upon princi- 
ple, difficult to perceive how it can, or ought to be binding, if there is not a new 
and sufficient consideration to support it, for a moral obligation is not sufficient. 
(See Borradaile u. Lowe, 4 Taunt. B. 93.) And there might, originally, have 
been a good ground io say, that the money, if paid by mistake of law, ought 
not to be recovered back, if, in point of moral propriety, it could be retained; 
and to have held, at the same time^ that a mere promise to pay, lender a mistake 
of law, was not of binding obligation, so as to be enforced in a suit. And, upon 
the other point, as a matter of evidence, a promise to pay may, in the absence of 
all controlling circumstances, be, primB. facie^ sufficient evidence of a regular 
protest and notice. But, when the fact is made out, that there yras no protest or 
notice, it seems difficult to perceive, upon what ground it can be maintaiaed, 
that the promise to pay, with knowledge of the fact, can be evidence of a protest 
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a like admission of his right. If it be defective in either re- 
spect, or if it be a conditional .offer of payment, not accepted, 
then, and in such a case, the Holder has no right to insist upon 
it as a waiver.^ So,, if the promise be qualified, it must be re- 
ceived with its qualification^ and cannot be insisted upon as an 
absolute waiver.*^ And this doctrine of waiver of the laches of 


and notice, which never existed. Mw'Bayley (on Bills, ch. 9, p. 406, 6th edit. 
1830) has justly remarked, that, under an allegation of notice, it may be ques- 
tionable, whether evidence can be given to excuse the want of n^cc, or, whether 
to let in such evidence, the facts, to excuse notice, should not be pleaded special- 
ly ; and he has cited Cory v. Scott, 8 Barn. & Aid. 619. In this respect, there 
may be just ground for a distinction between a case of protest, and notice given, 
but too late, and a case, where no protest or notice has been given at all. Firth 
t). Thrush, 8 Barn. & Cressw. 387 ; Baker v, Gallagher, 1 Washi Cir. R. 461 ; 
Porter V. Ray worth, 18 Edst, 417; lUchter w. Selin, 8 Serg. & Rawle, 438; 
Pierson v. Hooker, 3 Johns. R. 71 ; Martin n. Ingersoll, 8 Pick. R. 1 ; , Thornton 
V. Wynn, 12 Wheat. R. 183. 

I Chitty on Bills, ch. 10, p. 639 (8th edit 1833) ; Bayley on Bills, ch. 7, § 2, 
p. 291, 292 (6th edit 1830) ; Dennis u. Morrice, 3 Esp. R. 158 ; Cuming v. 
French, 2 Camp. R. 106, note. But see Margetson v. Aitken, 3 Carr. & Payne, 
B. 338. 

* Ibid.; Fletcher u. Froggatt, MSS., cited Chitty on Bills, ch. 10, p. 540, note 
(8th edit 1833) ; S. C. 2 Carr. & Payne, 569.*— Mr. Chitty (on Bills, ch. 10, 
p. 589, 640, 8th edit 1883) says : “ The conduct, however, of the party insisting 
on the want of notice, must, in general, be unequivocal, and his promise must 
amount to an admission of the Holder’s right to receive payment ; and, there- 
fore, where a foreigner only said, ‘I am not acquainted with your laws ; if I 
am bound to pay it I will,* such promise was not considered a waiv# of the ob- 
jection of.wiilit of notice ; and it has been considered, that if the promise were 
made on the arrest, it shall not prejudice ; but this doctrine seems questionable. 
If an Indorser propose to the Holder to pay the Bill by instalments, and such 
offer be rejected, he is at liberty afterwai^s to avail, himself of the want of no- 
tice. So, it was decided, that, if the Drawer or Indorser, after having been ar- 
rested, upon being a^ed what he had to propose by way of settlement, said, * I 
am willing to'give my Bill at one or two months,* but which was rejected, this 
does not obviate the necessity of proving notice ; and Lord Ellenborough ob- 
served, * This'offer is neither an acknowledgment, nor a waiver, to obviate the 
necessity of expressly proving notice of the dishonor of Uie Bill. He might have 
offered to give his acceptance at dne or two months, although, being entitled to 
notice of the dishonor Of the fbrmer Bill, he had received none, and, although, 
upon this compromise being refused, be meant to rely upon this objection. If 
the plaintiff accepted the offer, good and ^ell ; if not, things were to remain on 
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the Holder, in omitting due notice, either by acts, or by a new 
promise, seems equally applicable to the case of Indorsers, as it 
is to that of the Drawer.^ 0 , 

§ 821 . Having thus considered the cases in which the 
parties to a Bill may be charged 'or discharged from their 
liability as Drawers or Indorsers on the same, let us proceed 
to examine what are the rights attached by law in favor of 
the Holder, in case of a dishonor of a foreign Bill, by non- 
acceptancCi where he has given*due notice, or where* he is 
absolved fr6m giving notice, and. is in no default. And here, 
by our law^(different, as we shall presently • see, from the 
foreign law), immediately upon the dishonor of 'the Bill by 
non-acceptance, the Holder has a right to insist upon an 
immediate payment of the Bill, together with interest, dam- 
ages, and costs, as well from the prior Indorsers as from the 


the same footing as before it was made.’ But an offer to the Holder of a Bill of 
a general composition of so much in the pound on all the party’s debts, although 
not accepted, has been considered as dispensing with proof of notice of dishonor.” 
This last point is founded on the case of Margctson v. Aitkcn,.8 Carr. & Payne, 
338, which seems very questionable as an authority ; for the composition was not 
accepted. 

1 Thornton v, Wynn, 12 Wheat. R. 183. — Mr. Chitty, on this subject, says : 

It has been considered, that, admitting that a Drawer of a Bill may, by cir- 
cumstances, impliedly waive his right of defence founded on the laches ot the 
Holder ; yet, an Indorser can only do so by an express waiver, there being a 
material distinction in this respect between the situation of a Drawer and In- 
dorser.” Chitty on Bills, ch. 10, p. 540 (8th edit. 1833.) For thi^ position, he 
relies on the dictum of Sir James Mansfield in Borradaile v. Lowe, 4 Taunt K. 
93. But I know of no other authority which takes any such distinction between 
the case of a Drawer and an Indorser, as to waiver of notice, or other defence ; 
and, upon principle, it seems difhcult to support it. The case itself went off up- 
on the ground, that there ^was no express proof of any waiver. The intimations 
of Mr. Chief Justice Mansfield rather seemed to point to the question. Whether, 
as to the Indorser, there was any debt bindingftin conscience, upon which to 
found a valid promise. See Shepherd^ (Sorg.) aigument in the case upon the 
point of a valid consideration, and the distinction in point of fiEUity if not of law, 
between the case of a Drawer and that of an Indorser.' In Thornton r. Wynn, 
12 Wheat. R. 183, the Supreme Court of iiie U. States held the Indorser liable 
on a waiver by hjm of the laches of the Holder in i^t giving notice. See Bay- 
ley on Bills, ch. 11, p. 478 (5th edit. 1880.) 
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Drawer ; and, in default thereof, he may immediately com- 
mence separate actions against each of them, and pursue such 
actions to Judgment and execution until he has received full 
satisfaction from some one or* more of the parties.^ What the 
damages are, and should be, will more properly come under 
review, when we have occasion to consider cases of dishonor 
for non-payment of Bills. But it rrtay be here stated, that 
the like damages are ordinarily allowed in cases of non-accept- 
ance, al in cases of non-payment of Bills ; * and that they are 
governed by the Lex Loci contractus ; that is to say, the 
Drawer is responsible for damages according to the law of the 
place where the Bill is drawn, and the Indorsers are severally 
liable according to the law of the place, where they have made 
their respective indorsements.^ 

§ 822. In France, the liability of the Drawer and Indorsers, 
upon a dishonor of the Bill by non-acceptance, and due notice 
thereof, involves very different rights and responsibilities. For 
there, upon protest * for non-acceptance and due notice, the 
Drawer and Indorsers are, by the modern Code of Commerce, 
respectively bound to give security only for the payment of 
the Bill when due, or for reimbursement, together with the 
expenses of protest and reexchange. This security, whether 


I Post, § 3SB;. Chitty on Bills, ch. 8, p. 870 (8th edit. 1888); Bayley on 
Bills, ch. 9, p. 887, 831, 832 (5th edit. 1830); 2 Black. Comm. p. 469,470; 
Bright w. Furrier, Bull. N. P. R. 269 ; Milford v. Mayor, 1 Doug. R. 55, 56 ; 
Ballingalls v. Gloster, 8 East, R. 481 ; Whitehead v. Walker, 9 Mees. & Welsh. 
606 ; Mason w. Franklin, 3 Johns. R. 202 ; Boot v. Franklin, 8 Johns. R. 208 ; 
Robinson v. Ames; 20 Johns. R. 146 ; Watson v, Loring, 8 MaH. R. 657 ; Weldon 
V. Buck, 4 Johns. R. 144 ; Wild v. Bank of Passamaquoddy, 8 Mason, R. 505 ; 
Morgan c. Tdwles, 8 Martin, R. 730 ; Lenox w. Cook, 8 Mass. R. 460 ; Graves 
V. Dash, 12 Johns. R. 17; Deo|^n v. Henderson, 18 Johns. R. 822 ; Bank of 
Rochester o. Gray, 2 Hill, (N. Y.) R. 227. 

3 Mason v. Franklin, 8 Johns. R. 202; Graves ». Dash, 12 Johns. R. 17 ; 
Weldon Buck, 4 Johns. R. 144 ; Auri(^ v. Thomas, 2 Term R. 62 ; Mellish 
V. Simeon, 2 H. Black. 378 ; Laing n. Barclay, S Stark. R. 41 ; Chitty on Bills, 
Ft. 2, eh. 6, p. 666 to 670 (8th edit. 1838.) 

8 Ante, § 153, 169^ 170, 176, 177, note. 
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given by the Drawer or Indorser^ jcreates an obligation, in 
only with the person for and to whom th^^^^^particular 
secp^ty is giv^.^ And this seems, in its spirit and objects, 
to conform to the antecedent s^te of the commercial law of 
France ; for the Drawer and Endorsers, under that law, were 
held bound to a guaranty of an acceptance by the Drawee; 
although it did not decide what the effect of the guaranty 
should be.^ But, whether a Bill of Exchange has been 
accepted," ojr has been protested for non-acceptance, the'^Holder 
of the Bill is, according to* the French law, equally bound to 
present it, at. its maturity, to jhe Drawee, or Acceptor, for 
payment; dnd, in case of his refusal, he must* verify that 
refusal by a protest in due form, and give notice thereof also 
in due form, and proceed, thereon against the Drawer and 
Indorsers within the time prescribed by law.® What proceed- 
ings are to be had under the French law^ in cases of the dis- 
honor of Bills by non-payment thereof after acceptance, or 
non-i^ceptance, we shall presently have occasion to see.^ 


1 Code de Coinni. art, 120; Locr^, Esprit du Code de Comm. Tom. 2, art. 
120 ; Fardessus, Droit Comm. Toim 2, art 381, 382. 

2 Locrd, Esprit du Code de Comm. Tom. 2, art 120 ; Joussc, sur L'Ord. 1673. 
art. 2, note, p. 74, 75 (edit 1802) ; Pothier de Change, n. 70. 

3 Fotbier de Change, n. 133 ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 403, 410 
(5th edit) 

* See Pardessus, Droit Comm. Tom. 2, art 429 to 435 ; Code de Comm, art 
163 ; Post, § 393 to 395. 
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CHAPTER X. 

PKESENTMra^T FOR PAYMENT. 

§ S2S. We come, in the next .place, to the consideration 
of tiie Presentment of a foreign Bill of Exchange. We 
have already seen that the contract of iJie- Acceptor, by his 
acceptance, is, that he will pay the Bill upon due presentment 
thereof at its maturity, or its becoming due.^ The contract of 
JiRe Drawer, and of the Indorsers also, respectively is, not only 
that the Bill shall bd duly accepted, but that the Bill shall be 
duly paid by the Acceptor upon due pr^ntment for payment ; 
and, if not then paid and due protest is made, and due H^ce 
of the dishonor is given to them respectively, they wilI,iapon 
demand, pay the Bill, and also- the damages and expenses 
accruing to the Holder thereby.^ It is obvious, from this state- 
ment, that, while the contract of the Acceptor is absolute, that 
of the Drawer and Indorsers is conditional.’ Hence it be- 
comls important to ascertain at what time the presentment for 
payment ought to be made in order to bind the Drawer and 
Indorsers ; and if not duly paid, within ndiat time the protest 
should be made, and notice given to them respectively, of the 
dishonor. will of course require us to consider, (1.) the 

time ; {2.) titt^fdace ; (3.) the mode of presenlfaig the Bill for 
pajrmeit ; (4.) the person, by whom it is to be presented ; (5.) 


• Ante, § Its, 114, IIS, 253. 

* Chitty on Bills, ch. 9, p. S84, 885 (8th edit. 1838) ; 1 Bell, Comm. B. 8, 
ch. 2, § 4, p. 408 (5th edit) ; Ante, § 108, 109, 110, 111, 119, 128, 200, 224, 
226. ’ 

*Ibid 
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the person to whom it is to be presented; and (6.) what will 
be a good payment or other sufficient discharge of the Bill. 

§ First, as to t^e time of presentment for payment. 
It is obvious, that, where a Bill is made payable at a particular 
time, either with reference to its date, or to the sight thereof, 
or otherwise, payment is demandable, only when that time has 
expired, and not before. Still, however, although then de- 
mandable, the Holder might not choose to demand payment of 
the Acceptor at that time, but might omit, and delay it, at his 
pleasure, to a future time, unless there were some known rul^ 
of law, which should compel him to strict punctuaUty in point 
of tiriie. Now, it would be highly injurious to the interests of 
commerce, and to the security of the Drawers and Indorsers 
of negotialde instruments, if the Holder were at liberty to con- 
sult his own mere pleasure as to the time of making any 
demand of payment after a Bill became due, and might, after 
long delays, and non-payment, still have recourse over or 
against the Drawer or Indorsers. It would expose the latter 
to serious, and perhaps, to irremediable losses, which an earlier 
demand might have prevented ; and thus it would have a 
tendency to discourage the use and circulation of negotiable 
paper.' 

§ Hence the Commercial Law, which, throughout all 
its departments, inculcates the doctrine of reasonable diligence, 
and frowns upon and discourages laches, has introduced a rule 
of great strictness on this subject, which, although it may 
sometimes be found harsh, and, perhaps, severe in its practical 
operation, is, for the general purposes of business, highly use- 
ful to the commercial community, by introducing promptness, 
fidelity, and exactness, in the demand of payment of Bills of 
Exchange. The reason of the rule is thus briefly, but exactly, 
stated by Mr. Justice Blackstone: ‘‘The Bill, when refused, 


1 Ctitty on Bills, cb. D, p. 385 (8th edit. 1833.) 
B. OF EX. S3 
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must be demanded of the Drawer, as soon as conveniently may 
be ; for though when one draws a Bill of Exchange, he sub- 
jects himself to the payment, if the person, on whom it is 
drawn, refuses either to accept or pay, yet, that is with this 
limitation, that, if the Bill be not paid, when due, the person, 
to whom it is payable, shall, within convenient time, give the 
Drawer notice thereof ; for, otherwise, the law will imply it 
paid; since it would be prejudicial to commerce, if a Bill 
might rise up to charge the^^^Drawer, at any distance ""of time; 
when, in the mean time, all reckonings and accounts may be 
adjusted between the Drawer and Drawee.” ^ In respect to 
the Acceptor, who is held to be the party primarily liable, and 
the absolute debtor, the Holder is at liberty to allow him what- 
ever indulgence or delay he may please, short of the period, 
which would, under the statute of limitations, or prescription 
of the particular State or country, where the suit is brought, 
operate as a bar to his claim. But, as to the Drawer and In- 
dorsers, who are only collaterally and conditionally liable, the 
rule is far difierent. It is, that, in order to charge them, a 
demand of payment should be made of the Acceptor on the 
very day, on which, by law, the Bill becomes due ; and, unless 
the demand be so made, it is, generally, a fatal objection to 
any right of recovery against the Drawer, or the Indorsers, 
although the Acceptor himself may, and will, still be held on 
the Bill.^ If no particular time is fixed for the paynient of 


1 2 Black. Comm. p. 470; Allen v, Dockwra, 1 Salk. R. 127. 

8 Chitty on Bills, ch. 9, p. 385, 886, 422, 428 (8th edit. 1833) ; Bayley on Bills, 
ch. 7, § 1, p. 217, 232, 247 (5th edit 1880) ; Pothier de Change, n. 129 ; Cam- 
idge V. Allenby, 6 Barn. & Cressw. 373 ; Bridges v. Berry, 3 Taunt. R. 130 ; 
Jackson u. Newton, 8 Watts, R. 401 ; 1 Boll, Comm. B. 8, ch. 2, § 4, p. 408 to 
410 (5tb edit.) ; Robinson v. Blen, 20 Maine R. 109. Mr. Chitty has re- 
marked: ** It is a general rule of law, that where there is a precedent debt or 
duty, the creditor need not allege or prove any demand of payment before the 
action brought, it being the duty of the debtor to find out his creditor, and ten- 
der him the money ; and, as it is technically said, the bringing of the action is 
a sufiicient request It might not, perhaps, be unreasonaUe, if the law, in all 
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the Bill, as, if it be payable on demand, or at sight, payment 
must be demanded within a reasonable time, otherwise the 
Drawer and Indorsers will be discharged.^ A presentment or 


cases, required presentment to the Acceptor of a Bill, or Maker of a Note, be- 
fore an action be commenced against him ; because, otherwise, he might, on 
account of the negotiable quality of the instrument, and the consequent diffi- 
culty to find out the Holder of it on the day of payment, in order to make a 
tender to htra, be subjected to an action without any default whatever; and the 
engagement of tlie Acceptor of a Bill, or Maker of a Note, is to pay the money, 
when due, to the Holder, who shall, for that purpose, make presentment. AniJ 
one reason, why a party cannot recover at law, on a lost Bill or Note, is, that 
the Acceptor of the one, and Maker of the other, has a right to iflsist on having 
it delivered up to him, on his paying it. Is seems, however, that, in general, 
the Acceptor or Maker of a Note cannot resist an action, on account ol‘ neglect 
to present the instrument at the precise time, when due, or of an indulgence to 
any of tlie other parties. And on the above-mentioned principle, that an action 
is, of itself, a sufficient demand of payment, it has been decided, that the Ac- 
ceptor or Maker of a Note cannot set up, as a defence, the want of a present- 
ment t^.him, even before the commencement of the action, and although the 
instrutb^nt be payable on demand. But, in such a case, upon an early applica- 
tion, the Court would stay proceedings without costs.” Cbitty on Bills, ch. 9, p. 
391, 392 (8th edit. 1833) ; Bayley on Bills, ch. 6, § 1, p. 214, 215 (5th edit. 
1830); Id. ch. 9, p. 402; Dingwall v. Dunster, Uoug. R, 247 ; Anderson v, 
Cleaveland, cited aS Anderson v. Cleland in 1 Esp. Digest, N. Prius, 115 (4th 
edit), and in 13 ICast, R. 430, note; Rumball v. Ball, 10 Mod. R. 38; Reynolds 
V. Davies, 1 Bos. & Pull. 625 ; Hansard v. Robinson, 7 B. & Cressw. 90 ; Wil- 
liams V. Waring, 10 Barn. & Cressw. 2 ; Macintosh r. Haydon, Ryan & Mood. 
R. 363 ; Kerr v. Dick, 2 Chitty, R. 11 ; 1 Tidd. Pract. 145 (9th edit.) 

1 Chitty on Bills, ch. 9, p. 385, 412 (8th edit. 1833) ; Bayley on Bills, ch. 7, 
§ 1, p. 217, 232, 234 to 244 (5th edit. 1830); Camidge v. Allenby, 6 Barn. & 
Cressw. 373; Berry u. Robinson, 9 Johns. R. 121; Fry v. Hill, 7 Taunt. R. 
397; Field v. Nickerson, 13 Mass. R. 131; Sice u. Cunningham, 1 Cowen, R. 
397 ; Martin v, Winslow, 2 Mason, R. 241 ; Lord v. Chadbourne, 8 Greenl. R. 
198. — Mr. Chitty, in treating of the consequences of neglect to make due pre- 
sentment, makes the following pertinent remarks : In considering the necessity 
for a due presentment for acceptance, and for payment, and the time, when the 
same should be made, we have anticipated this inquiry ; and it may suffice to 
observe, that, on principle, perhaps more exactness and punctuality, in a pre- 
sentment for payment, may reasonably be required, than even in a notice of 
non-payment; because a prompt and regular demand of payment may fre- 
quently obtain payment from an Acceptor of a Bill and Maker of a Note, who 
is in a state of progressive insolvency, when a subsequent application of the 
same nature would become unavailing ; whereas, the loss of a day or more, in 
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demand of payment must be made personally upon the Accept- 
or, at his place of business, or at his dwelling-house, where 
his residence is known, or may be ascertained by reasonable 
inquiry; and cannot be made by a written demand, sent to 
him through the post-office.^ 

§ 826. Even the death, or known bankruptcy or insolvency 
of the Acceptor, will (as we shall presently more fully see 
be no excuse for the omission to demand payment at the time, 
when the Bill becomes due.^ The French law is 'precisely 
the same upon this point.* And it will make no difference, in 
the application of the rule by our law, whether the Bill has 
been taken or transferred for a precedent debt^ or for money 
advanced on a purchase thereof. In the former case, the right 
to recover the precedent debt, as well as the right to recover 
on the Bill, will be gone, and so also the right to recover back 
the money, or recover on the Bill, in the latter case.® Nor 
will the circumstance, that the Holder has received the Bill so 
near the time, when it becomes due, as to render it impracti- 
cable to make a presentment for payment at its maturity, con- 
stitute any excuse for the want of a due presentment, as to the 


giving notice of non-payment, rarely makes any actual difference. The rules, 
applicable to delay in notice of non-payment, will in general apply, and with 
more force, to delay in due demand of payment.” Chitty on Bills, ch. 9, p. 
423, 424 (8tli edit. 1833) ; Musson v. Lake, 4 Howard, Sup. Ct. R. 262. • 

1 Stuckert v. Anderson, 8 VVhart. R. 116 ; King r. Holmes, 1 Jones, (Penn.) 
-R. 456. 

2 Post, § 346. 

3 Ante, § 234, 279, 807, 818, 319 ; Post, § 346 ; Chitty on Bills, ch. 8, p. 860 
(8th edit. 1833); Id. ch. 9, p. 386, 389; Bayley on Bills, ch. 7, § 1, p. 251 
(5th edit. 1830) ; Molloy, B. 2, ch. 10, § 34 ; Russel u. Langstaffe, Doug. R. 
514 ; Esdaile v. Sowerby, 11 East, R. 114 ; Bowes v, Howe, 5 Taunt. R. 30 ; 
Howe i>. Bowes, 16 East, R. 112 ; S. C. 1 Maule & Selw. 555; Hunt v, Wad- 
leigh, 26 Maine R. 271. 

^ Pothier de Change, n. 146, 147 ; Pardessus, Droit Comm, Tom. 2, art. 424 ; 
Tom. 5, art. 1497 ; Post, § 347. 

« Chitty on Bills, ch. 9, p. 885 to 387, 417, 418 (8th edit. 1833) ; Bayley on 
Bills, ch. 7, § 1, p. 232 to 234 (5th edit. 1830) ; Camidge u. Allonby, 6 Barn. & 
Cressw. 373 ; Bridges i\ B^rry, 3 Taunt. R. 130. 
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Other parties to the Bill ; whatever might be the case, as to 
the party, from whom he then first received it ; in respect to 
whom, perhaps all, which can he required under such circum- 
stances, is to present it with reasonable diligence, as soon as it 
can be, for payment, and, if dishonored, to give him due notice 
thereof.^ The French law, upon this point also, seems 
exactly in coincidence with ours.® 

§ S27. Still, however, the same general grounds, which 
will ordinarily excuse the Holder for the want of due notice of 
dishonor, upon non-acceptance of the Bill, will furnish a suffi* 
cient excuse for the delay to make a due presentmiint for pay- 
ment of the Bill.® Thus, for example, the sudden illness or 
death of the Holder, or of his agent, or any other accident or 
casualty, or the operation of superior force, or political events, 
or war, which prevents a due presentment, will not prejudice 
the rights of the Holder, if he should afterwards make pre- 
sentment, and give notice, as soon as it can be reasonably 
done.^ So, if the Holder, at the time of the maturity of the 
Bill, be at a great distance from the Maker, so that it is impos- 


1 Chitty on Bills, ch. 9, p. 423 (8th edit. 1833) ; Anderton v. Beck, 16 East, 
R. *248 *, Bay ley on Bills, ch. 7, § 1, p. 243 (6th edit 1880.) 

2 Pardcssus, Droit Comm. Tom. 2, art 426 ; Id. Tom. 6, art. 1497 ; Post, 
§ 347. 

a Ante, § 233, 234, 808 ; Post, § 365. 

4 Ante, § 234, 280, 308, 309, 327 ; Chitty on Bills, ch. 8, p. 360 (8th edit 
1833) ; Id. ch. 9, p. 389, 390, 422, 423 ; Id. ch. 10, p. 485, 524; Patience v. 
Townley, 2 Smith, R. 223, 224 ; Tunno v, Lague, 2 Johns. Cas. 1 ; Ilopkirk v. 
Page, 2 Brock. R. 20. But see Schofield v. Bayard, 3 Wend. R. 488. 
Mr. Chitty, on this subject, says ; “ Provided the party, entitled to a Bill or 
Note, produce it, as soon as the impediment has been removed, and, in the 
mean time, take every step in his power to obtain payment at the appointed 
time, a delay in presenting the instrument itself at maturity may be excused, 
on account of any accident or circumstance not attributable to the party’s own 
fault. Thus, it has been considered, that the detention of the Bill by contrary 
winds, or the Holder’s having been robbed of the Bill, or the like, would afibrd 
an adequate excuse, provided he present it as soon afterward as he is able. 
So, the occupation of the country by an enemy will constitute an adequate 
excuse for delay.’’ Chitty on Bills, ch. 9, p. 422, 423 (8th edit. 1833.) 

33* 
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sible to make a due presentment on his part, and he has been, 
in fact, guilty of no laches in being in such a predicament, it 
has been held, that he will be excused, if he afterwards makes 
a presentment, as soon as he reasonably may.^ [But where 
the Maker of a Note which is made, dated, and delivered to the 
Payee in Boston, Mass., resided in North Carolina when the 
Note was made, and when it matured, an Indorsee who re- 
ceives the Note with knowledge of these facts, and in time to 
demand payment of the Maker at its maturity, cannot recover 
of the Indorser, without such demand^ It might not be so, if 


A Freeman v, Boynton, 7 Mass. R. 483. The case itself went much further, 
and on this account may be open to some question. 

[2 Bank of Orleans v. VVhittetnore, 20 Boston Law Rep. 333. Abbott, J., 
there said : ** This is an action of contract against the defendants as Indorsers 

of a Promissory Note for $1,000, given by one Moore to the Commercial Mutual 
Insurance Company, payable in one year, indorsed by the Insurance Company 
to the defendants, and by the defendants to the plaintiffs. The Note was dated 
in Boston, and delivered to the Payees in the same place. The agreed facts 
show that the Promisor, Moore, at the time of making the Note, and when it 
became due, resided, and had his only place of business in Newbern, North 
Carolina, and that this fact was known to the plaintiffs when they took it, long 
before it became due, and in season to send it to Newbern to demand payment 
of it of the Promisor. It is further agreed that before the Note became due, the 
plaintiffs, a banking corporation in Vermont, sent the Note to their agent in 
Boston for collection, who called on the defendants to have them waive a 
demand, but that they refused so to do, and told the agent to send it to New- 
bern, and have it demanded of the Maker ; and that the agent thereupon sent 
it to a bank in Newbern for collection, in season for a demand, but that the 
cashier of the bank to which it was sent, for some reason neglected to make a 
demand on the Maker, and returned the Note to the plrflntiifs* agent in Boston, 
who received it on the 5th of Mayj 1856, the last day of grace on it being the 
day before, May 4th, which was Sunday. On the same day he received the 
Note, the agent notified the defendants that it had been returned unpaid, and 
^demanded it of them, and also caused it to be sent to Newbern again to be pro- 
tested, which ‘was done in the due course of mail, without unnecessary delay. 

“ Upon these facts the plaintiffs contend the defendants are liable, and put 
their claim upon two grounds, which they maintain to be law, either of which 
would bo sufficient to sustain this action. First, that a Holder of a Note has 
a right to retain it the whole of the day it becomes payable, waiting for the 
Maker to come to him to pay it, and then has a reasonable time after the expi- 
ration of* that day to send to the place of residence of the Maker to demand it. 
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the Holder did not know of the Maker’s residence out of the 
State.^j So, if the Acceptor has absconded before the day of 


and notify the Indorsew of such demand. Secondly, where the Maker of a 
Note lives out of the State, and has no place of business in it, and the Note is 
dated and delivered within the State, although not made payable at any par- 
ticular place, that under such circumstances no demand upon the Maker is 
rcfiuired in order to charge an Indorser. 

“ We think neither of these claims can be sustained, and that an examina- 
tion of the principles of the law regulatiifg commercial negotiable paper, will 
show beyond all (piestion their'Yallacy. What is the contract of the Indorser ? 
Simply this, that if the Note is demand^ of the Maker on the day it become? 
payable and is not paid, and he^is Jasonably notiflhd of suc|^ demand and 
refusal, he will pay it. This is the conti^t generally, although there are, of 
course, cases where such demand may be excused, which are, however, but 
exceptions to the general rule. The first proposition does not fall within any 
of the excci)tions, and if it can be sustained, will work an entire change in the 
law regulating the contract of an Indoi'ser, so that instead of being necessary, 
hereafter, to demand payment of the Maker in order to charge an Indorser on 
the last day of grace, it will be only necessary to use duo diligimce to make 
such demand as soon as is reasonably possible after the expiration of that day. 
The claim is based upon the ground that the Maker has the whole day to pay 
the Note, that it is his duty to seek the Holder, and not the Holder’s to find the 
Maker, and that the fornujr has a right to wait the whole of that day for the lat- 
ter to come to him and pay it. If this reasoning is sound, of course, in no case 
would it be necessary to demand payment of the Note until the expiration of 
the last day of grace. But this seems to us to be strangely confounding the 
situation and liabilities of Maker and Indorser, and entirely disregarding the 
ditfcrence between them. It is true, that as far as the Maker is concerned, 
there is no duty on the part of the Holder, either to demand on the last day of 
grace, or at any other time ; but when the Indorser is attempted to be holden, 
then the Holder must demand the Note on the day it becomes payable, not for 
the purpose of affecting in’ any way the duties or rights of the Maker, but 
simply to do that act upon the performance of which as a condition precedent 
rests the liability of the Indorser. It is said there are cases where, from the 
necessity of the case, the demand cannot be completed until after the last day 
of grace, as where there are two Makers, not partners, who live so far apart 
that it is impossible to make the demand on both on the same day, and also, 
where a Note is indorsed to a Holder at such a distance from the Maker and 
at so short a time before its maturity, that no demand can be made. This 
undoubtedly is true in the cases put, and under such circumstances the law 
would not require that to be done, which was impossible by the exercise of 
ordinary diligence, and which the Indorser knew was impossible. In such cases. 


t Smith V, Philbrick, 21 Boston Law Rep. 579. 
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payment, and he cannot be found, and his place of residence is 
deserted, the omission to make due presentment would, it 


it would be undoubtedly holden that by the act of indorsing there was a waiver 
of strict compliance with the general rule of law, and that all the fadorser con- 
tracted for was that a demand should be completed as soon as it cduld be done 
by the exercise of ordinary diligence. 

“ We are aware that there are tfrp cases in our own reports, and one in 
New Hampshire, where a differerS rule is enacted. Freeman r. Boynton, 
7 Mass. 483 ; Barker v. Parker, 6 P|ek. 80 ; Hadduck v. Murray, 1 N. II. 140. 
Of course we are bound, as a matili$^^M|^hority, by whatever has been decided 
by our own l^upreme Court, in them, but not by any mere 

enuruuation of opinion upon matto0^4t^^|^iiAsary to be passed upon in deed- 
ing the case under consideration^^ rule otherwise, and were all the 

dicta of Courts in the report||^|^|^i#||mtions, not necessary to be passed upon 
and decided, to be taken as aull^i4l^i^.<.^e should have a mass of bad logic and 
inconclusive reasoning, which would go far to overwhelm the law in a wreck of 
confusion worse confounded, and beyond possibility of extrication. In the two 
cases cited from our own reports, it was not necessary to make any such enun- 
ciation of doctrine as is there made to decide the cases ; indeed, in both of 
them the adjudication was made on diflerent grounds, the first that even under 
the rule as claimed there was no sufficient demand, and the second upon the 
proof of a waiver of demand by the Indorsee. Although, of bourse, we receive 
any expression of the learned Judge who gave the opinion in those cases with 
the greatest respect, we arc not bound by it an authority, more especially as it 
is not supported by the citation of a single authority. The case in New Hamp- 
shire cannot be disposed of in the same way ; it is exactly in point, but of no 
further authority here than as the expression of the opinion of a highly respect- 
able tribunal, which may commend itself to the judgment of our Courts as a 
true exposition of the law. The learned Judge who delivers the opinion cer- 
tainly states very boldly that the rule is settled by authority to be as he states 
it, and makes several citations in support of his assef'tion, As a matter of curi- 
osity we have examined the cases cited, and find that in each, with the excep- 
tioti of the case of Freeman v, Boynton, the demand was regularly made on the 
Maker on the last day of grace, and the whole question was in reference to the 
time within which notice should be given to the Indorser of such demand, so 
that in fact the opinion is not sustained by one of the authorities cited. These 
are the only cases which distinctly affirm the doctrine claimed, while on the 
contrary the latest text-books deny the authority of those cases, and claim the 
law to ^ that the demand on the Maker must be made on the day the Note 
becomes due, if it can be done by the exercise of due diligence. Bayley on 
Bills, p. 232 ; Story on Prom. Notes, § 265, n. 2 ; Chitty on Bills, p. 854. So are 
also the New York cases, Jackson v, Kichards, 2 Caines, 843 ; Griffin v. Goff, 
12 Johns. 423 ; Johnson v. Haight, 18 Johns. 470. Nor can any English case 
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seems, be thereby excused.^ In like manner, the delay to 
make a presentment for payment in due time will be excused. 


of received authority found where it is not holden that the Holder must 
exercise due diligence to make the demand on the day the Note becomes pay- 
able, where a demand at anytime is required. It is believed, also, that the 
almost univ^al and well established practice of the commercial and business 
community conforms to, and sustains such a rule. Notwithstivnding then the 
dicta in the two cases referred to in our own Courts and the decision in New 
Hampshire, we are satisfied that it is not>^w, nor ever has been the law, that 
where the Maker of a Note did not live m the same town with the Holder, it 
was not necessary to present and dema^^|paymcnt on the day it became pay- 
able in order to charge the Indot»etji|||||ipht^^it might be dune within a season- 
able time then^after ; on the believe the law alway s to have re- 

qufred that whenever any dema^wlSP^'aker is necessary, the Holder must 
use due diligence to make that demai^|r^|rilhe day the Note is payable, and 
not after its expiration. By deciding cases where any demand on 

the Maker is necessary, due diligence nl^J^Sd’^used to make such demand on a 
day certain, namely, the day the Note becomes payable, we have a certain, well 
defined, and easily understood rule of action ; while the doctrine contended for 
by the {)laintilF would, instead thereof, establish that most glorious uncerUiinty, 
wher6 no one can tell beforehand the law by which he is to regulate his con- 
duct; an uncertainty which all well regulated systems of jurisprudence seek to 
avoid, though unfortunately too often without success. 

“The further ^Juestion remains, — Is it necessary in order to charge the 
Indorser to make any demand on the Maker, who at the time of the making 
and maturity of the Note continued to reside in another State, the Holder 
knowing that fact and taking the Note in season to make the demand ? This 
question has not been decided in this State, though we think a conclusion can 
be easily arrived at by a reference to the well established principles governing 
negotiable paper. As we have before seen, the general rule defines the obliga- 
tion of the Indorser to be an agreement to pay the Note, provided the Holder 
either demands it, or uses due diligence to demand it of the Maker when it 
becomes due, except in certain excepted cases, and gives notice of such demand 
to the Indorsee. Whenever, then, the Maker lives in a different SUitc from 
the Holder at the inception of the contract, and this fact is known, the Not^ is 
taken, as far as the Indorser is concerned, upon the understanding that a de- 
mand must be made. There is no hardship in such a requirement, because if 
such was not intended to be the contract, then the Note should have been made 
payable at a place certain, and if the Holder takes it without being made so 

1 Chitty on Bills, ch. 7, p. 307 (8th edit. 1833) ; Id. ch. 8, p. 860 ; Id. ch. 10, 
p. 485, 524 ; Lehman r. Jones, 1 Watts & Serg. 126 ; Spies v. Gilmore, 1 Com- 
stock, R. 321 ; Taylor v. Snyder, 8 Denio, R. 151 ; Story on Prom. Notes, 
§ 264. But see Pierce v. Cate, 12 Cush. 190. 



894 ' BILLS OF EXCHANGE. [cil. X. 

SO far as respects the Drawer, but not as to the Indorsers, 
where the Drawer has no funds in the hands of the Acceptor, 
and had no right to expect acceptance or payment of the Bill.* 
So, it will be excused . by a new promise to pay the Bill, with 


pay^le, knowing wliero ttio Maker resided when made, he makes the contract 
with a full understanding of what is required of him, and cannot complain of 
the hardness of the obligation which he voluntarily assumes. We believe this 
to be the well settled practice among business and commercial men in this com- 
munity, and that the constantly increasing intercourse between the people of 
dilfercnt States requires that the rulp shouhl be adhered to. Both principle 
Snd authority concur in the support of t]||||pequii'ement. Bayley on Bills, p. 231 ; 
Chitty on Bill^ p. 35t; Story on Proril. jfdtes, § 262 ; Taylor w. Snyder, 3 Deiiio, 
145 ; Spies v. Gilmore, 1 Comstock, 851. No English case of established authority 
can be found to sustain a contrary doctrine. In this country the rule is differ- 
ent, indeed, in one of the States. Hepburn v. Toledun, 10 Martin, 643. The 
cases cited, however, (Prior u. G^nty, 10 Geo|gia R. 300, Shutler y. Piatt, 
12 Wils. li. 417, and Gillespie r. Hemnaham, 4 McCord, 503,) arc not in point, 
and do not sustain the claim made by the plaintiff. We think the rule should 
only be extended to the case where the Maker has removed from the State 
since the making of the Note, as then it may well be claimed that the Indorser 
coiitraoted upon the ground that the demand was to be made in the State, and 
the obligation of the Holder cannot be altered by the act of the Maker without 
any fault of his. In this State the Court intimate that when the indorsement 
is made after the removal of the Maker to another State, which fact is known 
to the Holder, a demand must be made on the Maker, although when he gave 
the Note he was a resident here. Wheeler v. Field, 6 Met. 290. If such is the 
law, for a still stronger reason must tlie demand be made on the Maker, when 
ho is known to the Holder never to have had a residence within the State, and 
when by the exercise of due diligence a demand on him could be made. We 
think also in reference to the law applicable to negotiable paper, in the absence 
of any express decision of our own Courts, a case directly in point passed upon 
by the Courts of New York should be of great and controlling weight and author- 
ity. The result to which we have come from an examination of the principles 
aifd authorities applicable to the case at bar, is this, that as the Maker of the 
Note was not a resident of this State when it was made, or became due, which 
fact was known to the plaintiffs when they took it, and as it was possible for 
them by the exercise of due diligence to have demanded payment of the Maker 
the day it became payable, and they neglected so to do, they cannot under such 
a state of facts recover agmnst the defendants who are Indorsers.”] 

I Chitty on Bills, ch. 7, p. 800 (8th edit. 1833) ; Id. ch. 9, p. 889, 390, 423, 
424 ; Id. eh. 10, p. 485 ; Ante, § 311 ; Walwyn v. St. Quintin, 1 Bos. & Pull. 
662 ; Dollfus v. Frosch, 1 Denio, R. 867. 
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a knowledge of the want of due presentment, or by an une- 
quivocal waiver of the laches.^ 

§ 328. And not only must the Bill, ordinarily, he pre- 
sented for payment on the very day, when it becomes due, but 
it should be presented within reasonable hours of that day, 
otherwise, the objection will be fatal.^ What is a reasonable 
hour, must depend upon the known habits of business and 
customs of the place, where the Bill is payable^ If the Bill is 
payable at a banker's, it should bd presented there within the 
usual banking hours of busineiss.^ If presented for j)ayment 
at the counting-room of the iS^ptor, it slioqjd be within the 


1 Chitty on Bills, oh. 9, p. 390, 424 (8th edit. 1833.) 

‘-2 X^ost, § 346 ; Ante, § 236, 291 ; Chitty on Bills, eh. 9, p. 421, 422 (8th 
edit. 1833) ; Bayley on Bills, eh. 7, § 1, p. 224 to 226 (5th edit. 1830) ; I’arker 
.r. Gordon, 6 Esp. It. 42 ; C. 7 East, It. 385 ; EHbrd v. Teed, 1 Maulc & 
Belw. 28. 

3 Ibid. ; Parker v, Gordon, 7 East, R. 385 ; Elford o. Teed, Maulc & 
Selw. 28; Morgan v, Davison, 1 Starkie, It. 114; Garnett v. Woodcock, 
I Starkie, It. 476 ; S. C. 6 Maule & Selw. 44 ; Jenks v. Doylestown Bank, 
4 Watts & Serg. 505. — Mr. Chitty says: “ A presentnaent for payment of a 
Bill, payable on a day certain, should, in all cases, be made within a reasonable 
time before the expiration of the day, when it is due ; and, if, by the known 
custom of any particular place. Bills are only payable within limited hours, 
a presentment there, out of those hours, would be improper ; and this rule 
extends, also, to a presentment, out of the hours of business, to a person of a 
particular description, where, by the known custom of the place, all such per- 
sons begin and leave off business at stated hours. And, therefore, when a Bill 
is accepted, payable at a banker’s, it must be presented there belbre five o’clock, 
or the usual hour of shutting up their shop ; and presentment afterwards will 
not entitle the notary to protest it. And no inference is to be drawn from the 
circumstance of the Bill being presented by a notary in the evening, that it had 
before been duly presented within the banking hours. However, a present- 
ment of a Bill at a banker’s where it is payable, is sufiicient, although it be 
made after banking hours, provided a person be stationed there by the banker 
to return answers, and he refuses to pay the Bill. And when the party to the 
Bill or Note is not a banker, a presentment at any time, not during the hours 
of rest, however late in the evening, will, in general, suffice. And in a recent 
case it was decided, that a presentment between eight and nine o’clock in the 
evening, at the house of a trader or merchant, is quite sufiicient ; and thb, 
although no person was there to give an answer I ” Chitly on Bills, ch. 9, p. 421, 
422 (8th edit. 1833) ; Bayley on Bills, ch. 7, § 1, p. 224 to 226 (5th edit. 1830.) 
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usual hours of his keeping his counting-house open, or the 
ordinary course of transacting business at counting-houses in 
the same place. If presented for payment at the dwelling- 
house, or other place of residence of .the Acceptor, it should 
be within such reasonable hours as the family are up, and in a 
condition usually to receive demands of that nature, or to 
transact business.^ 

§ 8)^9. But the question will still remain. At what time is 
a Bill properly due 1 Or, in other words, At what time has 
it arrived at maturity, so that payment may be demanded of 
the Acceptor ? Jit first view,*an uninstructed reader might 
imagine, that this could scarcely present any practical difficul- 
ties at to its solution. Upon farther inquiry, how^ever, it will 
be found to involve questions of a highly important character, 
and originally not without difficulty, although now the rule is 
fixed and established beyond any reasonable controversy. Let 
us, for example, suppose a Bill to be drawn on the first day of 
January, 1842, payable at ten days after date, without grace. 
Is it due on the tenth day of January, or on the eleventh day 
of January % It is now settled, that it is due on the eleventh 
day of January, or, in other words, the day of the date is ex- 
cluded from the computation.* The same question might be 
propounded, as to a Bill payable ten days after sight, without 
grace, and accepted on the first day of January ; and it ought 
to receive a similar answ^er.® But it will be found that, in 
other cases, not of a commercial nature, great controversies 
have arisen, at the Common Law, as to the computation of 


1 Ibid. ; Ante, § 236 ; Barclay v. Bailey, 2 Camp. R. 627 ; Wilkins v. Jadis, 
2 Barn. & Adolph. 188; Morgan v. Davison,! Starkic, R. 114; Triggs v. 
Newnham, 10. Moore, R. 249. 

2 Chitty on Bills, ch. 9, p. 403, 404, 406 (8th edit. 1833) ; Bayley on Bills, 
ch. 7, § 1, p. 248 to 250 (5th edit. 1830) ; Bellasis u. Hester, 1 Ld. Raym. 280 ; 
Coleman n. Sayer, 1 Barnard. R. 303 ; S. C. 2 Str. R. 829 ; Blanchard v, Hil- 
lianl, 11 Mass. R. 85; Woodbridge r. Brigham, 12 Mass. R. 403; S. C. IS 
Mass. R. 656 ; Henry v* Jones, 8 Mass. R. 453. 

3 Ibid. 
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tioae, when deed* Mad Other inetroments are to have effect and 
operation firon -the date^ior from die day of the dat« thereof, 
or with reitfenee thereto, whether the day of die date ie to be 
takoi as exdHsive ot iiu^uuve.^ 

§ 8^ a. The Ftench law reet^fnizes the same doctrine, that 
the timawhMi a is to heoeme due is exdunve of the day 

the date, if it is payable at ascertain number of days after 
date ; exclosive of the day of die aoei^tanee, if it is payable 
at a certain number of .days itftertacoeptanee { the general rule 
being. Diet termini non eompntatur in termino* 

§ 830. Agntn. Sa[^paee a foreign Bill of ^dwiige, drawn 
on the tenth day of January, [February,] payable ?o a month, 
without grace ; how is the month to he reckoned ? Is it 
a lunar month, or a calendar month, or the period of thirty 
days ? By the Coraown Lavf of Ek^land a month is oa»> 
stiuitly deemed a lunar month, as well in computations made 
in the construction of statutes as in the construction of mere 
Common-Law contraets.* But, by the universal rule of the 
commercial world, including England and America, a month 
is now deemed, in all cases of negotiable instruments, and, 
indeed, in all commercud contracts, to be a calendar month.* 

1 See Pugh v. The Duke of Leeds, 2 Cowp. 714 ; Glassington v! Rawlins, 8 
East, R. 407 ; Lester i;. Garland, 15^ Tes. 254 ; Castle v. Burditt, 8 Term R. 
628 ; 4 Kent, Coipm. Leot 56, p. 95, note (5), (4th edit.) See Bigelow v. 
Willson, 1 Pick. B. 485 ; Preabrej v, Willtama, 15 Mass. R. 193. 

* Dclvincourt, Dfoit Comm. Tom. 1, Liv. 1, tit. 7, p. 77 (2d edit.) ; Pothier 
de Change, n. 186. 

3 Chitty on Bills, oh. 9, p. 406 (Sth edit 1888) ; 2 Black. Comm. 141 ; Lacon 
V, Hooper, 6 Term R. 225 ; Castle v, Burditt, 8 Term R. 628 ; Catesby’s case, 
6 Co. Rep. 61 ; Lang v. Gale, 1 Maule & Selw. Ill ; In the matter of Swinfbrd 
and Horn, 6 Maule & Selw. 226. 

4 Ante, § 148; Bayfejron Bilb, du 7, § 1, p.^247, 250 (5th edit 1880); 
Chitty on Bills, ch. 9, p^ 403| 404 (8th edit^l888) ; 4 Kent^ Oonnn. Lect 56, 
p. 95, note (5), (4th edit.) ; Jol^ p. Toiing, 1 Esp. R. 186 ; *]Rtus e. Lady Pres- 
ton, 1 Str. R 652. — tn Ameiioa the computation has generally, but not unl- 
Tersally, been by oalendal* mon^ end nbt by lunar months, as well in the con- 
struction of statutes as of common contracts See 4 ^ent, Comm. Lect 56, 
p. 95, note (5), (4th edit) ; Hunt u. Holden, 2 Ma6i. lEt Ito ; Aveiy v. Pixley, 
4 Mass. R. 460. 

B. OF BX. 
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Heoc6,in the case above supposed, the > Bill will, without grace, 
be* payable on the tenth day of February, [March,] it being 
tiie day on which the month will expire; and no allowance 
will be made for the fact, that February may or does contain 
Imly twenty-eight days.^ A Bill of Exchange, therefore, dated 
the first day of January, and payable six months after date, 
or after sight, without grace, will be payable on the corre- 
sponding day of the sixth month, namely, the first day of July, 
for then the six months willaexjnre, whatever number of days 
the intermediate months may contain. 

§ SSI. But all countries do not even now use the new 
style, but some (as, for example, Russia) still continue to use 
the old style, in the' computation of time, it becomes neces- 
sary to attend to this circumstance, with reference to Bills 
drawn in or upon foreign oouiilries, whiidi use different styles.’* 


1 Tassell v. Lewis, 1 Ld. Raym. R« 743 ; 3 Kent, Comm. Lect 44, p. 102, 103, 
104 (6th edit) 

8 Beawes, Lex Merc, by Chitly, Vol. 1, p. 608 (edit 1813) ; Kyd on Bills, p. 
7 (3d edit.) — The following historical account of the old and the new style is 
takea from Dr. Lieber’s valuable Encyclopiedia Americana, Vol. 2, title. Calen- 
dar, From the inaccuracy of the Roman method of reckoning, it appears, 
that, in Cicero’s time, the calendar brought the vernal equinox almost two 
months later than it ought to be. According to the last letter of the tenth book 
of Cicero’s Epistles to AUicus, this equinox was not yet past, although it was 
near the end of May, by their calendar. To che6k this irregularity, Julius 
Ctesar, on being appointed dictator and pontiff, (A. U. C. 707,) invited the 
Greek astronomer Sostgenes to Rome, who, with the assistance of Marcus 
Fabius, invented that mode of reckoning, which, after him who introduced it 
into use, bhs been called the Julian Calendar. The chief improvement con- 
risted in restoring the equinox to its proper place in March. For this purpose, 
two months were inserted ^tween i^vember and December, so that the year 
707, called, from this eircnmstance, year of confumon, contained fourteen 
mnntha. In jbe number of days, the Greek computation was adopted, which 
made it 863^. ISie humber^and^ names df'the months, were kept linaltered, 
srith the exception of QuinriliSf which was henceforth called, in honor of the 
author cS the improvement, JuUus. To dispose of the quarter of a day, it was 
determined to intercalate a day every fourth year, between the 23d and 24th of 
February. This was called an inteToakry day, mad the year in which it took 
place was called an intercalary year, m*, as we term it, a leap year. This calen- 
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Under the old style, -the course of reckoning is according to 
the Julian Cidendar ; but under the new, it is according to the 


dar contijjued in use among the Romans until the fall of the empire, and through- 
out Christendom, till 1582. 'The festivals of the Cbristiah Church wore deter- 
imned by it. With regard to Kaster, however, it was necessary to have refer- 
ence to the course of the moon. The Jews celebratetl Eiaster (i. o. the Pass- 
over) on the 14th of the month Niaan (or March) ; the Christians in the same 
month, but always on a Sunday. Now, as the Easter of the Christians some- 
times coincided with the Passover of the Jeers, and it was thought unchristian to 
celebrate so important a festival at the same time as the Jews did, it was re- 
solved, at the Council of Nice, 325, A. D., that, from that time, Easter should 
be solemnized on the Sunday following the first full moon after the vernal 
equinox, which was then supposed to take place on the 2Ut of hfarcli. As the 
course of the moon was thus made the foundation for determining th^ time of 
Eiister, the lunar cycle of Meton was taken for this purjwse ; according to 
which, the year contains 365^ days, and the new moons, after a period of nine- 
teen years, return on the same days as beforj. The inaccuracy of the Julian 
year, thus combined with the lunar cycle, must have soon discovered itself, on a 
comparison with the true time of the commencement of the ecpiinoxes ; since 
the received length of 865J days exceeds the true by about eleven minutes ; so 
that, for every such Julian year the equinox receded eleven minutes, or. a day 
in about 130 years. Iti consequence of this, in the 16th century, the vernal 
equinox* had changed its place in the calendar from the 2l8t to the 10th ; that 
is, it really took place on the 10th instead of the 21st, on which it was placed 
in the calendar. Aloysius Lilius, a physician of Verona, projected a plan for 
amending the calendar, which, after his death, was presented by his brother to 
Pope Gregory XlII. To carry it into execution, the Pope assembled a number 
of prelates and learned men. In 1577, the proposed change was adopted by all 
the Catholic princes; and, in 1582, Gregory issued a brief, abolishing the Julian 
Calendar in all Catholic ebuntries, and introducing, in its stead, the one now in 
use, under the name of the Gregorian, or reformed Calendar, or the New Style, 
as the other was now called the Old Style. The amendment consisted in this : 
10 days were dropped after the 4th of October, 1582, and the 15th was reckoned 
immediately after the 4th. Every 100th year, which, by the Old Style, was to 
have been a leap year, was now to be a common year, the 4th excepted ; that is, 
1600 was to remain a leap year, but 17|p, 1800, 1900, to be of the common 
length, and 2000 a leap year agaim In this calendar, the length of the solar 
year was taken to be 365 days, 5 hours, 49 minutes, and 12 seconds. Later 
observations of Zache, Lalande, and Delipnbre ftx the average lengdh of the 
tropical year at about 27 seconds less ; but it is unnecessary to direct the atten- 
tion of the reader to the error arising from this difference, as it ^ill amount to a 
day only in the space of 3000 years. Notwithstanding th^ above improvement, 
the Protestants retained the Julian Calendar^till 1700, . when they also adopted 
the New Style, with this difference, that they assigned the feast of Easter to the 
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Gregorian Calendar; the difference between the two styles 
being, at the present time, twelve days ; that is to say, twelve 
days are added to the time reckoned by the old style, to bring 
the time to the corresponding day of the new style. Thus, for 
ixample, if a Bill is dated in Russia, on the first aday of 
January, 184S, old style, it precisely corresponds to the thir- 
teenth of Jai^ary, according to the new style, which is 
used in America and England, and perhaps all the countries of 
Europe except Russia ; ^ and, conversely, if a Bill is drawn in 
England or America, dated on the first day of January, 1 84@, 
the corresponding day in the old style, is the twentieth day of 
December preceding. Hence it is, that, if a Bill be drawn in 
London upon St. Petersburg, (Russia,) dated the first day of 
January, 1842, new style, (that is, the twentieth day of De- 
cember, old style,) payable one month after date (excluding all 
days of grace,) it will, if accepted, be payable not on the first 
day of February, 1842, but on the twentieth day of January, 
1842, for that is the corresponding day, when the month ex- 
pires, by the old style. On the other hand, if a Bill is .drawrr 
in St. Petersburg, dated the first day of January, 1842, on 
London, payable in one month after date, without grace, it will, 
if accepted, be payable, not on the first day of February, but 
on the thirteenth day of February, 1842,^ and if payable with 
grace, on the third or last day of grace after that day. 


day of the first full moon ailer the astronomical equinox. But this arrangement 
pr^uced new variations. In 1724 and 1744, the Easter of the Catholics was 
eight days later than that of the Protestants. On this account, the Gregorian 
Calendar was finally adopted, 1777, in Germany, under the name of the General 
Calendar of the Empire, or, as it 1^ now called, the Reformed Calendar, in 
order that the Catholics and Protestants might celebrate Easter, and, con- 
sequently, all* the movable feasts, at tbe same time. England introduced the 
New Style in 1752, and Sweden in 1758. Russia only retains the Old Style, 
which now dtflbra twelve days from the New.** 

1 See Kyd on Bilb, p. 7 (Sd ed.) ; Marius on Bilb, p. 22, 28, edit. 1794. 

• Bayley on Bills, eh. 7, § 1, p. 249 (5th edit. 1880) ; Chitty on Bills, cb. 9, 
p* 408 (8th edit 1888) ; Beawes, Lex Merc, by Chitty, Voh 2, p. 608 (edit 
1818.) Mr. Chitty says: ** When a Bill is drawn at a place using one style, 
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§ 332. We have already had occasion to take notice of 
Bills, often drawn upon, or between the countries of cond- 


and payable on a day certain, at a place using another, the time, when the Bp 
becomes due, must be calculated according to the style of the place where it is 
payable ; because the contract, created by the making of a Bill of Exchange, 
is understood to have been made at that plape,and, consequently, should bo con- 
strued according to the laws of it. In o^er works it is laid <fewn, that, upon a 
Bill, drawn at a place using one style, and payable at a place using another, if 
the time is to be reckoned from the date,eit shall be computed according to the 
style of the place at which it is drawn ; otherwise, according to the style of the 
place, where it is payable ; and, in the former case, the date must be reduced Br 
carried forward to the stylo of the place where the Bill is payable, and the time 
reckoned from thence. Thus, on a ^ill dated the Ist of May, old style, and 
payable here two months after, the time must be computed from the correspond- 
ing day of May, new style, namely, 18th of May ; and, on a Bill, dated the 1st 
of May, new style, and payable at St. Petersburg, two months after date, ftom 
the corresponding day of April, old style, namely, 19th of April.*' Chitty on 
Bills, ch. 9, p. 403 (8th edit. 1833) ; Bayley (on Bills, ch. 7, § 1, p. 249, 6th 
edit. 1830) lays down the latter position in the same language. In the earlier 
editions of both works, the reverse mode ot computation of the time, under the 
old and new stylos, was, by mistake, given. See also Kyd on Bills, ch. 1, p. 7, 
8 (3d edit.) Marius, who iirst published his work on Bills of Exchange in 1651, 
on this subject says ; “ A Bil of Exchange, dated the second of March, new 
stile, which is the twentieth of February, old stile, (except in Leape Yeare, 
which will be then the twenty one of April) payable in London at double 
usance, will be duo the twentieth of April, old stile, and not the twenty second 
of April, as some do erroneously imagine, who would deduct the ten dales (to 
reduce the new stile to old stile) at the end of the double usance ; and, so they 
could go as far as the second of May, new stile, and then go backwards ten dales, 
when of right they should go forwards from the date of the old stile, relating 
to the place where it is payable, and reckon the double usance from the very 
date of the Bil, thus : A Bil dated the second of March, new stile, is the 
twentieth of February, old stile, February having but twenty eight dales, (for the 
twentieth of Februaiy-, old stile, is the second of March, new stile, oven to the 
very day of the week.) So, from the twentieth of February to the twentieth of 
March is one usance, and from the twentieth of March to the twentieth of April 
there is another usance ; and so, in like manner, if a Bil of Exchange be dated 
the tenth of March, new stOe^ which is the last of Februaiy, old stile, payable 
at treble usance, such a Bil would be due the last of May in London, and not 
the twenty eighth of May, as some do imagine, because Febrnary hath but 
twenty eight dales. Also, if a Bil be defied, the eighth day of January at Rouen, 
payable at double usance in London, it will fall due the twenty sixth day of 
February, and, if fiom that date payable at treble usance, it will fall due the 
twenty ninth of March, as is manifest from the almanadt or table at the end of 
34 * 
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ncntal Europe, payaUe at one or more usances, the meaning 
of which has been sufficiently explained.^ In cases of this 
sort, the time, when the Bill is payable, depends, of course, 
upon what is the usauH or time of payment, prescribed by the 
law or usage of the place upon which the Bill is drawn, and 
where it is accepted, and is payable.® The usance, however. 


this book ; for you must alwaics count your usance from the rery date of the 
Bil, as I have made evidently appeare by what hath been before declared con- 
cerning^ usances ; and^ 1 have seen divers Bils of Exchange, which have been 
sent from beyond the seas, wherein the drawers had written the old and new 
stiles both together, on the date of their Bils one above the other, thus : 

Amsterdam adj. — ?- February for 200 U» Sterl. 

•'is -^64 

Middleboroogh adj. ^ March for 150 i/. Sterl. 

A^'. In GenouaDol"- 245 o 67 d. 

6 April ) 

£68 - 8 - 9 d. Sterl. 

and the like, which is very plaine and commendable in those that do so write, 
thereby to make things evident to the capacity of the weakest, and to avoid any 
further disputes thereupon, although in those Bils of Exchange where the old 
and new stile are not positively expressed, yet the same thing is intended and 
meant, and ought to be understood as if particularly set down ; for if you have 
the date in the new stile, you may soon see what date it is in old stile ; and 1 
have taken the more pains to make this out to every man’s understanding, l>e- 
causc, I do perceive that many men for their own advantage, and in their own 
case, are subject to be byased, and judge aniisse ; but, I conceive, I have herein 
BO clearely evidenced the truth and reason of my opinion, that it cannot but 
convince those that are, or have been of a contrary judgment, of their erronr 
and mistake, except they are wilfully blind, and then none so blind; or that 
they can give me any better reason for their contrary oj^ion, and then I will 
submit unto them ; for all Bils of Exchange (as I have saia before, and is notori- 
ously known and assented onto by all) which are made payable at usances, must 
be reckoned directly from the date o^the Bil, which if it be new stile and pay- 
able in Jjondon, or in any other place where they write old stile, the date must 
first bo proved out in the old stile, and then connt forward and you cannot 
mistake/* 

1 Ante, § 50, 144 ; 1 Bell, Comm. B. 8, cb. 2, § 4, p. 410 (5th edit) ; Pothier 
«de Change, n. 189, 140. 

9 Chitty on Bills, ch. 9, p. 404, 405 (8th edit 1888) ; Pothier de Change, n. 
1189 ; Paidossus, Droit Comm. Tom. 2, art 1489, 1495, 1498. Mr. Chitty in 
this place, says: ** The term usance is French, and eignifies the time, which it 
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is always calculated exdunvely of the day of the date of the 
Bill, exactly as it is in cases where the Bill is payable in a 


ia the usage of the countries, between which Bills are drawn, to appoint for 
payment of them. It has, in another place, been said, that, according to the 
language of merchants, * usance ’ signifies a month. The length of the usance, 
or time which it includes, varies, in different countries, from fourteen days to 
one, two, or even three months after the date of the Bill. •Double or treble 
usance is double or treble the usual time, and half usance is half that time ; 
when it is necessary to divide a month uj^n an half usance, the division, not- 
withstanding the difiercncc in the length of the month, contains fifteen dayS| 
It has been said, that the Court could not take judicial notice of foreign usancQ^, 
which vary, being longer in one place than in another, and, thereibro, certainly, 
the duration must be averred and proved. Savary gives the uiflinces of differ- 
ent countries in his day. Savary, Le Parfait Ndgociaut, Pt. 3, Liv. 1, cli. 4, 
§8, p. 816, 817. 


A usance between 
Londuii and 


I Amsterdam is I calendar month after date. 

America, North, said to be 60 days. 

[ sometimes accounted > is one calendar month 


Aleppo I ^ 


A usance between 
London and 


as treble usance > after date. 
Altopa is 1 calendar month after date. 

Antwerp 1 do. do. 

Bilboa 2 do. do. 

Brabant 1 do. do. 

Bruges 1 dp. do. 

Berlin 14 days after acceptance. 

Cadiz 2 calendar months after 'date. 
Con8t^tinople> 3j 
and Smyrna > 

Flanders 1 calendar month 
France 80 days 

Frankfort on ) , . . * 

theMun ; »*d*y'^>f«seeptoyc*, 

I \ 1 30 d.y. idter d«tt. 

}r i I M treble usance y ^ 

Genoa 
Geneva 
Hamburg 
Holland 
Leghorn 
Lisbon 


do. 

do. 


is 3 calendar months after date. 


1 

1 

1 

9 

2 


Lucca some* 


times 
Lisle 

Madrid and 
all Spain 


do. 

do. 

do. 

do. 

do. 

do. 

d9. 

do. 


do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 
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certain number of days, or months, after date or after sight.* 
And this remains the modern rule in France, upon the maxim. 
Dies termini non eomputatur in iermino? Hence, if a Bill 
is drawn on the foqm day of January, payable in ten days, 
it becomes due on the fifteenth day of January, and not 
before.® 

§ 383. But, besides these elements in the computation of 
the time, at which Bills of Exchange become due and pay- 
able, there is another allowamce' of time which is of general, 
'klthough not of universal operation and usage, and is differ- 
ent in different countries.* This is, the allowance of what are 

‘^LonXnMd**" 1 Middlebui* 1 calendor month after date. 

Milan 3 do. do. 

Palermo 3 do. or 90 days do. 

Petersburg none. 

Portugal 2 calendar months after date. 

Paris 1 do. do. 

Botterdam 1 do. do. 

Borne 3 do. do. 

Bouen 1 do. do. 

Spain 2 do. do. 

Trieste same as Vienna. 

Venice ^ 3 calendar months after date. 

Vienna 14 days after acceptance. 

West Indies 31 do. do. 

Zante 3 calendar months after date. 

Zealand I do. do. 

Usance between 5 France, Flanders, and Holland, or Zealand, is 1 calcn- 

Ap^stordam and ( dar month. 

Usance between j Italy, Spain, and Portugal, is 2 calendar months. 

Amsterdam and { H 

Usance between Kuremberg, Vienna and other *aces in Germany, on 

Amsterdam and ) Hambuig and Breslau, 14 days after sight, 2 usances, 28 days, 
« i and half usance, 7 days.” 

Chitty on Bills, ch. p. 404, 405 (Sih edit. ISSS.) See, also, Beawes, Lex 
Merc, by Chitty, p. 609, pi. 259 (edit. 1813) ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 
410 (5th edit) ; Pothier de Change, n. 189. 

I Chitty on Bills, ch. 9, p. 405, 406 (8th edit 1883) ; Pothier de Change, n. 
13, 15, 139, 140, 172 ; Sautayra sur Code de Comm. art. 131, 182. 

9 Sautayra sur Code de Comm, art 131, 132; Pothier de Change, n. 13. 

9 Ibid. 

4 Hoinecdus on this subject says; ‘‘Qnamyis rero id tempus vocarl soleat 
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technically called the days of grace ; to which, incidentally, 
allusion has been already made.^ These days of grace, which 
take their name from their being days of indulgence, or res- 
pite, granted to the Acceptor for th# payment of the Bill, 
seem to have had their origin at a very early period in the 
history of negotiable paper. They were, probably, first intro- 
duced by the usage of merchants, in the first place, to enable 
the Acceptor the more easily to make payments of his accept- 
ances, as they become due, which, as the payments were all 
to be made in gold and silver, might sometimes, from the 
occasional scarcity of the precious metals, become a matter 
of no small difficulty and embarrassment; and, *in the next 
place, to point out to the Holder, what time he might reason- 
ably grant to the Acceptor for such payment, without being 
guilty of laches, or endangering his right of recourse, upon 
the ultimate non-payment of the Bill by the Acceptor, against 
the other parties thereto.* In both views the usage was, at 


tempus fatale solutionis: qnibusdam tamen locis etiam elapso illo tempore, 
quod in cambio cxpressum est, acceptanti dari solent inducise aliquot dierum, 
e. p;r., trium, quatuor, quinque, sex, qui vocantur Respit-y^X biscretions-Tage^ 
nec non i\7zc/t-vel Ehren-Tage^ de quibas singularem in hac Academia disserta- 
tioncm scripsit lo. Christoph^ Francius. Hoe iiiducis in terris Brandenburgicis 
sunt trium dierum, 0. C. Brandenh. art 24, in Saxonia vero ob lidem merca- 
torum vacillantem plane sunt abolitm.** By tbe Code of Russia of 1832, a Bill 
of Exchange payable so many days or months after date, falls due after the 
expiration of the last day. Nouguier De Change, Tom. 2, p. 313; Code of 
Russia, art 351 ; Louis. Law Joum. Yql. 1, p. 78 (1842.) 

> Ante, § 155, 1^, 177; Chitty on Bills, ch. 9, p. 407 (8th edit 1833); 
Heinecc. de Camb. Jlp. 2, § 18, 14. 

9 Mr. Chief Justice Marshall, in Ogdmi v. Saunders, 12 Wheat R. 213, 321, 
speaking on thi4l|ubject as applicative to Promisso^ Notes, sayt: The usage 
of banks, by which days of grace are, allowed on Notes payable and negotiable 
in bank, is of the same character. Days of gra^e, ftom their yeiy.term, originate 
partly in convenience, and partly in the indulgence of the creditor. By the 
terms of the Note, the debtor has to the last hour of the day on which it becomes 
payable, to comply with it; and^it would often be inconvenient to take any 
steps after the close of day. It is often convenient to postpone subsequent 
proceedings till the next day. Usage has extended this time of grace gener- 
ally to three days, and in some banks to four. This usage is made a part of 
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first, probably discretionary and voluntary on the part of the 
Holder, and gradually, from its genend convenience and 
utility, it ripened into a positive ri|;lit, as it certainly now 
is.' 


the contract) not by the interference of the legislature) but by the act of the 
parties. The case cited from 9 Wheat Rep. 581) is a Note discounted in bank. 
In all such cases the bank receives, and the Maker of the Note paySi interest for 
the days of gi'ace. This nvould bo illegal and usurious) if the money was not 
lent for these additional days. The extent of the loan, therefore, is i^gulated 
by the act of the parties, and t^is part of the contract is founded on their act 
StncC) by contract, the Maker is not liable for his Note until the days of grace 
are expired, h^ has not broken his contract until they expire. ITie duty of 
giving notice to the Indorser of his failure, does not arise until the failure has 
taken place ; and, consequently, the promise of the bank to give such notice is 
performed, if it be given when the event has happened.’’ 

1 1 Bell, Comm. B. 3, ch. 2, § 4, p. 410 (5th edit.) ; Eyd on Bills, ch. 1, p. 9, 
10 (3d edit); Chitty on Bills, ch. 9, p. 407 (8th edit 1833); Heinecc. de 
Camp. cap. 2, § 14. Mr. Kyd (on Bills, ch. 1, p. 9, 3d edit (gives the old rule 
or usage, as to days of grace in different countries, thus : A custom has ob- 
tained among merchants, that a pei*son to whom a Bill is addressed, shall be 
allowed a little time for payment, beyond the term mentioned in the Bill, called 
days of grace. But the number of these days varies, according to the custom 
of different places. Great Britain, Ireland, Bei^amo, and Vienna, three days; 
Frankfort, out of the time of the fair, four days ; Lcipsic, Naun|burg, and 
Augsburg, live days; Venice, Amsterdam, Rotterdam, Middleburg, Antwerp, 
Cologne, Breslau, Nuremberg, and Portugal, six^^ays; Daptzic, Konigsberg, 
and France, ten days; Hamburg and Stockholm, twelve days; Naples eight, 
Spain fourteen, Romo fifteen, and Genoa thirty days; Leghorn, Milan, and 
some other places in Italy, no fixed number. SuQdays and holidays are in- 
cluded in the respite days at London, Naples, Amsterdam, Rotterdam, Antwerp, 
Mjldleburg, Dantzic, Konigsbeig, and France; but not at Venice, Cologne, 
Breslau, and Nuremberg. At Hambui^, ther day on which the Bill falls due, 
makes one of the days of grace, but it is not so elsewher^” Mr. Chitty gives 
the more modern rule, or usage, thus : “ The number of these days varies, 
according to the ancient custom or expr^ law prevailing in each particular 
country. In the former edition of this w^k:, was given a ta4l of the days of 
grace allowed in the time of Beawes^ but various alterations were introduced 
by the Code Napoleon, and, therefore, t^e following table, acknowledged to be 
the most accurate, is substituted : — 

Ahomi. Sunday and holidays included, and Bills fklling due on a 1 
Sunday or holiday must be paid, or, in default thereof, protested V 12 days. 

on the day previous j 

Ammiea 3 days. 

Anisfenlam. Abolished since the Code Napoleon none. 
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§ 334. In respect to the allowance, or non-allowance, of 
days of grace, the rule is, that it is to be governed altogether 


Antwerp, Abolished since the Code Napoleon. . . ... 

Berlin. When Bills, including them, do not fall due on a Sunday 
or holiday, in which case, they must be paid or pratcited the day 

previous. ^ 

Brazil. Hio Janeiro, Bahia, including Sundays, &c., as in the last 


England^ Scotland, Wales, and Ireland. 
France. Abolished by the Code Nap 
135; I Pardcss. 189. Ten days w< 
pi. 14, 15 


jiretana, • • » * • 

ide Napoleon, Livro 1, tit. 8, 4 5, pi. | 
days were formerly^ allowed, Pothicr, >• 


15 days. 
8 days. 


Frankfort on the Main. Except on Bills drawn at sight, Sundays and 

holidays not included. . 

Genoa. Abolished by the Code Napolt'on. 


llambuKj. Same as Altons. 


Leghorn. ............ 

Lidion and Oporto. 1 5 days on local, and 6 on foreign Bills ; but if 1 
not previously accepted, must be paid on the day they fall due. ) 

Palermo, . ' 

Petersburg. Bill drawn after date are entitled to 10 days’ grace, those ' 
drawn at sight, to only 3 days’, and those at any number of days 
after sight, none whatever. But Bills, received and presented after 
they are due, are, ncvertheleis, entitled to 10 days’ grace. In tliese 
days of grace, are included Sundays and holidays, as also the day* . 
when the Bill falls due, on which days they cannot be protested for 
non-payment, but, on the pA^rning of the last day of grace, pay- 
ment must be demanded, and, if not complied with, the Bill must 

bo protested before sunset. . * 

Botterdnm. Abolished by tha Code Napoleon 

Scotland 

Spain. Vary in difTerent part of Spaiii, generally 14 days on for- 
eign, and 8 on inland Bills ; at Cadiz, only 6 days' grace. When 
Bills are drawn at n^ertaiu date, fixed or precise, no days of grace . 
are allowed. Billiff rawn at sigl^t are not entitled to any days of 

grace *, nor are any Bills, unless aecegled |>rior to matunty. . 

Trieste. 3 days ouj^ills drawn after di|t|| or any term after sight, not 
loss than 7 days, or payable on a ]^|^cnlar day ; bat Bills, pre- 
sented after maturity, must be paid wim^%4 hours. Sundays and 
holidays are included in the days of grace, and if the last day of * 
grace fall on such a day, payment must be made, or the Bill pro- 
tested, on the first following open day 

^tce. 6 days, in which Sundays, holidays, and the days when file ) 
bank is shnt, are not included. . . • . . . > 

Pt^na. Same as Trieste. 

Wales 


12 days. 
3 days. 


6 days, or 
15 days. 


10 days, 3, 

&c. 


3 days. 

14 days, 
hut vary. 


3 days. 


6 days. 
3 days. 
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bjr the law of the place wherO the Bill of Exchange is payable.' 
Hius, for example, if the Bill is payable ia France, where by 
the present Code of Commerce, no Stcya of grace are allowed, 
the|Bill becomes due at the regular expiration of the time 
stated on the face of the Bill, and no days of grace are to be 


Chitty on Billa, ch. 9, p. 407, 408 (8th edit. 1888.) Savary gives the rules in 
diiTercnt countries in his time, which ou^y, as a matter of curiosity, and some- 
times also of practical use, wheria thS df^s of grace remain unchanged, be use- 
ful for consultation : Par tol||^ la France les protests des Lettrcs dc Change, 
(ibivcnt St re faits dans les dix jours aprbs celui de Tdchcance ; c*cst la disposition 
precise de Tart. 4 du tit. V. de TEdit da Commerce ; et dans les dix jours, Tart. 
6 veut que Ton y comprenne ceux de Tdchdance et du protest ; cn quo! il est 
contraire k Tarticle 4, qui n’ordonne de faire le protest que dix jours apr^s celui 
de Tdchdance. Depuis il y a eu une Ddclaration du Roi du mois de Join, 1686, 
conformde k un ArrOt du Conseil du 5 Avril, de la meme annde, par laquelle Sa 
Majostd ordonne que les dix jours accordds aux porteurs de Lettres de Change 
pour les protests, ne seront comptds que du« lendemain de Tdchdance des Let- 
tres, sans que le jour de Tdchdance y putsse 4tre compris ; le plg|t&r est de no 
pas attendre I’extrOmitd, puisqn’il est libre au portenr de le^tflV^dbs le lende- 
main de Vdchdance. La villo de Lyon a un usage particulier pi^ur les Lettres de 
Change payables dans Tun de ses quatre payemens, qui est qu’elles soient protes- 
tdes dans les trois jours snivans non fdries ; c*est-4-dire, que comme les payemens 
des Bois durent tout le mois de Mars, il fant protester dans los trois premiers 
jqurs d* Avril non fdries. Les piemens -de Pdques durent tout le mois de Juin, 
il faut protester dans let trois premiers jours noi^idries do Juillet. Les paye- 
mens d'Aodt durent tout le mois de Septembre, il faut protester dans les trois 
premiers jours non fdries d'Oetobre. £t lesi^ayemens des Saints durent tout le 
mois de Ddeembre, il faut protester dans les trob premiers jours de Janvier les 
Lettres de Change payables dans ces payemens. Get usage est autorisd par le Rd- 
glemont du 2 Join, 1667, homologud par le Roi le 7 Juiltei, 1667, et vdrifid en 
Paiiement 4e 16 Mj&i, 1668. £t Vart 7 dli tit Y. de Tfidit de 1678, ddclare 
quil n*y est piblbMgd. A Londres Tusage est de fmre k protest dans les trois 
jours aprbs Tdchdande, k peine de rdp<mdi^ de la tldgU^neer; Et il fhut encore 
observer que si Id des trois^odm eM fdirl6,^ lhut fsire le protest la 

veille. A Hambouxg de mdme pour le|i||h|tres de Change tffees de Paris et de 
Rouen ; mai^ pour les Lettres de Chi^l^turdeB de toutes les aotres Places il y 
a dut jours, c^t4H]ird|q[h14lirat f^ ISprotest le <£x^ej6arau plus tard. A 
Veniso Ton ne pent |kyer les Lettres de Change qii*eii banque, et le protest 
faute do payement des Iiettres de Change doit 6tre Imt mx jours aprbs I’deh^ 
ance ; mais il faut que la banque soit ouYmrto, paroe que lorsque la banque est 

hBell, Comm. B. 8, cb. 2, § 4, p 411 (5ih i Vi Shipley, 7 B. 

Monroe, R. 575. 
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allowable.^ On the other hand, if the Bill is payable in Eng- 
land, then the full days of grace are allowed, acoording to the 
law of England; and like rule prevails as to all other 
countries.^ Indeed, it may be laid down as a general rple, 
that the law of the place, where the Bill is payable, is to 
govern, not only as to the time, but as to ^e mode of present- 
ment for payment.® * 

§ SS5. Although the days of grace are different in differ- 
ent commercial countries, and \reHo be computed according to 
the law of the place, where the Bill Jl payable,^ yet, in mos^ 

fcrmck*. Ton ne pent pas contraindrc racooptant k payer cn argent comptant, ni 
faire Ic protest ; ainsi lorsque les six jours arrivent il taut attendro son ouverture 
pour deiuander le payement et faire les protests, sans quo lo portcur puisse dtre 
repute en faute. La banque sc ferine ordinairement quatro fois Tann^e pour 
quinze ou vingt jours, qui est environ le 20 Mars, le 20 Juin, le 20 Septembre, 
ct le 20 D^ewbre ; outre ce, en Camaval elle est fermde pour huit ou dix 
jours, et la Sainte, quand elle n’est point it la fin de Mars. A Milan 

il if y a pas de terme rcgld pour protester faute do payement ; mais la coutume 
est de dificrer peu de jours. A Bergame les protests faute de payement sc font 
dans les trois jouts apr6s rdeh^nce des Lettres de Change. A Romo Ton fait 
les protests faute de payement dans quinze jours apr^s Tdcheance. A AncOne 
les protests faute de payement se font dans la huitaine apres Tdchdance. A 
Boulogne et k Livoumc il n*y a rien de rdgld it cet dgard, Ton fait ordinaire* 
meut les protests faute de payement peu de jours aprhs I’dchdance. A Amster- 
dam les protests faute de payement se font le cinquidme jour aprds Techdance, 
de mciiie k Nuremberg. A Vienne en Autriche la coutumc est de tairc les pro- 
tests faute de payement le troisikme jour aprds Tdchdance. Dans les Places qui 
sout foires de cliange, comme Koue, Frauefort, Bolzan, et Lintz, les^ protests 
faute de payement se font le demiaf jour de la foire. 11 n’y a point de Place (yH 
le delai de faire le protest des Lettres de Change soit si long qu'k Genes, parce 
qu’il^st de trente jours, suivant le Chapitre 14 du quatrieine Livre des Statute.*’ 
Savary, Le Parfait Ndgociant, Tom. t^,Fart 3, Liv. 1, cb. 14, p. 849, 850. See 
also Ueinecc. de Camb. cap. 2, § 

1 Code de Comm. art. 135; Ante, 177. 

2 Pardessus, Droit Comm. Tom. 5, art 1489, 1498 ; Pothier ^ Change, n. 
155, 172, 187 ; Chitty on Bills, ch. 9, p. 409 (8th edit 1833) ; Kyd on Bills, oh. 
1, p. 9 (3d edit.) 

3 Ibid. 

♦ Ante, § 156, 170; Story on Conflict of Laws, § 316, 847, 861 ; Fothier de 
Change, n. 155 ; Pardessus, Droit Comm. Tom. 5, art 1495 ; Chitty on Bills, 
ch. 9, p. 406 to 409 (8th edit 1833.) 

B. OF EX. 35 
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although not in all, of them, the same general rule prevails, 
that they are to be calculated exclusive of« the day, when the 
Bill would otherwise become due.^ ^ • Thus, for example, if a 
Bill is drawn in America or England,. on the first day of Jan- 
uary, payable, in either country, one month after date, the days 
of grace (which, have seen, are three days) will begin 

on the second day bf February, and end bn the fourth day of 
February.® On the other hand, if a Bill of Exchange were 
drawn in America or ^glaud^on the first day of January, 
payable, in either counl^, at thirty days iifter date, the days 
of grace would begin on the first day of February, and end on 
the third day.® In other words, in each case, the time of run- 


I Soe Kyd on Bills, p. 9 (8d edit) ; Beawes, Lex Merc. Bills of Exchange, 
pi. 260.. 

a Ante, § 882 ; Chitty on Bills, ch. 9, p. 408, 404, 406, 409, 412 (8tli edit 
1888); Bayley on Bills, ch. 7, § l,p. 245, 249, 250 (5th edit 1830); Pothier 
de Change, n. 14, 15, 189, 172, 187; Sautayra sur Code de Cdipom. art 181, 
182; Mitchell v. Degrand, 1 Mason, E. 176 ; 1 Bell, Comm. B. 8, ch. 2, § 4, 
p. 410, 411 (5th edit.) — Mr. Chitty says: At Hamburg, the day, on which 
the Bill falls due, makes one of the days of grace ; but it is Hot so elsewhere.” 
Chitty on Bills, ch. 9, p. 409 (8th edit 1888) ; 1 Selwyn, Nisi Frius, p. 581, 
note, (lOth edit 1842.)^ 

3 Ante, § 177, 888 ; Pothier de Change, n. 189, 172 ; Chitty on Bills, ch. 9, 
p. 406 (8th edit. 1888) ; Bayley on Bills, ch. 7, § 1, p. 245 to 247, 249, 250 
(5th edit 1880); Sautayra sur Code de Comm, art 181, 132. — Mr. Chitty 
says : When Bills, &c., are payable at one, two, or more months after date or 
sight, the mode of computing the time, when they become due, differs from the 
mode of computation in other cases. In general, when a deed, or Act of Par- 
liament mentions a month, it is construed ^ mean a lunar month, or twenty- 
eight days, unless otherwise expressed ; but, in the case of Bills and Notes, and 
other mercantile contracts, the rule is otherwise^, and by custom of trade, -^en 
a Bill is made payable at a month or months after date, the computation must, 
in all cases, be by calendar, and not byJ||||r months; thus, when a Bill is dated 
the first of January, and payable at oVKionth after date, the month expires 
on the 1st oi t'ebruary, and, with the addition of the days of grace, the Bill is 
payaUe on the 4th of February, unless that day be a Sunday, and then on the 
Sd. ^V^en one month is longer than the succeeding one, it is said to be a rule 
not to go, in the computation, into a third month ; thus, on a Bill dated the 28th, 
29th, 30th, or Slst of January, and payable one month after date, the time ex- 
pit^ on the 28th of February in common years, and, in the three latter cases, 
in leap year on the 29th. When the time is computed by days, the day on 
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ning of the Bill is calculated exclusive of the day of its date.^ 
The same rule would apply to a Bill, drawn payable at a cer- 
tain number of days aft<^ sight ; for the time would begin to 
run only from the acceptance thereof, and exclusive of that 
day, and the days of grace would be allowed accordingly.® 

§ 336. Pothier states the rule of th^dd' French law to be 
the same, as to the' calculation of the ^ys of grace.® We 
have already seen, that, by the modern Commercial Code of 
France, the allowance of an^ days jt^ grace is totally abro- 
gated.* But still, ’Ih France, the t$|fe,when-a Bill becomes 
due, if it is payable at a certain number of days after its date 


which the event happens, is to be excluded.” Chitty on Bills, ch. 9, p. 406, 
(8th edit. 183.3.) Again, Mr. Chitty (p. 412) adds: ‘‘From these incpiiries into 
the inode of calculating time and usances, and days of grace, in relation to Bills, 
the day of the date of the Bill or Note, or, in the case of Bills after sight, the day 
of acceptancg, are always to be excluded, and the usance, or calendar month, 
or weeks, or days, are to bo calculated from, and exclusive of such days ; and, 
with the exception of Hamburg, the days of grace begin the day after the 
usances or months expire ; and, if the last of the days of grace fall on a Sunday, 
Christmas day. Good Friday, or legal Fast, or Thanksgiving day, the Bill or Note 
is due, and must be presented on the day before. Thus, if a Bill be dated the 
2d of November, 1831, and be payable in England, at two months after date, 
they expired on the 2d of January, 1832 ; and, adding the three days of grace, 
the Bill fell due on the 5th of that month, and must be then presented.” Ante, 
§ 143, 144, 380, 

1 Ibid. ^ 

2 Bay ley on Bills, ch. 7, § 1, p. 244, 248, 250 (5th edit. 1830) ; Chitty on 

Bills, ch. 9, p. 406, 409 (8th edit. 1833) ; Sturdy v* Henderson, 4 Barn. & Aid. 
592. — Mr. Chitty says : “ When 4^ilL or Note purports to be payable so many 
days after sight, the days are computed from the day the Bill was accepted, or 
the Note presented, exclusivel^thei^of, and not from the date of the Bill or 
Note, or the day the same came to hand, or was presented for acceptance ; for 
the sight must appear in the legal is, either by the parties accepting 

the Bill, or by protest for non-accepwR; And, in the case of a bank post-bill, 
which is really a Promissory N«te, and, in case of a Note payat»le after sight, 
though the Maker has sight of the instrument, when he makes it, yet a distinct 
an<^ subsequent presentment must afterwards be made, and the of pay- 
ment is reckoned from the day of presentment, exclusive thereof.” Chitty on 
Bills, ch. 9, p. 406, 407 (8th edit. 1883) ; Ante, § 880. 

3 Pothier de Change, n. 13, 189, 172. 

^ Code de Comm. art. 135 ; Pardessus, Droit Comm. Tom. 2, art 401. 
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or after sight, or at one or more usances, if it is accepted, is 
(as we have seen^) always calculated exclusively of the day of 
the date or the sight of the Bill ; so that, if the date, or sight, 
and acceptance, be on the first day of January, and the Bill be 
payable in thirty days, it becomes payable on the thirty-first 
day of January, and not before.^ 

337. In respect to the days of grace, also, another rule, 
equally important, seems generally, although not universally, 
to pervade the commercial countries in modern times. It is, 
that the days of grace tbre to be all countHl consecutively, and 
in direct succession, without any deduction or allowance, on 
account of there being any Sundays or holidays, or other non- 
secular days, intermediate between the first and last day of 
grace.^ Thus, if the first day of grace should be on a Satur- 
day, the last day, under our law, would be on Monday, making 
no allowance whatsoever for Sundays, which, in some other 
cases, (as we have seen,) as, with reference to the times of 
giving notice of the dishonor of a Bill, is always excluded 
from the computation of diligence.^ The old French law, in 
like manner, includes Sunday, and other holidays, in the com- 
putation of the days of grace.® 

338 . But, although the days of grace are never protracted 
by the intervention of Sundays, or any other holidays, yet they 


1 Ante, § 332. 

9 Santayra, Comm, sur Code de Comm. 9S/tt 131, 132. 

3 Pothier de Change, n. 189 ; Bayley 01 ^ Bills, ch. 7, § 1, p, 245 to 250 (5th 

edit. 1830); Chitfy on Bills, ch. 9, p. 406, 410^to 412 (8tli edit 1833); Ante, 
§ 233, 234. — Mr. Chitty says : “In Great Britain, Ireland, (and in Amsterdam, 
Rottei*dam, Antwerp, Middleburg, and Konigsborg, whilst days of 

grace were allowed in those places,) and holidays are always included 

in the days of grace, unless the last ; but not so at Venice, Cologne, Breslau, 
and Nuremberg.” Chitty on Bills, ch. 9, p. 411, 412 (8th edit 1833.) In 
Amcricat the same rnle prevails as in England. In America, the 4th of July 
is treated as a holiday. Cuyler v, Stevens, 4 Wend. R. 566 ; Ransom v. Mack, 
2 Hill, (N. Y.) R. 587, 592; Lewis v. Burr, 2 Cain. Cas. 195. 

4 ^nte, § 233, 234. 

3 Pothier de Change, n. 139, 152. 
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are, on the other hand, by our law, liable to be contracted and 
shortened by the last day of grace falling on a Sunday, or other 
holiday. For, whenever the last day of grace occurs on a 
Sunday, or other holiday, the Bill becomes due and payable, 
not on’ the succeeding day, but on the preceding day.^ In 
other words, the latest business day, occurring wilhin tlie days 
of grace, is deemed the day, on which the Bill is due and pay- 
able ; and the grace then expires.* Thus, if the last day of 


1 Bayley on Bills, ch. 7, § 1, p. 247, 248 (5th edit. 1830) ; 1 Boll, Comm. B. S, 
ch. 2, § 4, p. 410, 411 (5th edit.) ; Chitty on Bills, ch. 9, p. 410 to 412 (8th edit. 
1833) ; Ufinsom v. Mack, 2 Hill, (N. Y.) R. 587 ; Ante, § 233 ; llomes v. Smith, 
20 Maine R. 264. — On this subject, Mr. Chitty says : “ In this country, at 
Common Law, if the day on which a Bill would otherwise be due, falls on a 
Sunday, or great holiday, as Christmas day, the Bill falls due on the day before ; 
and where a third day of grace falls on a Sunday, the Bill must be presented 
on Saturday, the second day of grace j whereas, otherwise, a presentment on a 
second day of grace being premature, would bo a nullity. And, by 39 and 40 
Geo. 3, ch. 42, § 1, where Bills of Exchange and Promissory Notes become 
and jiayablc on Good Friday, the same shall, from and aflcr the first day of 
June (1800), be payable on the day before Good Friday; and the Holder or 
Holders of such Bills of Exchange, or Promissory Notes, may note and protest 
the same for non-payment, on the day preceding Good Friday, in like manner, 
as if the same had fallen due and become payable on the day preceding Gooil 
Friday ; and such noting and protests shall have the same effect and operation 
at law, as if such Bills and Promissory Notes had fallen due and become payable 
on the day preceding Good Friday, in the same manner as is usual in cases of 
Bills and Notes coming due on the day before any Lord’s day, commonly called 
Sunday, and before the feast of the Nativity, or Birthday of our Lord, couimoiily 
called Christmas day. So, with regard to Fast days, it is enacted, by 7 and 8 
Geo. 4, eh. 15, § 2, that, from and|||^r the 10th day of April, 1827, in all cases, 
where Bills of Exchange or Promissory Notes shall become due and payable on 
any day appointed by his M^’esty’f proclamation for a day of solemn fast, or a 
day of thanksgiving, the same shall be payable on the day next preceding such 
day of fast, or day of thanksgiving fiUMLyin case of non-payment, may be noted 
and protested on such preceding di^jpiid that, as well in such cases, as in the 
cases of Bills of Exchange and Piromissory Notes, becoming due and payable on 
the day preceding any such day of fast, or day of thanksgiving.’' Chitty on 
Bills, ch. 9, p. 410, 411 (8th edit 1833) ; Bussard w. Levering, 6 Wheat 102. 

2 See Howard v. Ives, 1 Hill, (N. Y.) R. 263 ; Wooley t. Clement*, 11 Ala- 
bama R. 220. — It is said, that a different rule prevails, in respect to contracts 
not negotiable, and contracts whore no days of grace are allowed ; and, there- 
fore, if a common contract falls due on Sunday, the party has until the foffow- 

85* 
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grace is on Sunday, the Bill is due and payable, and the grace 
expires, on the preceding Saturday. And, if two holidays 
should succeed each other, as Sunday, on the twenty-fourth of 
December, and Christmas, on the twenty-fifth of December, 
the Bill would be due and payable on the preceding Saturday, 
the twenty-third of December.^ 

§ 889. The same rule prevails in France ; for, if a Bill be- 
come payable at a great feie^ or a fixed holiday, or Sunday, 
payment is demandable the* day before.* Pothier seems to 
have thought, that the old French law (rfbwed some distinc- 
tion in cases of this sort. If the day of the maturity of the 
Bill should fall on Sunday, he admits that a demand might be 


ing Monday to perform it. Salter v, Burt, 20 Wend. R. 205, where Mr. Justice 
Bronson, in delivering the opinion of the Court, said: “ This check, having been 
postdated, was payable on the day of its date, without any days of grace. Mo- 
Bank v. Broderick, 10 Wendell, 804 ; S. C. 13 Wendell, 183. It fell duo 
on Sunday, and the question is. Whether the demand of payment was well 
made on the previous Saturday ; or. Whether it should have been made on the 
following Monday. When days of grace are allowable on a Bill or Note, and 
the third day falls on Sunday, the Bill or Note is payable on the previous Satur- 
day. Tlio same custom of merchants, which, as a general rule, allows three 
days of grace to the debtor, has limited that indulgence to two days, in those 
cases where the third is not a day for the transaction of business. But, when 
there are no days of grace, and the time for payment or performance, specified 
in the contract, falls on Sunday, the debtor may, I think, discharge his obli- 
gation on the following Monday. This question was very fully considered in 
Avery u. Stewart, 2 Conn. R, 69, which was an action on a Note, not negotiable, 
which fell due on Sunday ; and the Court Jeld, that a tender on Monday was 
a good bar to the action. I agree to the doctrine laid down by Gould, J., that 
Sunday cannot, for the purpose of performing a contract, be regarded as a day 
in law, and should, as to that purpose, be considered as stricken from the calen- 
dar. In computing the time mentioDo|||||h a contract, for the doing of an act, 
intervening Sundays are to be counteff^ut, when the day for performance 
falls on Sunday, it is not to be taken into the computatiem. The cheek was pre- 
sented before it became payable, and the demand and notice were consequently 
insufficient to charge the Indorser,*' 20 Wend. R. 206, 207. But see Kilgour 
0 , Miles, 6 Gill & Johns. R. 268. 

' Bayley on Bills, ch. 7, § 1, p. 247, 248. 

^ ('bitty on Bills, ch. 9, p. 411 (8tb edit 1838) ; Code de Comm. art. 183, 
134. 
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made on the preceding day ; and, if payment be then absolutely 
refused, the Holder may protest the Bill. But if the Acceptor 
should answer, that he would pay the next day, and not refuse 
absolutely, then the Holder is bound to present it again for 
payment, on the day of its maturity, although it is Sunday ; 
and, if payment is then made, it is sufficient. If not then 
made, a second protest should be made.^ But of this some 
doubt has been entertained in France. Heineccius lays down 
the rule, prevailing in Germany, to be, that, in such a case, 
the demand of paynlikt should be on the next succeeding day. 
“ Si in diem feriatum incidit sohitionis dies^ nec acceptans 
invitus ^olvere tenehir^ nec prmentam solutioncm urgere vcl 
protestaiionem intcrponere potest sed exspectandus cst dies 
seqiiens.''*^ And he traces this doctrine back to the time of 
Justinian, by whose Code, holidays and days of public festi- 
vjils, were prohibited from being days for the transaction of 
secular business.^ 

§ 840. And respect is paid, not only to the public holidays, 
jind religious fasts and festivals of the country, where the Bill 
is due and payable, as non-secular days, but also to the relig- 


A Pothicr tie Change, n. 140. 

* Heineeo. do Camb. cap. 4, § 41. 

3 Ibid., note. The passage in the Code is, “ Dies festos majcstati altissimas 
dedicatos, nullis volumus voluptatibus occupari, nec ullis exactionnm vexatloni- 
bus profanari. Dominicum itatjue diem ita semper honorabilem dcccrnimus, et 
vencrandum, ut a cunctis execulfjbnibus excusetur; nulla quemquam urgeat 
adnionitio ; nulla fidejussionis flagitet|ir exactio ; taceat apparitio ; advocatio del- 
itescat ; sit ille dies a cognitionibus'alienus ; prssconis, horrida vox silesoat ; res- 
pirent a controversiis litigantes, et habeant foederis intervallum ; ad sese simul 
veniant adversarii non timentes, animos vicaria pmnitudo ; pacta con> 

ferant, transactiones loquanter. Ne^mjus tamen religiosi diei otia relaxantes, 
obscoenis quemquam patimur voluptatibus detineri. Nihil eo^lem die sibi vindi- 
cet scena theatralis, aut Circense certamen, aut ferarum lachrymosa spectacula ; 
et, si in nostrum ortura, aut natalem celebranda solennitas incident, differatur. 
Amissionem militi®, prowriptionemque patrimonii sustinebit, si quis unquam hoc 
die festo spectaculis interesse, vel cujuscunque judicis apparitor prsetextu ne- 
gotii publici, seu privati, h®c, qu» hac lege statuta sunt, crediderit temoranda.” 
Lib. 3, tit. 12, 1. 11. 
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ious opinions and usages of the particular sect to which the 
Acceptor belongs. A case may occur in England or America, 
where a Bill may be due and payable, without the allowance 
of any of the three days of grace. Thus, for example, if the 
first day of grace should be on Saturday, and Monday should 
be Christmas-day, and the Acceptor should be a Jew, by whose 
religious usages abstinence from all secular business is inter- 
dicted on Saturdays, the Bill would (it is presumed) be pay- 
able on Friday, without any grace whatsoever. For the Jew 
Acceptor would not be compelled to do bA^iness on Saturday ; 
and the laws or usages of the country would not justify a de- 
mand on Sunday or Christmas.^ 

§ 841. The reason of all this doctrine seems to be, that, as 
the allowance of the days of grace is a mere indulgence to the 
Acceptor, it shall be granted only in cases where it will not 
work any extra delay to the Holder of the Bill ; but he shall 
entitled to strict payment at the puncturn temporis of the 
Kill* If any other rule were adopted, the Holder would be 
compelled to lose the use of his money for four days ; and 
thus the period of delay be protracted, to his inconvenience, 
and, perhaps, injury. Pothier has very justly remarked, that 
the d^ys of grace are, as the name imports, a mere favor 
accorded to the Acceptor, humanitatis ratione^ to distinguish 
them from the time stated on the face and purport -of the 
Bill.« 


1 Ante, § 28S ; Bayley on Bills, ch. 7, § 2, p. 271 (5th edit 1830) ; Chitty on 
Bills, ch. 8, p. 860 (8th edit 1883) ; Id. ch. 10, p. 488, 520 ; Lindo v. Unsworth, 
2 Camp. R. 602 ; Heinecc. de Camb. caj^A, § 41. 

2 Wooloy r. Clements, 11 Alabama 1^220. 

3 Pothier 4© Change, n. 139 ; Chitty on Bills, ch. 9, p. 407, 408 (8th edit. 
1883) ; Heinecc. de Camb. cap. 4, § 18, 14. — Heineccius says: “ Quamvis vero 
id tempus vocari soleat tempus fatale solutionis ; quibusdam tamen locis etiam 
elapso illo tempore, quod in cambio expressum est, aofceptanti dari solent indu- 
ci® aliquot dicrum, e. gr., trium, quatuor, quiiique, sex, qui vocantur Respit-vel 
Discretious-Tage, nec non Nach-vel Ehren-Tage.” Heinecc. de Camb. cap. 2, 
§ 14 ; Ante, § 833, note. 
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§ 342. Another question often arises, as to the kinds of 
Bills on which days of grace are allowed. In England days 
of grace are allowed on all Bills, whether they are payable at 
a certain time after date, or after sight, or even at sight.^ As 
to the latter, (BiHs payable at sight,) there has been some di- 
versity of opinion among the profession, as well as among the 
elementary writers. But the doctrine seems now well estab- 
lished, both in England and America,^ that days of grace are 
allowable on Bills payable at sight.^ And the same rule has 
been applied, as, in# strict analogy, it should apply to bank 
post-notes, payable^ after sight, for they differ in nothing from 
prdinary^inlaiid Bills of Exchange.* The same rule seems to 


1 Cliitty on Bills, cli. 9, p. 407 (8th edit 1833) ; Bayley on Bills, rli. 7, § 1, 
p. 2 U, 245 (5th edit. 1830) ; Bank of Washington v, Triplett, 1 Peters, U. 30. 

2 But see Trask v, Martin, 1 E. D. Smith, (N. Y.) R. 505. 

3 Chitty on Bills, ch. 9, p. 407, 409 (8th edit. 1833) ; Bayley on Bills, eh. 7, 
§ 1, p. 249 (5th edit, 1830); 1 Selwyn, Nisi Prius, p. 350, 352 (10th edit. 
1842); Dehers v. Harriot, 1 Show. K. 168; Coleman v. Sayer, 1 Barnard. B. 
K. K. 303 ; Ante, § 228, and note. 

4 Chitty on Bills, ch. 9, p. 406, 409 (8th edit. 1888) ; Bayley on Bills, eh. 7, 
§ 1, p. 244, 245 (5th edit. 1830); 1 Bell, Comm. B. 3, ch. 2, § 4, p. 411 (5th 
edit.) ; Brown v. Lusk, 4 Yerger, R. 210. — How would it be on a bank post- 
notcj, payable at sight? Mr. Chitty (p. 409, 410) on the subject of Bill* pay- 
able at sight, says : “ With respect to a Bill payable at sight, though, from the 
very language of the instrument, it should seem, that payment ought to be made 
immediately on presentment, this does not appear to be so settled. The decis- 
ions and the treatises differ on the question, whether or not clays of grace are 
allowed. In France, Pothier, cnuiUeratmg the various kinds of Bills, and writ- 
ing at a time when days of grace were allowed in France, states, that a Bill, 
payable at sight, is payable as soon as the Bearer presents it to the Drawee 
but, in another part of his work, it appears, that this opinion is founded on the 
words of a particular French ordinanQ|^ which cannot extend to Bills payable 
in this country ; however, he assigns as'a reason, that it would be inconvenient, 
if a peraon who took a Bill at sight, payable in a town through wlgch he meant 
to travel, and the payment of which he stands in need of, for the purpose of 
continuing his journey, should be obliged to wait till the expiration of the days 
of grace, after he preseriled the Bill ; a reason obviously as applicable to the 
case of a Bill drawn payable at sight in this as in any other country ; and in 
France, a Bill payable at a fair, is due the day before the last day of such lair. 
In Spain, days of grace are not allowed when Bills ai*e drawn payable at sight, 
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apply to Bills payable by instalments, and the days of grace 
are allowed on the falling due of each instalment^ But Bills, 
payable on demand, are immediately payable on presentment 
without allowing any days of grace.*"* . And the same rule will 
apply where no time of payment is expressed on the face of 
the Bill ; for then, in contemplation of law, it is payable on 
demand.® Foreign Bills of Exchange are rarely drawn pay- 
able oa demand ; but inland Bills are often so drawn. The 
subject will, therefore, naturally come under oifT review in a 
subsequent page.^ 

§ 343. In France, under the old law, (Ibr, by the modern 
Code, as we have seen, no days of grace are allowjed,®) ii(> 


nor indeed on any Bill not previously accepted. Beawes, in his Lex Merca- 
toria, says, that Bills made payable here at sight, have no days of grace allowed, 
although it would be otherwise in the case of a Bill made payable one day 
after 'sight. Kyd, in his Treatise, expresses the same opinion. But it appears 
now to be considered as settled, that days of grace are to be allowed. In De- 
hers w. Harriot, (1 Show. 103,) it was taken for granted, that days of grace were 
allowable on a Bill payable at sight. The same doctrine was entertained in 
Coleman i». Saycr, (Barnard. B. K. R. 803.) And, in another ease, where the 
question was, whether a Bill payable at sight was included under an exception 
in the Stamp Act, 23 Geo. 3, ch. 49, § 4, in favor of Bills payable on demand, 
the C4hrt held that it was not ; and Buller, J., mentioned a case before Willcs, 
C. J., in London, in which a jury of merchants were of opinion, that the usual 
days of grace were to be allowed on Bills payable at sight. And in Forbes on 
Bills, (p. 142,) the same practice is said to prevail. And Mr. Selwyn, in his 
Nisi Prius, (p. 839, 4th edit.) observes, that the weight of authority is in favor 
of such allowance. And they were allowed on such Bills at Amsterdam.” It 
seems, that, in Louisiana, if a BiR 1^ payable on a fixed day, (as on the first 
day of March,) it is payable on pjesentment, and no days of grace are allowed. 
Durnford r. Patterson, 7 Martin, R. 460. This seems to be a peculiar usage, 
growing out of the law of Spain. ^ 

1 Oridge v. Sherborne, The English Jurist, May IS, 1843, p. 402 ; S. C. 
11 Mees. & Welsh. 374. 

2 Bayley on Bills, ch. 7, § 1, p. 233 to 242 (5th edit. 1830) ; Chitty on Bills, 
ch. 9, p. 407 to 410 (8th edit 1883) ; Ante, § 231. 

3 Chitty on Bills, ch. 9, p. 410 (8th edit ^833.) See Sutton v. Toomer, 7 
Barn. & Crossw. 416. 

< See Ante, § 228, 231, and Post. 

® Ante, § 334, 386 ; Code de Comm, art 135. 
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days of grace were allowed on Bills payable at sight ; and Po- 
thier has given strong reasons in support of this construction 
of the language.^ But, upon all other Bills, to wit, those pay- 
able at a usance, or at a certain nuniber of days after sight or 
date, the days of grace were allowable.^ The like rule pre- 
vails in Spain ; and probably, also, in most of the countries of* 
continental Europe.® 

§ S44. Having ascertained the time when Bills of Exchange 
are, properly speaking, due and payable, we are naturally led 
to the consideration of the particular day when they are to be 
presented for payment. That is, by our law, (as we have 
seen,) in all cases where they are payable at a certain time, 
the very day on which they are due, o/ arrive at luaturity.^ 


1 Pothior do Change, n. 12, 172, 198; Code do Comm. art. 180; Chilly on 
Bills, eh, 9, p. 409 (8th edit. 1833) ; Ante, § 228, and note. 

2 Pothior de Change, n. 13, 139, 172. 

Chitty on Bills, ch. 9, p. 407, 409, 410 (8th edit. 1833) ; 1 Boll, Comm. B. 
8, ch. 2, § 4, p. 410, 411 (5lh edit.) ; Heinccc. de Camb. cap. 2, § 13 to 16. 
Mr. Chilly (p. 407) says : “ Tn most countries, when a Bill is payable, at one o» 
more usances, or a Bill or Note is payable at a certain time after da4iO, or after 
sight, or afler demand, it is not payable at the precise time mentioned in the 
Bill or Note, but days of grace are allowed. The days of grace (at Hamburg 
called respite days) which are allowed to the Drawee, are so called, because 
they were formerly merely gratuitous, and not to be claimed as a right by the 
person on whom it was incumbent to pay the Bill, and were depeudont on the 
inclination of the Holder ; they still retain the name of grace, though the cus- 
tom of mea’hants, recognized by law, has long reduced them to a certainty, and 
established a right in the Acceptor to claim them, in most cases of foreign or in- 
land Bills, or Notes payable at usance, or^|^r date, or after sight, or after a 
certain event, or even when expressly payables on a particular day, or 

even at sight ; but not when expressly made payable on demand.*" 

^ Ante, § 325 ; Bayley on Bills, ch. 7, § I, p. 247 (5th edit. 1830) ; Lenox 
V. Koberts, 2 Wheat R. 373; Mills'll;. Bank of U. States, 11 Wheat. R. 
431 ; Robinson v. Blen, 20 Maine R. 109 ; Chitty on Bills, ch. 9, p. 402, 
403 (8th edit. 1833) ; Id. ch. 10, p. 465 to 467 ; 1 Bell, Comm! B. 3, ch. 2, 
§4, p. 409, 410 (5th edit.) — Mr. Chitty says (p..402, 403); “Bills, Notes, 
and Checks, when payable at a time certain, must be presented on the very 
day they fall due; and those wHSch are not payable on a day certain, but 
on presentment or demand, must be presented, or, at least, put in circulation 
for that purpose withiU a reasonable time after they have been received, de- 
pending on distance and other circumstances presently noticed. In the first 
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Aay omission by the Holder to present it on that day for pjiy- 
ment, at least if the presentment be not prevented by accident, 
or irresistible force, or some inevitable calamity, will discharge 
and exonerate the Drawer and Indorsers of the Bill from all 
liability to pay the Bill ; ^ for such due presentment is, ordi- 
narily, a condition precedent to their liability, and constitutes 
an essential ingredient in their contract.^ The same rule 
applies to the case of an acceptance mpra protest ; for the 
Acceptor supra protest is (as we have seen) only conditionally 
liable, in case of a refusal of the Drawee to pay the Bill upon 
due presentment of it to him at its maturity, and due notice 
thereof being ^iven to such Acceptor.^ But the case of a 
Drawee, when he accepts the Bill, is not at all changed or 
aflected thereby ; for he remains, according to his original 
contract, absolutely bound for the payment of the Bill at all 
times after it becomes due.^ 

§ 845. The French law, in the like manner, requires a 
demand of payment to be made by the Holder upon the Ac- 
ceptor on the very day of the maturity of the Bill. This is 
the positive provision of the present Code of Commerce ; ^ 


case, a^remature presentment before tbe instrument falls due, would be wholly 
inoperative, and a delay in presenting, until even one day after the instrument 
was at niati 4 -ity, would discharge all the parties not primarily liable. It was 
once thouglit, that the p|;opriety of a presentment for payment, with respect to 
the time when it should be made, was, in all oases, a question for the determina- 
tion of a jury ; but the decisions of juries having been found to be very much 
at variance from each other, and consequently to have rendered the Commer- 
cial Law, in that respect, jery un^^idn, it is now settled to be the province of 
the Court to determine the time vwn a presentment ought to be made.” 

1 Sec Ante, § 234, 280; Chitty on Bills, ch. 9, p. 389, 391, 422 (8th edit. 
1838); Id. eh. 10, p. 624. 

8 Ante, § 234, 280 ; Chitty on Bills, ch. 9, p. 884 to 386 (8th edit. IsSs.) 

3 Ante, § 121 to 125 ; Baylcy on Bills, ch. 6, § 1, p. 178, 179 (5th edit. 1830) ; 
Chitty on Bills, ch. 8, p. 378, 379, 381 (8th edit. 1833) ; Id. ch. 9, p. 385 ; Wil- 
liams t>. Germaine, 7 Barn. & Cressw. 468 ; Hoare p. Cazenove, 16 East, li. 
391 ; Mitchell w. Baring, 10 Barn. & Cressw. R. 4. 

4 Ante, § 325 ; ‘Chitty on Bills, ch. 9, p. 384 to 386, 391, 392 (8th edit. 1833.) 
3 Code de Comm, art 161 ; Locre, Esprit du Code do Comm. Tom. 1, art. 

161, p. 502, 503. 
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and it is in entire conformity with the antecedent doctrine 
maintained in France.^ And this, also, seems to be the rule 
recognized by Heineccius, as resulting from the general law 
in Germany.^ 

§316. So peremptory is this duty of the Holder, to de- 
mand payment on the very day of the tnaturity of the Bill, 
that (as we have already seen * * * § ) even the bankruptcy, or in- 
solvency, or death of the Acceptor before or at the time of 
its falling due, will not excuse or justify the omission. The 
same'^ule equally applies to making a presentment and de- 
mand at the proper place where it should be made, and the 
omission to do so will not be excc^'sed by %e^ bfintcruptcy, in- 
solvency, or death of the Acceptor.* In the former cases, the 
demand may, and should be, made upon the bankrupt or 
insolvent personally, or at his domicil, or place of business, 
in the same way and maimer, as if he were not bankrupt or 
insolvent.® If his house, or place of business, is shut up, it 
will not be sufficient to make a demand there ; for the Holder 
ought to make inquiries, where he may be found ; and, if upon 
reasonable inquiries, the fact can be ascertained, of the place 


* Pothior de Change, n. 172 to 174; Savary, Le Parfait Ndgociant, Tom. 1, 
Pt. 3, eh. 14, p. 847, 851, 863; Pardcssus, Droit Comm. Tom. 6, art. 1497. 

2 ll(*iiu*,cc. de Carnb. cap. 4, § 40. 4- 

3 Ante, § 326. 

4 Ante, § 279, 306, 326 ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 413 (5th edit.) ; 
Chitty on Bills, ch. 9, p. 386 to 389 (8th^it 1833); Bayley on Bills, ch. 7, 

§ 1, p. 251 (5th edit. 1830) \ Id. § 2, p. 302 ; .J(tussel v, Langstalfe, Doug. R. 515 ; 
Esdailc v. Sowerby, 11 East, R. 114; Ante, § 230, 279 ; Crossen v, Hutchinson, 
9 Mass. R. 205 ; Garland v. The Salem Bank, 9 Mass. R 408‘; Jackson o. Rich- 
ards, 2 4[?aiiies, R. 343 ; Barton v. Baker, 1 Serg. & Rawlc, R. 334 ; Sandford 
V. Dillaway, 10 Mass. R. 52; Farnum v. Fowlc, 12 Mass. R. 8J9 ; Groton 
Dallheim, 6 Greenl. R. 476 ; Shaw v, Reed, 12 Pick. R. 182; Hunt v. Wad- 
leigh, 26 Maine R. 271; Lawrence v Langley, 14 N. llamp. 70; Robson v. 
Oliver, 10 Adolph. & Ellis, N. S. 704. 

® Chitty on Bills, ch. 9, p. 386 to 388 (8th '‘edit 1833) ; Collins v. Butler, 
2 Str. R. 1087; Howe w. Bowes, 16 East, 112; S. C. 1 Maulc & Selw. 555; 
Groton V. Dallheim, 6 Greenl. R. 476; Shaw r. Reed, 12 Pick. 132. 
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where he may be found, presentment should be made there.^ 
In case of the death of the Acceptor, the Holder should make 
presentment for payment to the executor or administrator of 
the deceased, if one has been appointed, and he, or his resi- 
dence, can be* ascertained upon reasonable inquiries; and, if 
there be no executed or administrator, or he or his place of 
residence cannot be found, then presentment for payment 
should be made at the house, or other domicil of the de- 
ceased.® If the acceptance be by a firm, and one partner dies 
before the maturity of the Bill, the presentment shoffld be 
made to the survivors, and not to the personal representative 
of the deceasedi® ^We shall hereafter have occasion to notice 
other considerations applicable to this part of the subject. 

§ 847. The old French law was equally as expressive as 
ours, that the bankruptcy or insolvency of the Acceptor, at 
the maturity of the Bill, constitutes no excuse for the want of 
a due presentment for payment, by the Holder, at that time.^ 
The modern Code of Commerce positively declares, that the 
Holder of a Bill of Exchange is not dispensed from protest- 
ing the Bill for the non-payment thereof, either by its having 
been protested for non-acceptance, or by the death or failure 
of the Drawee.^ And it adds, that, in case of the failure of 
the Acceptor, before the Bill becomes due, the Holder may 


1 Chitty on Bills, ch. 9, p. 886, 887 (8th edit 1888) ; Molloy, B. 2, ch, 10, 
§ 34 *, Ante, § 288 ; Spies v. Gilmore, 1 Comstock, R. 821 ; Taylor v. Snyder, 
8 Denlo, R. 161 ; Story on Prom, Notes, § 264. 

2 Chitty on Bills, ch. 9, p. 889, 401 (8th edit 1888); Bayley on Bills, ch. 7, 
§ 1, p. 218, 219 (5th edit 1880) ; Id. § 2, p. 286 ; Molloy, B. 2, ch. 10, § 34 ; 
Magruder v. Union Bank of; Georgetown, 8 Peters, R. 87 ; Juniata ^ank v. 
Hale, 16 Serg. & Rawle, 167; Ante, § 285; 1 Bell, Comm. B. 3, ch. 2, § 4, 
p. 418 (5th edit) 

3 Cayuga County Bank r. Hunt, 2 Hill, (N. Y.) R. 686. 

4 Pardcssus, Droit Comm. Tom. 2, art 424 ; Id. Tom. 5, art 1497 ; Pothier 
de Change, n. 147 ; Savaiy, Le Par&lt Ndgociant, Tom. 2, Pt 45, p. 860 ; 
Ante, § 819, 326. 

6 Code de Comm. art. 163 ; art. 187. 
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cause it to be protested, and have his recourse against the 
other parties to the Bill for payment, or for security for pay- 
ment.^ The French law seems even to go further, and to 
require, that the demand and protest should be made in cases 
of such bankruptcy and insolvency, although, by the law of the 
place where the Bill is payable, no demand or protest, in such 
a case, is required.^ Pardessus puts this as clear, and says, 
that, if a Bill be drawn in France, payable in a foreign coun- 
try, it will be necessary, although the law of the place dis- 
penses with a protest in case of such bankruptcy or insolvency, 
that the Holder should still protest the Bill, under the peril of 
otlierwise losing his recourse against the Faench JDl*awer ; for, 
in such a case, the law of France, where the contract between 
the Drawer and the Payee or other Holder, was made, is to 
govern, as to the acts to be done, to entitle the latter to a re- 
covery.^ And he <applies the same rule as to the remedy of 
tlie Holder against the Indorsers, under the like circum- 
stances.^ 

§ 318. If the Bill of Exchange be lost by the Holder be- 
fore, or at the time when it becomes due, he will still be 
bound to demand payment thereof from the Acceptor at its 
maturity ; and a tender should be made of indemnity to the 
Acceptor, if he should pay the Bill; and, if he should refuse, 
due protest and notice of the non-payment should be given, as 
in other cases, to the Drawer and Indorsers.^ But the Ac- 
ceptor is not, under such circumstances, bound to pay the Bill, 


1 Ibid. ; Sautayra sur Code de Comoau art 16S, p. 110 ; Ante, § 322. 

^ Pardessus, Droit Comm. Tom. 5, art 1497 ; Ante, § 177, note. 

3 1bi|. 

4 Ibid. But see Ante, § 176, 177, and note. ^ 

^ Chitty on Bills, eh. 6, p. 288, 289 (8th edit 1838) ; Id. ch. 9, p. 891, 398 ; 
Marius on Bills, p. 19; Bcawes, Lex Merc, by Chitty, Vol. 1, p. 588, 589, 
pi. 182, 185 (edit. 1813); Thackray v. Blackett, 3 Camp. 164 ; Smith v. Bock* 
well, 2 Hill, (N. Y.) R. 482 ; Blackie v. Pidding, 6 Manning, Granger & Scott, 
196 . Pothier states the same as the rule in France. Pothier de Change, 
n. 145. 
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if lost, althongh he may, at his election, do so ; for he is en- 
titled, in all cases, to have the Bill delivered up to him upon 
payment thereof, as a voucher therefor ; ^ and the proper rem- 
edy for the Holder, in case of a refusal to pay, is in equity, 
and not at law.* [In some tribunals the Holder can recover at 
law, by tendering to the defendant a sufficient bond of indem- 
nity against the repayment of the Bill.* And in England this 


* f But this is property to be nnderstood only of negotiable instruments. See 
>Vain V. Bailey, 10 Ad. & El 616 ; Charnley r. Grundy, 26 Eng. Law & Eq. 
R. 318 ; S. C.^14 Com. B. Rep. 608.] 

2 Chitty on Bills, ch. S, p. 289, 291 to 296 (8th edit. 1883) ; Bayley on Bills, 
eh. 9, p. 372 to 374 (6th edit. 1880) ; Hansard v. Robinson, 7 Barn. & Cress w. 
90; Pierson v. Hutchinson, 2 Camp. R. 211 ; S. C. 6 Esp. R. 126; Mayor v. 
Johnson, 3 Camp. R. 823 ; Davis v. Dodd, 4 Taunt. R. 602 ; Ramuz v. Crowe, 
1 Welsby, Hurlstone & Gordon, 167 ; Crowe v. Clay, 25 Eng. Law & Eq. R. 
461 ; Ex parte Greenway, 6 Ves. 812 ; Mossop v. Eadon, 16 Ves. 480. In this 
last case a distinction was taken Initween Bills not negotiable, and those which 
arc negotiable, and indorsed in blank. And in other cases, a like distinction, 
where the Bills were specially indorsed or awarded. Chitty on Bijls, ch. 6, p. 
298, 294 (8th edit. 1888) ; Story on Prom. Notes, § 446, 451. But see Blackie 
V. Bidding, 6 Manning, Granger & Scott, 196. 

[3 Fales V. Russell, 16 Pick. 816; Almy v. Reed, 10 Cush. 421. It is the 
well settled doctrine of the English courts, that the Payee of a negotiable Bill, 
or Note, cannot recover at law if the Note bo lost, for the Maker is entitled to 
have it produced at the trial. The same doctrine has been approved in sonic 
American States. Rowley v. Ball, 8 Cowen, 303, (1824); Posey r. Decatur 
Bank, 12 Alabama, 802, (1848.) And the same rule has been applied to an 
action by the Indorser, (who had taken up a Note,) in his suit against the 
Maker. Morgan v. Rcintzol, 7 Cranch, 273, (1812.) Thayer r. King, 15 Ohio, 
242, (1846,) holds, that if the Bill is lost after it falls due, an action at law may 
be sustained, but if lost before due, the only remedy is in chancery. In the 
late case of Aborn u. Bosworth, 1 Rhode Island, 401, (1850,) the rule is laid 
down that the Owner of a lost Bill cannot recover. Without first proving that 
the Bill was destroyed, or unindorsed, ot so indorsed,* that no third party could 
recover upon it. And see Stevens, 8 Connecticut, 431, (1882) Rogers 

u. Miller, 4 Scammoo, 884, (1843.) But it must positively appear that the Note 
lost was negotiable, or the English rule has been said not to apply. McNair v. 
Gilbert, 3 Wend. 844, (1829); Pintard v. Tackington, 10 Johns. 104, (1813.) 
The same courts hold that if the Bill or Note be physically destroyed, and not 
merely lost, the Payee or Holder may recover upon secondary proof of its con- 
tents. See Hinsdale u. Bank of Orange, ff Wend. 878, (1881,) Marcy, J. 
And it would seem, even on the English doctrine, that it ought to appear, either 
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is now allowed by statute.' If the Note is proved to have 
been jictually destroyed, and not merely lost, it seems that no 
tender of indemnity is requisite.^] 

§ 34*9* But, in addition to the rule already considered, that 
the presentment for the payment of the Bill must be made on 
the very day when it becomes due, another inquiry naturally 
arises; and that is, At what hours during the day the pre- 
sentment is proper and allowable ? The general answer here 
(as in cases of presentment for ^pceptance) is, that it must be 
presented within reasonable hours during tiie day.^ If there 
be a known usage in the place, that all Bills are to be pi%- 
sented for payment within certain limited hours, the preseiit- 

^ 

tliat the Note lost was payable to bearer^ or tliat if payable to ordery it was in 
liict indorsed before it was lost, else, the Maker would be in no danj^cr irom a 
claim by any other person, on the Note. On the other hand, a more liberal 
rule has been adopted in many States, and the Holder of a Bill or Note is 
allowed to recover against the Acceptor or Maker, if the Bill or Note has been 
lout or mislnidy (but not destroyed,) and the loss may be proved by the plain* 
tilT’s own aOidavit. Meeker v. Jackson, 3 Yeates, 442, (1802) ; Anderson v, 
Robson, 2 Bay, 495, (1803.) In this case, however, the proof of loss was, that 
the mail-bag, containing the original Note, was thrown overboard from the ves- 
sel carrying it. Fales i?. Russell, 16 Pick. 315, (1835,) is a leading case on this 
subject, and the Court declared they had authority to require the plaiiitilf to 
lurnijili a reasonable security for the defendant's indemnification. See Bullet 
V, Bank of Pennsylvania, 2 Wash. C. C. 172, (1808); 4 Id. 253, (1821.) In 
some States the right to recover on lost Notes is regulated by statute. Clarke 
V. Reed, 12 Sm. & Marsh. 554, (1849); Posey v. The Decatur Bank, 12 Ala- 
bama R. 802, (1848.) The power of a court of law to require and prescribe an 
indemnity, from the plaintiOT to the defendant, is in many States well settled ; 
16 Pick. 315; 16 Martin, 4. See Jones v, Fales, 5 Mass. R. 101. And the 
same rule has been applied in an action by the Indorsee of a Note against the 
Indorser. Renner v. Bank of Columbia, 9 Wheat. R. 581, (1824.) And the 
same decision declares it to be unneces8ary.v gj^ t there should be a special 
declaration on a lost Note, or that the contents of the lost Note should be 
proved by a notarial copy. The best evidence of the contents, which the 
plaintiff can produce, was held sufEcient. Id.] 

1 Common-Law Procedure Act, 1854, St 17 & 18 Viet c. 125, § 87 ; Arang- 
ven V. Scholfield, 1 Hurls. & Norm. 494. 

* Des Arts u. Leggett, 2 Smith, (16 N. Y.) 582. 

3 Ante, § 328. 
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inent must be made within those hours.^' If the Bill be paya- 
ble at a banker’s, it must be presented there within the usual 
banking hours.^ If payable generally, and presented for pay- 
ment at the counting-room, or other .place of business of the 
Acceptor, it must be within the usual counting-house hours, 
or hours of business, or, at all events, while there is some per- 
son there who is authorized to pay, or refuse payment of the 
Bill.^ If presented at the dwelling-house of the Acceptor, it 
must be within the hours at which the family are up, and the 
Acceptor may reasonably transact business.^ If, in either of 
these cases, there be an omission, on the part of the Holder, 
of his propter duty, as, if he makes a presentment at a bank- 
er s out of banj^ing l|ours, or at a counting-house out of the 
usual hours, artH when it is shut, or at the dwelling-house, 
when the family have retired to rest, or before they have risen, 
and are in a condition to attend to business, the presentment 
will be a mere nullity, and be without jiiiy legal effect.^ In 
all these cases the same rule applies, as in cases of present- 
ment for acceptance.® 


1 Ante, § 236 ; Baylcy on Bills, ch. 7, § 1, p. 224 (5th edit. 1830) ; Chitty on 
Bills, ch. 7, p. 305 (8th edit. 1883) ; 1 Beil, Comm. B. 8, ch. S, § 4, p. 411, 412 
(6th edit.) 

* Parker v. Gordon, 7 East, R. 886 ; Elford v. Teedj.l Maule & Selw. R. 
28 ; Ante, § 236. 

3 Garnett v. Woodcock, 1 Starkie, R. 476 ; S. C. 6 Maule & Selw. 44 ; Ante, 
§ 286, 806 ; Bayley on Bills, ch. 7, § 1, p. 224 to 226 (6th edit. 1830.) 

t Barclay i\ Bailey, 2 Camp. R. 627; Morgan v. Davison, 1 Starkie, R. 114 ; 
Triggs V. Newnham, 10 Moore, R. 249; Wilkins v. Jadis, 2 Barn. & Adolph. 
188 ; Cayuga County Bank v. Hunt, 2 Hill, (N. Y.) R. 685. In this last case 
it was said by the Court, that, except where a Bill or Note is due from a bank, 
the proper hours of business ^CWge through the whole day,, down to bedtime in 
the evening. Ante,| 286. 

6 Chiity on Bills, ch. 9, p. 421, 428, 424 (8th edit. 1888) ; Bayley on Bills, 
ch. 7, § 1, p. 224 to 226 (5th edit. 1830) ; Ante, § 228, and note, § 236, 305. 

® Ante, § 236, 806. Mr. Ohitty says : “ In considering the necessity for 
a duo presentment for acceptance and for payment, and the time when the same 
shouUl be made, we have anticipated thb inquiry ; and it may suffice to observe, 
that, on principle, perhaps, more exactness and punctuality in a presentment 
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§ 850 . In respect'^^to presentment for payment, also, it may 
be here stated, that a distinction has been sometimes suggested 
between that and presentment for acceptance. In the latter 
case, it is said, that the presentment should be to the Drawee 
personally, if practicable, or, in other words, that the Holder 
should see the Drawee, and ask acceptance of him in person ; ^ 


for payment may reasonably be required than even in a notice of non-payinent ; 
because a prompt and regular demand of payment may frequently obtain pay- 
ment from an Acceptor of a Bill, and Maker of a Note, who is in a state of pro- 
gressive insolvency, when a subsequent application of the same nature would 
become unavailing ; whereas, the loss of a day or more in giving notice of non- 
payment, rarely makes any actual difference. The rules applicable to delay in 
notice of non-payment, will in general apply, and^ith mpre force, to delay in 
due demand of payment. And, even if an hour be Iost,t^ laches will in some 
cases deprive the Holder of all remedy against any party not primarily liable.” 
Cliitty on Bills, ch. 9, p. 423, 424 (8th edit. 1888.) 

1 (/hitty on Bills, ch. 9, p. 400 (8th edit. 1883); Id. ch. 7, p. 305, 806.— On 
this subject, Mr. Cliitty (p. 400) says : “ We have seen, that, in unking a de- 
mand of an acceptance, the party ought if possible to sec the Drawee jicrson- 
ally. But a demand of payment need not be personal ; it being suffu^ient if it 
be made at the house of the Acceptor, unless, indeed, it be shut up, and no per- 
son there competent to give an answer, and the Acceptor of the BUI, or Maker 
of the Note, has removed, in which case the Holder must endeavor to find out 
to what place he has removed, and make the presentment there. Where a 
Note was made payable at Guilford, and the Holder presented it when due, at 
two (’ountiiig'hoUiiles there, tlie Maker then living in London, this was held to be 
equivalent to a presentment to the Maker himself. If the Drawee has, by his 
accojitance, appointed a place for payment, the Bill should be presented ac- 
cordingly, or, in some cases, it may be to his agent, who has been used to pay 
money for him.” See also Buxton v, Jones, 1 Mann. & Grang. R. 83. — In 
Buxton V. Jones, 1 Mann. & Grang. R. 83, a Bill of Exchange was presented 
for payment at the door of a house where the Drawee was described as living, 
to a lodger, who was coming from the passage of the bouse into the street, llic 
Acceptor had removed to another residence, known to the occupier of the house 
but not to the lodger ; and it was not shown, that he had left there any funds 
for payment of the Bill. It was held, that the'«deroand of payment was suffi- 
cient. On that occasion, the Court said, that it was not necessai^ to make pre- 
sentment to the Acceptor personally. If he chose to remove from the house 
pointed out by his signature to the Bill, as his residence, he was bound to leave 
sufficient notice on the premises. If the Holder goes to the house of the Ac- 
ceptor and finds it shut up, that is a sufficient presentment. See also Hine v. 
Allely, 4 Bam. & Adolph. 624. The case of Cheek v. Roper, 5 Esp. R. 1 75, is 
cited for the distinction, but it does not support it. 
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but, in leases of presentment for non-payment, a personal pre- 
sentment to the Drawee is not necessary. In a modihed 
^ense, this may be true, as a matter of prudence and conven-, 
ience ; but there does not seem to be any just foundation for 
this distinction, as a matter of duty, and not of mere courtesy 
on the part of the Holder. When, upon a presentment for 
acceptance, the Drawee does not happen, at the time of calling, 
to found at his house or counting-room, but is temporarily 
absent, and no one is there authorized to give an answer, 
whether the Bill wiH be accepted, or not, in such a case, it would 
seem li^at the Holder is n^ bound to consider it as a refusal 
to accept, but he may wait a reasonable time for the return of 
the Drawee aj^ ey^ waiting and presenting the Bill anew 
on the next day^ill not be an unreasonable time, especially as 
the Drawee has, ordinarily, a right to have the Bill left a day, 
to enable him to examine and decide, whether he will accept 
or not.^ But no such delay to the next day is allowable, if 
the Acceptor is not at home on the day when the Bill becomes 
due ; but a demand must then be made, and, if there be no 
one then ready at the place to pay the Bill, it should be treated 
as dishonored, and protested for non-payment. However, if, 
at the moment of calling for payment, the Acceptor is out, the 
JHolder is not compellable to treat the case as one of non-pay- 
ment ; but he may wait, and call again, if shall so choose, 
at a^y Reasonable hour of the same day ; for he has the busi- 
ness hours, or reasonable hours, of the whole day, to demand 
payment. 

§ 851. In the next place, At what place is the presentment 
for payment to be made 1 .The general rule, as in cases of 
presentment for acceptance, is, at the city, town, or other 
place, in which the Acceptor has his home or domicil, or his 


1 Aijte, § 237 ; Chitty on Bills, ch. 7, p. 806, 8U (8th edit 1833); 2 Bell, 
Comm. B. 8, ch. 2, § 4, p. 409 (5th edit.) ; Bank of Washington v. Tiiplett, 
1 Peters, IL 25 ; Mitchell v. Degrand, 1 Mason, R. 176. 
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house of business.^ ijf both are in the same city, town, or 
otl)er place, the presentment may be at either, with the quali- 
fication that it be within reasonable hours.^ The same rule 
applies, if the Acceptor has his home or domicil in one city, 
town, or other4|)lace, and his house of business ^n another. 
A due presentment at either will be sufficient, and a present- 
ment at both is not required.^ If#he Acceptor has changed 
his place of domicil or business, in the intermediate pegi^ be- 
tween the acceptance and the malurity of the Bill, the present- 
ment must be at the new domicil- or new. place of business, if, 
by reasonable diligence and inquires, it can be found, '"Sfcd it*is 
within the same State.* If the Acceptor has absconded, or 


1 Ante, § 235, 297, 305 ; Chitty on Bills, ch. 9, p. 898 to 400 (8ih edit. 1833) ; 
1(1. ell. 8, p.^378, 379 ; Id. ch. 7, p. 305 ; Mitchell v. Baring, 10 Barn. & Crossw. 
4, 9. Sec Sc arlett on the style of Exchange, cited in 10 Barn. & Cresaw. 11, 
note ; 1 Bell, Comm. B. 3, oh. 2, § 4, p. 412 (5th edit.) ; Pardessus, Droit 
Comm. Tom. 2, art. 186 ; Sharaburgh v. Commagere, 10 Martin, li. 18 ; Oakey 
V. Beauvais, 11 Louis. R. 487 ; West w. Brown, 6 Ohio St. 11. 542. 

2 Ibid. ; Ante, § 235 ; Chitty on Bills, ch. 7, p. 805 (8th edit, 1833.) 

3 Ante, § 236, 305 ; Chitty on Bills, ch. 7, p. 805 (8th edit. 1833.) 

4 Ante, § 305, 808 ; 1 Bell, Comm. B. 8, ch. 2, § 4, p. 418 (5th edit.) ; Chitty 
on Bills, eh. 9, p, 400, 401 (8th edit 1833); Id. ch. 8, p. 878 to 380; Ante, 
§ 229, 235, 299 ; M’Gruder v. Bank of Washington, 9 Wheat R. 598; Ander- 
son V. Drake, 14 Johns. R. 114 ; Louis. State Insur. Co. v. Shamburgh, 14 Martin, 
R. 511 ; Franklin w^j^yerbois, 6 Louis. R. 727 ; Wilcox m. McNutt, 2 Howard, 
(Mississippi) R. 776. 'What inquiries will be deemed reasoncable and sufficient, is 
a point cvlmitting of no positive answer; but must depend upon tho<yrcum- 
staiujes of each particular case. In Ransom v. Mack, 2’ Hill, (N. Y.) R. 587, 
where a notary, ignorant of the residence of A, the first Indorser, to whom 
be was about sending notice of dishonor by the mail, applied to the second In- 
dorser, who designated the post-office at B. as the one to which a letter to A 
should be directed, and it was sent accordingly ; it was held sufficient, althot^h 
A did not receive that letter, and was accustomej} to receive his letters at an- 
other post-office nearer to his residence. See also Carroll v. Upton, 2 Sandford, 
Sup. Ct. (N. Y.) R. 172 ; Bank of Urica v. Bender, 21 Wend. A 643 ; Catskill 
Bank v. Stall, 15 Wend. R. 364 ; S. C. 18 Wend. R. 466 ; Bank of Utica v, 
Davidson, 5 Wend. R. 587. See Bayley on Bills, ch. 7, § 1, p. 218, 219 ; Id. 
ch. 7, § 2, p. 279 to 283 (5th edit. 1880) ; Chitty on Bills, ch. 10, p. 510, 524, 
525 (8th edit 1833) ; Ante, § 299, and note. See also Buxton v. Jones, 1 
Mann. & Grang. 83 ; Bank of Utica v. Phillips, 3 Wend. R. 408 ; McMurtrie 
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his place of residence cannot, upon reasonable inquiries,' be 
found, that will be a sufficient excuse for non-presentrnent.* 
[But the mere absconding of the Acceptor, although known to 
the Indorser, will not excuse all inquiry for ^ Acceptor ; the 

V. Jones, 3 Wash. Cir. K. 206; fireman v. Joseph, 12 East, R. 433 ; McLanahan 
Vy^Brandon, 13 Martin, R. 821 Jvljapman v. Lipscombe, 1 Johns. R. 294 ; Reid 
Johns. R. 218; Smyth t>. Hawthorn, 3 Rawle, R. 355; Freeman 
V. 7 Mass. R. 483; Bond j;. Farnham, 5 Mass. R. 170; Franklin v, 

Verbois, 6 Louis. R. 727 ; Bank o^U. States v. Hatch, 6 Peters, R 250. On 
thjs submet, Mr. Chancellor Kent jp Kent, Comm. Lect. 44, p. 95, 96) says : 
“ jf the kII has been accepted, demand of payment must be made when the 
Bui fulls due ;' and it mus^t be made the Holder, or hia agent, upon the Ac- 
ceptor, at the place appointed for payment, or at his house, or residence, or 
upon him pcrsonaJjKV ‘^^'particu^ place be appointed, and it cannot be 
made by letter thro^h^the post-office. But there is a great deal of perplexity 
and confusion in the cases on this subject, arising from refined distinctions and 
discordant opinions ; and it becomes very difficult to know what is precisely 
the law of the land, as to the sufficiency of the demand upon the’ Maker of the 
Note, or the Acceptor of the Bill. If there be no particular and certain place 
identified and appointed, other than a city at large, and the party has no resi- 
dence there, the Bill may be protested in the city, on the day without inquiry, 
for that would be an idle attempt. The general principle is, that due diligence 
must be used to find out the party, and make the demand ; and the inquiry will 
always be, Whether, under the circumstances of the case, due diligence has been 
used. The agent of the Holder, in one case, used the utmost diligence, for 
several weeks, to find the residence of the Indorser, in order to give him notice 
of the dishonor of the Bill, and then took a day to consult his principal before 
he gave the notice, and it was held sufficient. If the pari^ has absconded, that 
will, as a general rule, excuse the demand. If he has changed his residence to 
some otbpr place, within the same State or jurisdiction, the Holder must make 
endeavors to find it, and make the demand there ; though, if he has removed 
out of the State, subsequent to the making of the Note, or accepting the Bill, 
it is sufficient to present the same at bis former place of residence. If there 
be no other evidence of the Maker’s residence than, the date of tho paper, the 
Hblder must make inquiry at the place of date ; and the presumption is that 
the Maker resides where the Note is dated, and that he contemplated payment 
at that place. But it is presumption only ; and, if the Maker resides elsewhere 
within the State, when the Note falls due, and that be known to the Holderi 
demand must be made at the Maker’s place of residence.” 

t Hunt V. Maybee, 3 Seld. 266. 

2 Ibid. ; 1 Bell, Comm. B. 8, ch. 2, § 4, p. 413 (5th edit) ; Ante, § 299, 827 ; 
Belmont Bank v. Patterson, 17 Ohio R. 78; Taylor v. Snyder, 3 Denio, R. 
146. 
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Holder should demand payment at the last and usual place of 
abode, or of business of the Acceptor within the State.^] If 
the Acceptor has p^one abroad, or left the country, then it will 
be sufficient to nmke presentment and demand of payment of 
his wife, or faiH||^fiit his house, or at his countin^«h(^|;e^, if it 
is open ; or, of any known agent, to whom he haa'confided 
his business generally during his ablUice, or on account of his 
leaving the country.^ 

§ 352. If, at the time of piieiBentment for payment, 'the 
Holder finds that the dwelling-hotise, or the place of business 
of the Acce|)tor^ is shut up, it i$^ said, that he is ent*le<l to 
treat the Bill as dishonored 1^ a refusal of payment.® At 
least, this is true (for there seems so<||e di|||repancy in the 
authorities) if the Holder makes diligent iuquiries to find the 
Accej)tor, and he cannot be found.^ If the Acceptor, between 
the time ’of the acceptance, and the time of the maturity of 
the Bill, changes his domicil to another State, or to a foreign 
country, it is not necessary for the Holder to send it, or pre- 
sent it for payment at the new domicil, in such other State or 
country ; but it will be a sufficient excuse for a non-present- 
ment of the Bill at all ; or at least, a presentment at his last 


1 Pierce V. Cate, 1| Cush. 190 ; Wheeler v. Field, 6 Mot. 290. 

2 Ante, § 851, n. 4 ; Ante, § 229, 235 ; Bayley on Bills, ch. 7, § 1, p. 218, 
219 (5th edit. 1830) ; Whittier v, Grafiam, 3 Grecnl. R. 82. But see Louis. 
Suite Irisur. Co. v, Shamburgh, 14 Martin, R. 511. 

3 Ante, § 827 ; Hine v. Allely, 4 Bam. & Adolph. 624 ; Shed r. Brett, 1 Pick. 
R. 413 ; Williams v. Bank of U. States, 2 Peters, R. 96. But -sec Chitty on 
Bills, ch. 9, p. 886, 88? (8th edit 1883); Collins v. Butler, 2 Str. R. 1087. See 
Pothier de Change, n. 147 ; Ante, § 299, and note. [A notary having a rflll 
for the purpose of demanding payment of an Acceptor, who had a short time 
before been a boarder at a public hotel in Cincinnati, was held to be under no 
obligation, when informed at the hotel that the Acceptor had gone down the 
river to be absent some days, to present the Bill or make demand of payment 
of any one there, in order to fix the liability of an Indorser. Belmont Bank 
V, Patterson, 17 Ohio R. 78.] 

* Chitty on Bills, ch. 9, p. 886, 887, 400, 418 (8th edit 1838) ; Collins v. But- 
ler, 2 Str. R. 1087 ; Bayley on Bills, ch. 7, § 1, p. 218 (5th edit 1830.) 
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domicil in the State, where the acceptance was made, will he 
sufficient to all intents and purposes.^ 


1 M’Grudcr v. Bank of Washington, 9 Wheat R. 598 ; Anderson v. Drake, 
14 Johns* JR. 114 ; Hepburn v. Toledano, 10 Martin, R. In M’Gruder v» 
Bank of Washington, (9 Wheat R. 599 to 602,) Mr. Justice Johnson, in de- 
livering the opinion of the Supine Court of the United States, said ; “ At the 
tilne of drawing the Note, and until within ten day of its falling due, the Maker 
waa^lJjljlllsekeeper in the District of Columbia. But he then removed to the 
Stafe of Maryland, to a place within about nine miles of the District. The 
case admits, that neither the Holder pf the Note, nor the notary, knew of his 
rernoval^r place of residence ; but the circumstances of his removal had 
npthing in them to sanction its befhg construed into &fi act of absconding. 
The words of the admission to this poii^t are, that he * went to the house, wliere 
the said Patrick had last ra^ed, and from which he had removed, as aforesaid, 
in order there to |uj|P^nt tro said Note, and demand payment of the same ; and 
not finding him there, and being ignorant of his place of residence, returned 
the said Note under protest.* The alternative, in which the judgment of the 
Court is to bo rendered, is not very appropriately stated ; but, since the ab- 
surdity cannot have entered into the minds of the parties, that, not knowing of 
the removal, or present abode of the Drawer, the Holder was still bound to 
follow him into Maryland, we will construe the submission with reference to 
the facts admitted ; and then the question raised is. Whether the Holder had 
done all that ho was bound to do, to excuse a personal demand upon the 
Maker. On this subject, the law is clear; a demand on the Maker is, in 
general, indispensable ; and that demand must be made at his place of abode, 
or place of business. That it should be strictly personal, in the language of 
the submission, is not required ; it is enough, if it is at his place of abode, or, 
generally, at the place where he ought to be found. But his actual removal is 
here a fact in the case, and in this, as well as every othei|,ease, it is incumbent 
upon the Indorace to show due diligence. Now, that the notary should not 
have found the Maker at his late residence, was the necessary conseciuence of 
his removal, and is entirely consistent with the supposition of his not having 
made any of those inquiries, which would have led to a development of the 
cause why he did not find him there. Non constat^ but he may have removed 
to the next door, and the first question would, most probably, have extracted 
i^ormation, that would have put him on further inquiry. Had the house been 
shut up, he might with equal correctness, have returned, * that he had not found 
himV and yet^that clearly would not have excused the demand, unless followed 
by reasonable inquiries. The party must, then, be considered as lying under 
the same obligations, as if, having made inquiry, he had ascertained that the 
Maker had removed to a distance of nine miles, and into another jurisdiction. 
This is the utmost his inquiries could have extracted,, and marks, of course* the 
outlines of his legal duties. Mere distance is, in itself, no excuse from demand ; 
but, in general, the Indorsee takes upon himself the inconvenience resulting 
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§ 853. If the Bill is drawn upon the Drawee, domiciled in 
one place, and is payable in another place, and is accepted by 
him, a presentment should be made for payment at the latter 
place.^ Thus, if a Bill is drawn on the Drawees at Liverpool, 
payable in London, if accepted, the presentment for payment 
must be in London, if any particular place is there pointed out 
where payment may be demanded.**^ If none is pointed ou|, 
and no person, upon due inquiries, can be found by whonii(the 
Bill will be paid, it may be prot<!lsted in London for non-j)ay- 
ment for that very cause.® If the Bill has not been a^ccpt^d 
by the Drawee, but has been att^epted, supra protest^ by a 
third person, (who, of course^^from what has been already 
said,® is only liable if the Drawee shall ^#efusl(|^ay men t upon 
due maturity of the Bill,) the presentment and demand of pay* 
nient should be made of the Drawee at Liverpool, and not at 


from that cause. Nor is the benefit of the post-oiricc allowed him, as in tlic 
case of notice to the Indorser. But the question, on the recent removal into 
another jurisdiction is a new one, and one of some nicety. In case*, of original 
residence in a State diffei’Cnt from that of the Indorser, at the time of taking 
the paper, there can be no question ; but how far, in case of subse([uent and 
recent removal to another State, the Holder shall be required to pursue the 
Maker, is a question not without its difficulties. We think, that reason and con- 
venience are in favor of sustaining the doctrine, that such a removal is an ex- 
cusd from actual demand. Precision and certainty are often of more importance 
to the rules of law, thin their abstract justice. On this point, there is no other 
rule that can be laid down, which will not leave too much latitude as to place 
and distance. Besides which, it is consistent with analogy to other cases, that 
the Indorser should stand committed, in this respect, by the conduct of the 
Maker. For his absconding, or removal out of the kingdom, the Indorser is 
held, in England, to stand committed ; and, although from the contiguity, and, 
in some instances, reduced size of the States, and their union under the Generid 
Government, the analog}' is not perfect ; yet, it is obvious, that a removal from 
the seaboard to the frontier States, or mce versa, would be attended with all 
the hardships to a Holder, especially one of the saiqe State with the Maker, 
that could result from crossing the British channel.’* 

1 Chitty on Bills, ch. 9, p. 398 to 400 (8th edit. 1833) ; Ante', § 282. 

2 Boot V. Franklin, 8 Johns. B. 208. See Mason v. Franklin, 3 Johns. K. 
202 . 

8 Ante, § 123, 124 ; Chitty on Bills, ch. 8, p. 378 (8th edit 1883) ; Id. p. 400 ; 
Bayley on Bills, ch. 7, § 1, p. 400 (5th edit.) 

B. OF EX. 37 
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London ; because there has been no acceptance of the Bill, and 
consequently the Drawee has not authorized any presentment 
upon him except at his place of residence.^ 

§ 854. If a Bill be drawn payable at either of two places, 
and accepted accordingly, as, for example, if drawn payable 
at Tunbridge, or at London, the Holder has a right, at his 
election, to present it at Mther place for payment ; an^ if not 
duly paid at the place of presentment, he may protest it, and 
give notice to the Drawer •and Indorsers, and they will be 
bound thereby ; although, if presented at the other place, it 
would have been duly paid ; for, in such a case, all the parties 
undertake to pay the Bill upon due presentment at either 
place.* 

§ 855. If the Bill be made payable at a banker s, or other 
particular place, and accepted accordingly, it should be pre- 
sented for payment at that place, at its maturity, otherwise the 
Drawer and prior Indorsers will be discharged.® But the 
Acceptor will not be discharged, if the presentment is not 
made on that day, at the banker s, or other designated place ; 
but he will still, according to the general law, remain liable 
to pay the same, whenever, afterwards, payment shall be de- 
manded there ; at least, if he has not sustained any loss or 
injury by the delay.^ In England, before the statute 1 and 
2 Geo. IV. ch. 78? a presentment and d^and of payment 


1 Mitchell V, Baring, 10 Bam. & Cressw. 4, 9, 10. 

9 Beeching v, Gower, 1 Holt, R. SIS ; Chitty on Bills, ch. 9, p. 400 (8th edit. 
1838.) 

3 Ante, § 239, and note ; Chitty on Bills, ch. 5, p. 172, 178 (8th edit. 1838) ; 
Id. ch. 7, p. 821 to 328 ; Id. ch. 9, p. 891 to 898, 896 ; Bayloy on Bills, ch. 1, 
§ 9, p. 29, 80^ Id. ch. 6, § 1, p, 172 (5th edit. 1830); Id. p. 199, 200; Id. 
ch. 7, § 1, p. 219 to 222 ; 1 Bell, Comm. B. 8, ch. 2, § 4, p. 412, 413 (5th edit. 
1880.) 

4 Ante, § 289, and note ; Bowe v. Yonng, 2 Brod. & Bing. B. 165 ; S. C. 
2 Bligh, R. 391 ; Chitty on Bills, ch. 5, p. 172 to 174 (8th edit 1833) ; Id, ch. 7, 
p. 821 to 328; Id. ch. 9,*p. 891 to 400,424; Rhodes v, Gent, 5 j^m. & Aid. 
244. 
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at such a place was a condition precedent to the right of the 
Holder to maintain an action against the Acceptor thereon. 
But that statute has entirely changed the character of the 
responsibility of an Acceptor, by providing, that an acceptance, 
payable at a banker’s, or other place, (not saying, “ and not 
otherwise "or elsewhere,”) shall be deemed a general acceptance 
of the Bill to all intents and purposed; so that no presentment 
or demand of payment at the banker’s, or other place, is now 
necessjiry in order to charge the Acceptor. Nay, he will still 
be liable on the Bill, although the banker, at whose house jt 
was payable, had^ funds of the Acceptor’s in his hands to pay, 
and afterwards failed, so that the Acceptor lost his funds.* 

* Turner v. Hayden, 4 Barn. & Cregsw. 1 ; Chitty on Bills, eh. 5, p. 1 72, 1 78 
(8th edit. 1838); Id. ch. 7, p. 321 to 828; Id. ch. 9, p. 891 to 400; 1 Boll, 
Comm. B. 3, oh. 2, § 9, p. 412 (5th edit.) ; Halstead t). Skelton, 5 Ad()l[>h. & 
Ell. N. S. 86. Eord Chief Justice Tindal, in delivering the opinion of the Court 
of Exoliccpier Cliamber in this case, said : “ The statute enacts that, where a 
Bill is accepted pa^'able at a banker’s without further expression in the accept- 
ance, such acceptance shall be deemed and taken to be to all intents and pur- 
pose's a general acceptanee of such Bill ; but the meaning of this enactment is, 
not that, in such a ease, presentment at the banker’s shall be an invalid pre- 
sentment, but that, in an action against the Acceptor, presentment to him shall 
be good, and consequently that it shall be unnecessary to present or to aver 
presentment at the banker’s. A Bill of Exchange drawn generally on a party 
may be accepted in three diiferent forms: either generally, or payable at a par- 
ticular banker’s, or pm^ble at a particular banker’s and not elsewhere. If the 
Drawee accepts generally, he undertakes to pay the Bill at maturity when 
presented to him for payment. If he accepts payable at a banker's, he under- 
takes (since the statute) to pay the Bill at maturity when presented for pay- 
ment either to himself or at the banker’s. If he accepts payable at a banker’s 
and not elsewhere, he contracts to pay the Bill at maturity provided it is pre- 
sented at the banker’s, but not otherwise. Here the Bill was accepted accord- 
ing to the second of these three forms ; that is, payable at a banker’s without 
any restrictive words ; so that presentment at the banker’s (though if made it 
would have been a good presentment) was yet not, as against .the Acceptor, 
necessary. Acceding, therefore, as we do, to the argument of the plaintiff in 
error, that the Bill must be taken to have been pleaded according to its legal 
effect, we do not go along with him in the conclusion at which he arrives. For 
the reasons which we have given, we do not think that, in this case, the legal 
effect of the Bill, as pleaded, was to render necessary any presentment at the 
banker’s ; and the judgment of the Court below will therefore be affirmed.” 
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But that statute has not changed the antecedent law in respect 
to the Drawer or Indorsers who are not bound unless a pre- 
sentment has been i^ide at the designated place, on the very 
day of the maturity of the Bill,^ and it does not apply at all to 
Promissory Notes, payable at a particular place.^ 

§ 856. In America, a doctrine somewhat (as we have seen) 
difierent prevails, if not universally, at least very generally. 
The received doctrine, here, seems to be (however difficult it is 
to maintain it upon principle}® that, in respect to the Acceptor, 
no presentment or demand of payment of a Bill payable at 
a banker’s, or other particular place, need be made, at that 
place on the day when the Bill becomes due, or afterwards, in 
order to maintain an action against him ; but that it is matter 
of defence on the part of the Acceptor, that he had funds at 
that place to pay the Bill, which, if true, will exonerate him 
from the payment of all damages and interest; and 'if he has 
been injured, or has sustained any loss, by the neglect of the 
Holder to demand payment at that place, (as, if the Bill be 
payable at a bank, and the Acceptor had funds there, and the 
Bank has since failed,) then the Acceptor will be discharged 
from a liability on the Bill to that extent.^ 


1 Gibb V, Mather, 2 Cromp. & Jorv. 254 ; S. C. 8 Bing. R. 214 ; Chitty on 
Rills, ch. 5, p. ] 72, 178 (8th edit. 1888) ; Id. ch. 7, p. 821 to 828 ; Id. ch. 9, 
p. .391 to 400 ; Bayleyvoii Bills, ch. 7, § 1, p. 222, 223 (6th edit. 1880) ; Shaw v, 
Reed, 12 Pick. R. 132. 

2 Chitty on Bills, ch. 9, p. 897 (8th edit.) ; Id. ch. 5, p. 174. 

8 See 8 Kent, Coinm. Lect. 44, p. 97 to 99, and note (4th edit.) Mr. Chan- 
(‘cllor Kent (p. 99) says : “ If a Bill of Exchange, though drawn generally, be 
accepted, payable at a particular place, it is a special, or qualified acceptance, 
which the Holder is not bound to take; but, if he does take it, the demand must 
be made at tli# place appointed, and not elsewhere. This is the plain sense of 
the contract, and the words, * accepted, payable at a given place,' are equiva- 
lent to an exclusion of a demand elsewhere.” The same doctrine is held in 
Louisiana. Mellon n, Croghan, 15 Martin, R. 424 ; Gale v, Kemper's Hen's, 10 
Louis. R. 208 Warren v. Allnutt, 12 Louis. R. 454. 

^ Ante, § 289, and note ; McKiel v. Real Estate Bank, 4 Pike, R. 592 ; 
Carter v. Smith, 9 Cush. 321; Wallace v, McConnell, 13 Peters, R. 136. — In 
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§ 357. However, be the rule accordino* to the doctrine held 
in England or in America, it seems clear, that, if the Holder 


the opinion of the Court, delivered by Mr. Justice Thompson, the principal 
English and American authorities are reviewed. In the course of the review, 
the learned J udge said : “ Thus we see, tliat, until the late decision in the 
House of Lonls, in the case of Rowe t?. Young, and the act of Parliament 
passed soon thereafter, this question was in a very unsettled state in the English 
courts ; and, without undertaking to deci^ between those conflicting opinions, 
it may be well to look at the light in which this question has been viewed in 
the courts in this country. This question came before the Supreme Courfr of 
the State of New York, in the year 1809, in the case of Foden and Slater v. 
Sharp (4 Johns. R. 183) and the Court said, the Holder of a Bill of Exchange 
need not show a demand of payment of the Acc^tor, any more than of the 
Maker of a Note. It is the business of the Acceptor to show that he was ready 
at the day and place appointed, but that no one came to receive the money ; 
and, that he was always ready afterwards to pay. This case shows, that the 
Acceptor of, a Bill, and the Maker of a Note, were considered as standing on 
the same footing, with respect to a demand of payment at the place designated. 
And in the case of Wolcott v. Van Santvoord (17 Johns. R. 248), which came 
before the same court in the year 1819, the same question arose. The action 
was against the Acceptor of a Bill, payable five months after date at the Bank 
of Utica, and the declaration contained no averment of a demand at the Bank 
of Utica ; and, upon a demurrer to the declaration, the Court gave judgment 
for the plaintiff. Chief Justice Spencer, in delivering the opinion of the Court, 
observed, that the question had .been already decided, in the case of Foden v. 
Sharp; but, considering the great diversity of opinion among the Judges in the 
English courts, on the question, he took occ^ion critically to review the cases, 
which had come before those courts, and shows, very satisfactorily, that the 
weight of authority is in conformity to that decision, and the demurrer was ac- 
cordingly overruled ; and the law in that State, for tlis last thirty years, has 
been considered as settled upon this point. And, although the ac^tion was 
against the Acceptor of a Bill of Exchange, it is very evident, that this cir- 
cumstance had no influence upon the decision ; for the Court say, that, in this 
respect, the Acceptor stands in the same relation to the Payee as the Maker of 
a Note does to the Indorsee. He is the principal, and not a collateral debtor. 
And in the case of Caldwell v. Cassidy (8 Cowen, 271), decided in the same 
court, in the year 1828, the suit was upon a Promissory Notl^ payable^ sixty 
days after date, at the Franklin Bank in New York, and the Note had not 
been presented, or payment demanded, at the bank ; the Court said, this case 
has been already decided by this Court in the case of Wolcott v. Van Sant- 
voord. And after noticing some Cf the cases in the English courts, and allud- 
ing to the confusion, that seemed to exist there upon the question, they add : 
that, whatever be the rule in other courts, the rule in this court must be con- 
87* 
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has made a demand at the banker’s, or other particular place, 
designated for payment in the acceptance, and payment is 


sidercd settled, that where a Promissory Note is made payable at a particular 
place on a day certain, the Holder of the Note is not bound to make a demand 
at the time and place, by way of a condition precedent to the bringing an 
action against the Maker. But, if the Maker w^is ready to pay at the time 
and place, he may plead it, as he would plead a tender in bar of damages 
and costs, by bringing the money iato court. It is not deemed necessary to 
noti(.e very much at length the various cases that have arisen in the American 
courts upon this (picstion, but barely to refer to such as have fallen under 
the oijscrvation of the Court ; and we briefly state the point and dcci.sion there- 
upon, and the result will show a uniform course of adjudication, tiiat, in 
actions on Promissory Notes against the Maker, or on Bills of Exchange, 
where the suit is against the Maker in the one case, and Acceptor in the 
other, and the Note or Bill made payable at a specified time and place, it is 
not necessary to aver in the declaration, or prove on the trial, that a demand of 
payment was made, in onler to maintain the action. But, that, if ^he Maker or 
Acceptor was at the place at the time designated, and was ready, and oflered to 
pay the money, it was matter of defence to bo pleaded and proved on his part. 
The case of Watkins v. Crouch & Co., in the Court of Appeals of Virginia 
(6 Leigh, 522), was a suit against the Maker and Indorser, jointly, as is the 
course in that State, upon a Promissory Note like the one in suit. The Note 
was made payable, at a specified time, at the Farmers' Bank at Richmond, 
an<l the Court of Appeals, in the year 1884, decided that it was not necessary 
to aver and jirove a presentation at the bank, and demand of payment, in order 
to entitle the plaintiil' to recover against the Maker ; but, that it was necessary, 
in order to entitle him to recover against the Indorser; and the President of the 
Court wont into a very elaborate consideration of the decisions of the English 
courts upon the fjucstion ; and to show, that, upon Common-Law priuciples, 
applicable to bonds, n#tes, and other contracts for the payment of money, no 
previous demand was necessary, in ohler to sustain the action, but that a tender 
and reatliness to pay must come, by way of defence, from the defendant ; and, 
that, looking upon the Note as commercial paper, the principles of the Common 
Law were clearly against the necessity of such demand and proof, where the 
time and place were specified, though it would be otherwise, where the place, 
but not the time was specified ; a demand, in such case, ought to be made ; and 
he examined the case of Sanderson v, Bowes, to show, that it turned upon that 
distinction, the Note being payable on demand at a specified place. The same 
doctrine was held by the Court of Appeals of Maryland, in the case of Bowie 
V. Duvall (1 Gill & Johnson, 178) ; and the New York cases, as well as that of 
the Bank of the United States v. Smith (11 Wheat. 171), are cited with appro- 
Ixitiou, and fully adopted ; and the Court put the case upon the broatl ground, 
that, wiu'u the suit is against the Maker of a Promissory Note, payable at a 
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refused, he is not bound to make any personal or other demand 
upon the Acceptor at his dwelling-house, or at his , place of 


specified time and place, no demand is necessary to be averred ; upon the prin< 
ciple, thii the money to be paid is a debt from the defendant, that it is due 
generally and universally, and will continue due, though there be a neglect on 
the part of the creditor to attend at the time and place to receive or demand it. 
That it is matter of defence, on the part of the defendant to show, that ho was 
in attendance to pay, but that the plaint)^ was not there to receive it ; which 
det'ence generally will be in bar of damages only, and not in bar of' the debt. 
The case of Ruggles t\ Patten (8 Mass. R. 480) sanctions the same rule of con- 
struction. The action was on a Promissory Note, for. the payment of money, at 
a day and place specified ; and the defendant pleaded that Inf wus^ present at 
the time and place, and niady and willing to pay according to the tenor of liis 
promises, in the second count of the declaration mentioned, and averred, that 
the plamtilF was not then ready or present at the bank to receive i>aymeiit, and 
did not demand the same of the defendant, as the plaintit!', in his declaration, 
had alleged ; the Court said, this was an immaterial issue, and no bar to an 
action or promise to pay money. So, also, in the State of New Jersey, the same 
rule is adopted. In the case of Weed v. Van llouteu, 4 llulst. (N. J.) P. 181), 
the Chief Justice says: ‘ The question is, Whether, in an action by the Payee 
of a Promissory Note payable at a particular place, and not on demaiul, but at 
time, it is ncccs.sary to aver a presentment of the Note and demand of payment 
by the Holder, at that place, at the maturity of the Note.' And, upon this 
(][ucstion ho says : Vl have no hesitation in expressing my entire concurrence in 
the AiiK'rican decisions, so far as is necessary lor the present occasion ; that a 
special averment of presentment at the place is not necessary to the validity 
of the declaration, nor is proof of it necessai^ upon the trial. This rule, 1 am 
siitisfied, is most confoj^mable to sound reason, most conducive to public conven- 
ience, best supported by the general principles and doctrines of the law, and 
most assimilated to the decisions, which bear amdogy, more or less directly, to 
the subject.' The same rule has been fully established by the Supreme Court 
of Tennessee, in the cases of M’Nairy v. Bell, and Mulherrin v. Hannurn (1 
Yerger, R. 502, and 2 Ycrger, R. 81), and the rule sustained ami enlbrced, 
upon the same principles and course of reasoning, upon which tin; otlier cases 
referred to have been placed. And no case, in an American court, has fallen 
under our notice, where a contrary doctrine has been asserted and maintaincid. 
And it is to be observed, that most of the cases which have arisci^in this country, 
where this question has been drawn into discussion, were upon rromis.'iory 
Notes, where the place of payment was, of course, in the body of the Note. 
After such a uniform course of decisions, for at least thirty years, it would be 
inexpedient to change the rule, even if the grounds upon which it was origi- 
nally established, might be questionable ; which, however, we do not mean to in- 
timate. It is of the utmost importance, that all rules relating to commercial law 
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business, even if he resides in the same town or city ; for due 
demand at the proper place will be sufficient.^ And the same 
doctrine will apply to the Drawer and Indorsers of the Bill, if, 
upon the face of the Bill, it is originally made payable at a 
banker’s, or other particular place designated ; for, under such 
circumstances, a presentment and demand of payment at that 
place is all that is required by the Bill.® But, if the Bill be 
not so originally made payable at a particular place, then (as 
we have, seen) it will be deertied a qualified wceptance, and the 


should l)c stable and uniform. They are adopted for practical purposes, to 
regulate the course of business in commercial transactions ; and the rule liere 
established is well calculated for the convenience and safety of all parties. The 
place of payment in a Promissory Note, or in an acceptjance of a Bill of Ex- 
ehang^^, i.s always matter of arrangement between the parties for their ‘mutual 
accommodation, and may be stipulated in any manner that may best suit their 
convenience. And when a Note or Bill is made payable at a bank, as is gener- 
ally the case, it is well known, that, according to the usual course of business, 
the Note or Bill is lodged at the bank for collection ; and if the Maker or Ac- 
ceptor calls to take it up, when it falls due, it will be delivered to him, and the 
business is clo.sed. But, should he not find his Note or Bill at the bank, he can 
deposit his money to meet the Note, when presented ; and should he be after- 
wards prosecuted, ho would be exonerated from all costs and damages, upon 
proving such tender and deposit. Or should the Note or Bill be made payable 
at some place other than a bank, and no deposit could be made, or he should 
choose to retain his money in his own possession, an offer to pay at the time and 
])la(ro would pi-otect him against H^tcrest and costs, on bringing the money into 
court ; so that no practical inconvenience or hazard can result from the estab- 
lishment of this rule, to the Maker or Acceptor, But, on the other hand, if a 
presentment of the Note and demand of payment, at the time and place, arc 
indispensable to the right of action, the Holder might hazard the entire loss of 
his whole debt” 13 Peters, R. 147 to 151. See also Rhodes v, Gent, 5 Barn. 
& Aid. 244 ; 3 Kent, Comm. Lect 44 , p. 97 to 99 (4th edit.) [See also Story 
on Promissory Notes, § 229, note, where will be found additional authorities, and 
a statement by the author of his dissent from the opinion of the Court in Wal- 
lace r. McConnell.] 

1 Chitty on Bills, ch. 6, p. 172, 178 (8th edit. 1833); Id. ch. 7, p. 322, 3^3; 
Id. ch. 9, p. 896, 897, 400; Bayley on Bills, ch. 9, p. 399, 400 (5th edit 1830) ; 
Do Borgareche v, Pillin, 3 Bing. R. 476; Hawkey u. Berwick, 1 Younge & 
Jerv. 376 ; S. C. 4 Bing. R. 135; Gillett r. Averill, 5 Denio, R. 85; Bank of 
Syracuse w. Hollister, 8 Smith, (17 N. Y.) R. 46 ; Story on Promissory Notes, 
§ 284. 
a Ibid. 



CH. X.] PRESENTMENT FOR PAYMENT. 441 

Drawer and Indorsers may or will, Recording to the general 
law, be discharged from all liability;^ although the Acceptor 
will be bound thereby.*'^ 

§ 858. Heineccius has stated a very curious rule, as ex- 
isting in some, if not in all parts of Germany. It is, that, 
if a Bill of Exchange be payable by a Christian to a Jew, 
the presentment should be made, and payment should be 
demanded at his (the Christian’s) house ; but, that, if a Jew 
is to pay a Christian, then the Jesv is to pay at the dwelling- 
house or the lodgings of the Christian, presenting the same. 
Indeed, if the Jew does not, of his own accord, pay there, a 
protest may be made for the dishonor. “ Illud quoque notatu 
dignissimum est^ quod^ quum Christiani non^ nm dotni suco^ 
solvere teneantur^ Jiidcei solutionem in prwsenUilis cedihus^ 
vel ejus hospitio^ prmtare debeant^ modo prccsentans at ipse 
Christiana religioni addictus sit Si id Judeeus non facit 
ultro^ Christianus protestationem interponere potest si vcl 
maxime nulla prcecesscrit interpellation^ And, if the Ac- 
ceptor be a Christian, and payment has not been demanded 
of him at the maturity of the Bill, he may, although there has 
be(»n no previous citation or protest by the Holder, pay the 
inoiKfy into court. ‘‘ Si acceptam est Christianus^ pecuniam 
justo tempore a se non exactam^ nuU^ licet preevia preesentantis 
citatione vel protestatione^ in judieio deponere potest Quin 
Liqmce sufficit si illam a judice obsignari petat quamvis cam 
non deponat sed obsignatam domum secum reporietn ^ 

§ 359. In France it is required by the Code of (Commerce, 
that the acceptance of a Bill of Exchange, payable at another 


* Ante, § 239, and note, 240 ; Rowe v: Young, 2 Brod. & Bing« R. 165 ; S. C. 
2 Bligh, R. 391 ; Chitty on BilU, ch. 7, p. 322, 323 (8th edit. I’SSS) ; Id. ch. 8, 
p. 315, 316 ; Bayley on Bills, ch. 6, § 1, p. 196 (6th edit 1830) ; Id. ch. 7, § 2, 
p. 253, 254. 

2 Ante, § 240. 

2 Hoinecc. dc Camb. cap. 4 , § 42. 

4 Id. §43. 
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place than that where the Acceptor resides, should point out 
the domicil at which it is to be paid, and where the protest 
must be made in case of non-payment.^ But, unless the Bill 
be originally made payable at that place, the Drawer will not 
be affected by his- want of funds at that place; but will 
simply be required to show that he had funds in the hands of 
the Acceptor.* 

§ 860. In the next place, as to the person by whom the 
presentment for payment is to be made. And here the same 
general doctrine applies as in cases of presentment for ac- 
ceptance.* The Holder himself, or his authorized agent, is 
the proper person to make the presentment for payment ; and 
any person who is in possession of the Bill, under a blank 
indorsement, or with an indorsement to himself, will be 
deemed a Holder for this purpose,- although he may in fact be 
only the agent of the real owner.^ For the agent, under such 
circumstances, is, as between himself and the Acceptor, at 
liberty to treat the possession of the Bill as being in him 
under a legal title, as trustee of the owner ; and, therefore, he 
is entitled to receive payment.* If the Holder is dead at the 
maturity of the Bill, the presentment should be made by his 
executor or administrator, if any has been appointed.® If the 
Holder hiis become bankrupt, and assignees have been ap- 
pointed, the presentmeii* should be made by the assignees.^ 


1 Code de Comm. art. 123 ; Pardcssus, Droit Comm. Tom. 1, art. 3G9. 

» Pardessus, Droit Comm. Tom. 2, art S98. 

3 Ante, § 229, 80S to 305. 

4 Chitty on Bills, ch. 9, p. 898, 428 to 430 (8th edit. 1833) ; Pothier de 
Change, n. 168, 169. 

3 Little V. Obrien, 9 Mass. R. 428 ; Sterling ». Marietta & Susq. Trad. Co. 
11 Serg. & Rwlo, 179 ; Mauran p. Lamb, 7 Cowen, R, 174; Banks v, Easdn, 
15 Martin, R. 291 ; Adams v, Oakes, 6 Carr. & Payne, 70 ; Sherwood v. Roys, 
14 Pick. R. 172. 

» Chitty on Bills, ch. 9 , p. 889, 428, 429 (8th edit. 1833) ; Pothier de 
Change, n. 166. . 

’ Chitty on Bills, ch. 9, p. 398 (8th edit. 1833); Jones v. Fort, 9 Bam. & 
Crossw. 764 ; Ante, § 305. 
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If the Holder is a woman, and she marries before the Bill 
arrives at maturity, the presentment should be made by her 
husband, or, at least, if made by her, she should be authorized 
to act as his ag-ent ; and payment otherwise would not dis- 
charge the Acceptor.^ Notice, however, as has been already 
stated, is not indispensable to be given by the Holder, or by 
an Indorser, entitled to reimbursement ; for it will be suHicient, 
if it is given by any other party on the Bill ; and it will then 
generally enure to the benefit of every one of the other parties, 
whether he be the Holder, or the Drawer, or an Indorser of 
the Bill.2 

§ 361. Pothier lays it down, as the clear r^ult of the 
French law, that payment of the Bill, at its maturity, 
should l>e made to the true proprietor thereof at that time, 
or to some person authorized to receive it for him ; ^ and, 
of course; the presentment is governed by the same rule. 
Hence, if the Bill has passed by indorsement to a third per- 
son, he is the true proprietor, and the Payee has no longer 
any right to receive payment.^ And, if the Payee has as- 
signed a Bill not negotiable by a separate paper, the assignee, 
upon notice thereof to the Acceptor, is entitled to demand pay- 
ment thereof ; but he has not, as an Indorser has, the full 
right of propriety on the Bill, apd therefore, if the Bill itself 
be paid to the Payee, or be indonp^ and paid to another 
Indorsee of the Payee, before such notice, the payment is 
good.^ In no case, however, is a presentment or payment 
good, except to some person who has a competent capacity 
to receive it, and to administer the property. If, therefore, 
the Holder should die before the maturity of the Bill, leaving 
minor children, they are not entitled to payment, but their 

1 Ante, § 90 to 93. 

* Ante, § 304. 

3 Pothier de Change, n. 164, 168, 169. 

4 Ibid. 

6 Pothier de Change, n. 165. 
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tutor only. But, if a Bill be made payable by the Drawer, 
or by an Indorser, to a minor, the payment thereof to him 
will be good against them, upon the known maxim of law: 
Quod juHsu alteriua solvitur^ pro eo est^ qua si ipsi solutum 
esset} In case of a Bill payable to an unmarried woman, 
who marries before itf maturity, and has thus passed under 
the marital authority of her husband, payment can only be 
made to him if her marriage be known; but, if unknown, 
then payment to her by the Acceptor, bond fide^ will discharge 
him.^ 

§ 36*^. In the next place, as to the person to whom pre- 
sentment of the Bill for payment is to be made. And here 
the same general rules apply, as in cases of presentment for 
acceptance.^ It should be presented to the Acceptor ; or, if 
he be abroad, then at his dwelling«*house, or last place of 
domicil ; or, if he lias a known general agent at home, it 
should be presented to such agent.^ If, at the time of pre- 
sentment, the Acceptor be dead, it should be made to his 
executor or administrator, if any is appointed, and his place 
of residence is known, or can, upon reasonable inquiries, be 
ascertained.^ If there is no executor or administrator, it 
should be made, and payment demanded, at the domicil of 
the deceased ; unless, indeed, the Bill was originally made 
payable at a particular place ; for then it will be suihcient 
that there is a presentment at that place.^ If the Acceptor has 
become bankrupt, a presentment should still be made to him 
for payment, in order to charge the Indorsers and Drawer. 


i Pothier ile Ghango, n. 166 ; Dig. Lib. 50, tit. 17, L 180; Ante, § 84 to 86. 
s Pothier do Change, n. 167 ; Ante, § 94 to 97. 

3 Ante, § 229, 305. 

4 Chitty on Bills, ch. 7, p. 801 (8th edit. 1833); Id. ch. 9, p. 398 to 401 ; Id. 
ch. 10, p. 528, 529; Cromwell v. Hyuaon, 2 £sp. R. 511 ; Philips r. Astling, 
2 Taunt. R. 206 ; Ante, § ^05. 

6 Ante, § 305 ; Chitty on Bills, ch. 7, p. 307 (8th edit 1833) ; Id. ch. 9, p. 
889, 401 ; Pothier de Change, n. 146. 

8 Ibid. ; Philpott.v. Bryant, 3 Carr, k Payne, 244. 
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But SO far as respects liis own liability, it is not changed by 
the omission to make a presentment.' If the acceptance be 
by partners, then the presentment should be at their place of 
business, or at the dwelling-house of either of them.^ [And if 
the signature is apparently that of a partnership, as “ Waller 
& Burr,’* presentment to either is suffi^ent.^] If by persons 
not partners, then the presentment should be made at the 
respective dwelling-houses, or places of business, of each Ac- 
ceptor.^ If one of the partners, who accepts the Bill, is dead, 
presentment should be made to the survivors.^ 

. § 363. If there has been an acceptance supra protest^ then 
(as we have seen®) the presentment for payment must first be 
made to the original Acceptor ; and, if lie refuses payment, 
then the Bill is to be protested, and notice given to the Acceptor 
supra protest^ who will, tlierenpon, be liable to pay the Bill ; 
and a presentment for payment may be made to him accord- 
ingly at his place of business, or at his dwelling-house, and so 
in other cases, exactly in the same mode, and under the same 
qualifications, as if he were the original Acceptor.^ Upon his 
refusal to pay the Bill, the same proceedings, as to protest and 
notice, are to be had, in order to bind the Drawer and Indors- 
ers, as if he were tlie original Acceptor. The like rule gov- 
erns in the French law.® 


^ Ante, § 326. 

* See Rayley on Bills, ch. 7, § 2, p. 285, 286 (5tli edit. 1830) ; Ante, 
§ 305. — Many of the cases cited in this section, are decisions upon fjues- 
tions, as to whom, and by whom, notice is to be given of the dishonor of Bills; 
but the same doctrines seem generally applicable to the case of presentment of 
Bills. 

3 Erwin v. Downs, 1 Smith, (15 N. Y.) 575. 

^ Ante, § 299, and note ; 3 Kent, Comm. Lect. 44, p. 106, note (Z^), (6th edit.) 

® Cayuga County Bank v. Hunt, 2 Hill (N. Y.) R. 635. 

® Ante, § 125, 126 ; Id. § 255 to 261 ; Chitty on Bills, ch. 8, p. 378 (8th edit. 
1833) ; Hoare v. Cazeiiove, 16 East, R. 391 ; Mitchell i>. Baring, 10 Barn. & 
Cressw. 4. 

■7 Chitty on Bills, ch. 8, § 3, p. 374, 375 (8th edit. 1833.) 

8 Ibid. ; Ante, § 261 ; Pothier de Change, n. 137, 170. 

B. OF EX. 38 
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§ 864. In the next place, as to the inode of presentment 
and the demand of payment. If it be personal, or verbal, it 
should be absolute, and for present actual payment, and not 
with any offer or agreement for any farther credit.^ If it be 
in writing, as may in some cases be proper, where a personal 
or verbal notice is impracticable, or, under the circumstances, 
not indispensable, the WTiting should be expressly, or by impli- 
cation, equally absolute and direct. Nor should any payment 
be accepted, which is not afi immediate payment in money ; 
and payment by a check or other draft upon a bank or on 
bankers should be declined.^ 

§ 865. There are certain circumstances, however, which 
will equally excuse a non-presentment for payment, either at 
all, or in due time, as a non-presentment for acceptance. Many 
cases of this sort have already been stated, in considering what 
will excuse the want of a due presentment of Bills for accept- 
ance.^ But, as the principles are not exactly coincident through- 
out, and the illustrations are highly important to be considered 
in cases of non-presentment for payment, they are here inserted 
at the hazjird of some repetition. In the first place, then, if a 
due presentment for payment be prevented by inevitable acci* 


1 Chitty on Bills, ch. 0, p. 401, 402 (8tli edit. 1833); Bayley on Bills, ch. 9, 
p. 387, 338 (6th edit. 1830); Gillard v. Wise, 5 Barn. & Cressw. 134; Lock- 
wood V. Crawford, 18 Conn. R. 361. 

8 Chitty on Bills, ch. 9, p. 401, 402 (8th edit. 1833.) Mr. Chitty says ; “ The 
Bill or Note should not be left in the hands of the Drawee or Maker, without 
immediate actual payment in money ; at least, if it be, the presentment is not 
considered as made, until the money is called for ; and, although it has been 
decided, that neither a Holder, nor a banker, acting as agent, is guilty of neg- 
lect, by giving up a Bill to the Acceptor, upon his delivering to them his cheek 
on another banker, that doctrine may now be questionable ; and most of the 
London bankers, on presenting a Bill for payment in the morning, leave a 
ticket, where it lies due, and declaring that, ‘ in consequence of great injury 
having arisen from the non-payment of drafts taken for Bills, no drafts can, in 
future, be received for Bills, but that the parties may address them for payment 
to their bankci's, or attach a draft to the Bill when presented.' ’’ 

3 Ante, § 307 to 318. 



PRESENTMENT FOR PAYMENT. 


CH. X.] 




dent, or casualty, or by the general prevalence of a malignant 
disease, or by superior force, or by war breaking out between 
the country of the Holder and that of the Acceptor, or by an 
occupation of tlie a)untry by an enemy, or by political events, 
which obstruct or prohibit the presentment ; in all these, and 
the like cases, the want of such presentment will be excused ; 
and it will be sutficient, if the presentment is made as soon as 
it can reasonably be made Jifterwards.^ [Thus, if the Holder 
is dead when the Bill matures, an^l his personal representative 
has not yet been appointed, but the latter, within a reasonable 
time after his appointment, demands payment of the Maker, 
and notifies the indorser, the latter is holden.*^ The same rule 
of enl ighten<‘d justice prevails in France, and is asserted by 
Pothier and Panlessus in unecjnivocal language.*'^ So, if the 
Acceptor has absconded, or he cannot be found, or he has no 


1 Ante, § 234, 280, 308, 300, 327; Cliiity on Bills, oh. 9, j>. 389, 422, 423 
(8tli edit. 183.3) ; Id. < b. 10, p. 485 U) 488, 522; Barker v. Parker, 0 Pu k. H. 
80 ; Patience v. Tuwnley, w Smith, II. 223, 224 ; Schofield v. Bayard, 3 Wend. 
11.488; Parde.ssus, Droit Comm. Tom. 2, art. 426, 434. Mr. Chitty (p. 422) 
says : “ Provided the party, entitled to a Bill or Note, produce it as stxjn a.s the 
impediment has been removed, and, in the mean time, take every step in his 
power to obtain payment at tlie appointed time, a delay in presenting the in- 
strument itself* at maturity may be excused, on account of any accident, or (tir- 
cumstance, not attributable to the party’s own fault. Thus, it lias been consid- 
ered, that the detention of the Bill by contrary winds, or the Holder’s having 
l)c‘cn robljed of the Bill, or the like, wouhl afford an adequate excuse, provided 
he present it as .soon afterwards a.s he is able. So, the occupation of the coun- 
try by an enemy will constitute an adequate excuse for delay. But a notice 
of the reason, why the Bill itself cannot he produced, should be given ; and a 
demand of payment should, if {Kissible, be made on the very day the instrument 
falls due ; and, if it be a foreign Bill, it should be duly protested, in ciise the 
Drawee sliould refuse payment. And it would be advisable also to tender an 
adequate indemnity to the Acceptor or Maker of a Note, and to request him to 
pay without his insi.sting on production of the instrument; after which he should 
keep the money ready to pay, when the Bill is produced, and this at his own 
risk, in case his agent, holding the money, should fail.” 

2 White r. Stoddard, 21 Boston Law Kep. 564 ; Sup. Jud. Ct. Mass. 

3 Ante, § 234, 280, 308, 309 ; Pothier de Change, n. 144 ; Pardessus, Droit 
Comm. Tom. 2, art. 422. 
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present, known, and fixed domicil, the want of due presentment 
will be excused.^ 

§ 866. In the next place (as has been already seen if the 
Bill be protested for non-acceptance, no presentment or demand 
for payment is necessary;^ in which respect it differs from the 
law of France.^ And it becomes necessary again to bring 
under review the question already adverted to in another place,^ 
Whether the same rule applies in cases where the Bill is drawn 
in one country, and is payable in another country, where the 
law on this point is essentially different ? Thus, for example, 
if' a Bill is drawn in London, payable in Paris, in France, and 
it is indorsed in London, whether there must be a presentment 
of the Bill for payment at its maturity in Paris, although it 
has been already presented for acceptance, and protested for 
non-acceptance, as is required by the law of France ; or, 
whether such a presentment is dispensed with, as^ to the Eng- 
lish Drawer and Indorsers, as is certainly the law of England, 
applied to ordinary cases of Bills. Upon this point there has 
been some diversity of judicial opinion. The doctrine seems 
to have been recently maintained in England (at least in re- 
sp(»ct to notice,) that, in such a case, the law of France is to 
govern.® On the other hand, it has been held in America, 
that the law of the place where the Bill is drawn, and where 
it is indorsed, is to govern exclusively, as to the liabilities and 
duties of the Drawer and Indorsers respectively. Thus, where 


1 Ante, § .M08, and note, 809, 827 ; Cbitty on Bills, ch. 10, p. 486 to 488 
>(8tb edit. 1833.) 

9 Ante, § 321,822. 

3 Cliitly on Bills, ch. 9, p. 890, 391 (8th edit. 1888) ; Id. ch. 10, p. 467 ; Evans 
V. Gee, 1 1 IVtors, R. 8O.4 U. Sfates t». Barker's Administrator, 4 Wash. Cir. R. 
464 ; Whitehead r. Walker, 9 Mces. & Welsh. 606 ; Ante, § 821, 322. But see 
1 Bell, Comm. B. 8, ch. 2, § 4, p. 409, 410 (5th edit.) 

4 Ante, § 821,322. 

® Ante, § 176, 177, and note. 

® Rothsc'hild p. Currie, 1 Adolph. & Ellis, N. S. 43 ; Ante, § 176, 177, and 
note. 
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a Bill was drawn in a French West India island, payable in 
France, to the Payee, or order, and it was afterwards indorsed 
in New York, and, upon presentment to the Drawees in 
France, acce|)tance was refused, and no presentment was after- 
wards made to the Drawees, for payment, at the maturity of 
the Bill ; it was held, that, in respect to the Indorser, in New 
York, no such presentment for payment was necessary to fix 
his liability on the Bill ; but it was necessary to fix the liability 
of the Drawer in the French WesUlndies.^ Pardessus entirely 
concurs in opinion with this last decision in New York.^ 


I Aymar v. Sheldon, 12 Wend. R. 439. Mr. Chief Justice N^son, in deliv- 
•erinw the opinion of the Court upon tins occasion, said : “ The only material 
question, arising in this case, is, Wluither the .stcj>s, necess.ary on the part of (he 
IIohhTs of the Hill of Exchange in question, to subject the Indorsers, upon 
dcfiiult of the Drawees to accept, must be dehjrmincd by the French law, or 
the law of this ^^hUe V If by our law, tlic plaintilfs below are entitled to retain 
the judgment ; if liy the law of France, as set out and admitted in the pleadings, 
the judgment must be revtM'sod. We have not been relerred to any case, nor 
has any been found in our res«;arches, in which the point now presented has 
been examined or adjudged. Hut there are some familiar principles, belonging 
to the Law Mcndiant, or ap[)licable to Hills of Exchange and IVomissory Notes, 
which we tliink are decisive of it 'J'he persons, in whose favor the Hill was 
drawn, weii; Ixuind to present it for acceptance and for payment, according to 
the law of France, as it was drawn and payable in French territories; and, if 
tlu; rules of hiw, governing them, were applicable to the Indorsers and Indorsees 
in this case, the recovery below could not be sustained, because presentment for 
payment woiihl have been essential, even Jifter protest for non-acceptance. No 
[u-inciple, however, seems more fully settled, or Ixjttcr understood, in coiiiiner- 
cial law, than that the contract of the Indorser is a new and independent con- 
tract, and that the t^xtent of his obligations is determined by it. The transfer 
by indorsement is c(iuivalcnt in effect to the drawing of a Bill, the indorser 
being, in almost every respect, considered as a new Drawer. (Cliitty on Hills, 
p. 142 ; Hallingalls u. (iloster, 3 East, R. 482 ; Hcylyn v. Adamson, 2 Hurr. R. 674, 
675 ; Homley v. Frazhjr, 1 Str. R. 441 ; Sclw. N. 1*. 256.) On this ground, the 
rate of damages, in an action against the Indorser, is governed by the law of the 
place where the indorseiiuint is made, being regulated by ‘the Lex loci contractus, 
(Slaeum v. Poinery, 6 Craneh, R. 221; 2 Kent, Comm. 460; Hendricks v. 
Franklin, 4 Johns. R. 119.) That the nature and extent of the liabilities of the 
Drawer and Indorser are to be determined according to the law of the place 
where the Bill is drawn, or indorscmient made, ha.s been adjudged both here and 

* Pardessus, Droit Comm. Tom. 5, art. 1488, 1497 to 1499. 

38 * 
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§ 867. But a much more extensive class of cases, where the 
Holder is excused, notwithstanding his omission, or laches, to 


in England. In Hicks v. Brown, 12 Johns. R. 142, the Bill was drawn by the 
defendant, at New Orleans, in favor of the plaintlir, upon a house in Philadel- 
phia ; it was protested for non-aeeeptance, and due notice given ; the defendant 
obtained a discharge under the insolvent laws of New Orleans after such noticjc, 
by wliich he was exonerated from all debts previously contracted, and, in that 
Suite, of course from the Bill in ((iiestion. lie pleaded his discharge here, and 
the t’ourt say : ‘ It seems to be well fettled, both in our own, and in the English 
courts, that the discharge is to operate according to the Lex lociy upon the con- 
Intct, where it was made, or to be executed. The contract in this case origi- 
nated in New Orleans, and had it not been for the circumstance of the Bill 
being drawn upon a person in another State, theni could be no doubt but the 
dis(!liarg(‘. would reach this contract ; and this circumstance can make no diller- • 
dice, as the demand is against the defendant as Drawer of the Bill, in consc- 
([iience ot the non-acceptance. The whole contract, or responsibility of the 
Drawer was entered into, and incurred, in New Orleans.’ The case of Potter 
V. Brown, 5 East, R. 124, contains a similar principle. (See also Dunham v. Bax- 
ter, 4 Mass. R. 81 ; Van Raugh c. Van Arsdaln, 3 Caines, R. 154 ; Sherrill c. Hop- 
kins, 1 Cowen, R. 107 ; Slacinn r. Pomery, G Cranch, R. 221 ; Andrews u. Ilerriot, 

4 Cowen, R. 612, note.) The contract of imlorsement was made in this case, 
and the execution of it contemplated by the parties, in this State ; and it is, r 
therefore, to be construed according to the laws of New Y’ork. The ilefendants 
below, by it, here engage, that the Drawees will accept and pay the Bill on due 
presentment, or in case of their default, and notice, that they will pay it. All the 
cases, which determine, that the nature and extent of the obligation of the 
Drawer are to be ascertained and .settled according to the law of the place, 
where tlie Bill is drawn, arc eipially applicable to the Indorser; for, in respect 
to the. Holder, he is a Drawer. Adopting this rule and construction, it follows, 
that the law of New York must settle the liability of the defendants below. 
The Bill in this ca.se is payable twenty-four days after sight, and must be pre- 
sented for acceptance ; and it is well settled by our law, that the Holder may 
have immediate recourse against the Indorser for the default of the Drawee in 
this respect. (Mason r. Franklin, 3 Johns. R. 202 ; Chitty on Bills, 231, and 
cases there cited.) Upon the principle, that the rights and obligations of the 
parties are to be determined by the law” of the place, to wliich they had reference 
in making the contract, there are some steps, which the Holder must take accoixl- 
ing to the law of the place, on which the Bill is drawn. It must be presented for 
payment, >vhen due, having regard to the number of days of grace there, as the 
Drawee is under obligation to pay only according to such calculation ; and it is, 
therefore, to bo presumed, that the parties had reference to it. So the protest 
must be according to the same law, which is not only convenient, but grows out 
• of the necessity of the case. The notice, however, must be given according to 
the law of the place where the contract of the Drawer or Indorser, as the case 
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make a due presentment for payment, or any presentment at 
all, is, as against the Drawer (for it may be, and ordinarily is, 
otherwise, as to the Indorsers),^ that the Drawer had no right 


may be, was made, such bein': an implied condition. (Cliitty on Bills, p. 1)3, 21 7, 
26G ; Bayley on Bills, 28 ; Story’s Conflict of Laws, 298.) The contract of the 
Drawers in this case, according to the French law, was, that if the Holder 
would {)resent the Bill for acceptance within one year from date, it being drawn 
in the West Indies, and it was not accepted, and was duly protested, and notice 
given of the protest, lie would give secuilty to pay it, and pay the same, if de- 
fault was also made in the payment by the Drawee after protest and notice. 
This is the contract of the Drawers, according to this law, and the oounserfor 
the plaintiffs in error insists, that it is also the implie«l contract^of the Indorser 
in this State. But this cannot be, unless the indorscunent is d(*eined an a<lop- 
tion of the original contract of the Drawers, to be regulated by the law govern- 
ing the Drawer, without regard to the jdace wluue the indorsenuuit is made. 
AVe have seen, that this is not so; that notice must be given according to the 
law of the pla« e of indorsement ; and if, according to it, notice, of non-payment 
is not r(*(iu>red, none, of course, is necessary to charge the Indorser. But, if 
the above position of the plaintiffs in error be correct, notice could not then be 
dispensed with, the law of the Di*awcr controlling, ’rhe above position of the 
counsel would also be irreconcilable with the principle, that the indorsement is 
equivalent to a new Bill, drawn upon the same Drawee ; for then the rights and 
liabilities of the Indorser must be governed by the law of the phuu.; of the con- 
tract, in like maniuu’ as those of the Draw'cr are to be governed by the laws of 
th(i place where his contract was made. Both stand upon the same fooling in 
this respect, each to be charged according to the laws of the country in which 
they were at tin? time of entering into their respective obligations. J am aware 
that this conclusion may operate harshly upon the Jmlorsers in this ctise as they 
may not be enabled to have recourse over on the Drawers. But this*grows out 
of the peculiarity of the commercial code, which France has seen tit to adopt lor 
herself, materially different from that known to the Law Merchant. We can- 
not break in upon the settled principles of our commercial law, to accommodate 
them to those of France or any other country. It would involve them in great 
confusion. The Indorser, however, can always protect himself by special in- 
dorsement, requiring the Holder to take the steps necessary, according to the 
French law, to charge the Drawer. It is the business of the Holder, without 
such an indorsement, only to take such measures as are necessary to charge 
those, to whom he intends to look for payment.” 12 Wend. li. 442 to 415. See 
also Ante, § 176, 1 77, and note, where tliLs subject is discussed. Mr. Chitty 
bolds the same opinion as the Supreme Court of New York. Chitty on Bills, 
ch. 10, p. 490, 491, 506 (8th edit. 1833); Henry on Foreign Law, p. 220, Ap- 
pendix. 

1 Ante, § 311, 327 ; Chitty on Bills, ch. 10, p. 470, and note, 472 to 480 (8th 
edit. 1833) ; Wilkes v. Jacks, Peake, B. 202. 
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to draw the Bill ; that he had no funds in the hands of the 
Drawee, or expectation of funds, and there was no promise, or 
obligation bf the Drawee, authorizing the drawing of the Bill ; 
for, in all these cases, as the Drawer can suffer no loss, and the 
drawing of the Bill may be treated as a deception, or fraud, 
upon the Payee, or other Holder, the want of due presentment 
of the Bill is excused.^ The same rule will apply, if the 


* Ante, § 311, and note ; Bayley on Bills, cb. 7, § 2, p. 294 to 300 (5th edit. 
1830) ; Chitty on Bills, di. 9, p. 389 (8th edit. 1833) ; Id. di. 10, p. 407 to 482 . 
French’s Executrix v. Bank of Columbia, 4 Cranch, K. 141 ; U. States v. Bar- 
ker’s Administrator, 4 Wash. Cir. K. 464 ; Baker v. Gallagher, 1 Wash. Cir. R. 
461 ; Valk v. Simmons, 4 Mason, K. 113; Bickerdike v. Boliman, 1 Term R. 
405; G(K)dall v. Dollcy, 1 Term R. 712; Rogers v. Stevens, 2 Term 11. 713; 
Leggo V. Thorpe, 12 East, R. 171 ; Rucker v. Hiller, 16 East, R. 43. — The 
same doctrine applies in the case of the omission of making a due presentment, 
and the oiise of an omission to give due notice of the dishonor of a Bijl to the an- 
tecedent parties; and, therefore, the reasons for the latter apply directly to the 
former, Mr. Chitty, on this subject, says : “ The reason, why the law in general 
requires the Holder to give prompt notice of non-payment by the Drawee of a 
Bill, or Maker of a Note, is, that the Drawer of the Bill, and Indorser of the 
Note, may, by such notice, be enabled forthwith to withdraw his eUccts from the 
hands of the Drawee or Maker, or to stop those, which were about to be deliv- 
ered to him, and to suspend any further credit, and that the Drawer and In- 
dorsers may respectively take the necessary prompt measures, against all j)arlies 
liable to them, to obtain and enforce payment; and, if such prompt notice be 
delayed, it is a presumption of law, that the Drawer and Indorsers have been 
prcjudicetk Such damage is always, in this country, presumed; and almost the 
only allowed proof of the pegative is, that of the entire want of effects in the 
hands of the Drawee continually, from the time of drawing the Bill, until and 
after the day it fell due ; and this, under such circumstances, as to establish, that 
the Drawer had no right to expect the Drawee, or any other person, to accept 
or pay, and that tlic notice of non-payment would have been oi’ no use to the 
Drawer, because he could not have sued the Drawee, or any other person, on 
account of his neglect to pay ; nor will any other proof, however clear, that the 
Drawer had not, in fact, been prejudiced by the want of notice, be admitted. 
And, it is always presumed, until the contrary has been proved, that the Drawer 
of a Bill had effects in the hands of the Drawee, or had a right to draw upon 
him for the amount, and that the Indorser, or Assignor, had given value for it, 
and that each has been prejudiced by tlie Holder’s neglect to give due notice, 
by the delay in the opportunity of resorting to the prior parties liable to them 
respectively ; for, if due notice had been given to them, they might, by instant 
solicitation and pressure, perhaps, have obtained payment or security from the 
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Drawer, having fuiuls in the hands of the Drawee, or of the 
Acceptor, at the time of drawing the Bill, lias witlulrawn the 
same before the dishonor;' unless,* indeed, under the circum- 
stances, it might properly he presumed that the Bill would he 
paid by the Acceptor, and that the Drawer would stand indebt- 
ed to him for the same amount.^ 


Drawee, and a day, or even an hour’s delaiy, in mercantile afraii*s, will iVetjucnt- 
ly occasion a total non-j)ayment, when, by a prompt notice, payment might have 
been obtained. This presumption of damage or prejudice having arisen from 
the laches of the Holder is so strong and uniform, that it is onl^^ allowed to bo 
rebutted by one description of proof, namely, that the party, who objects to the 
want of notice, had no effects in the hands of the Drawee, and that the Bill was 
for his accommodation, and, consecpiently that he had no right to draw, and that 
the notice of non-payment would have been of no avail to him; and in no other 
case is evidence admissible to show, that, in truth, the Drawer or Indorser was 
not prejudicyd by the neglect. And, although the Holder may bo c(*rtain, that 
he can prove that the Drawer ha<l noeflects in the. hands of the Drawee, yet, }is 
there are so frocjuently exceptions even to that circumstance constituting any 
excuse, it would be most imprudent, in any .such ca.se, to omit giving a proper 
notice.” Chitty on Bills, eh. 10, p. 467, 468 (8lh. edit. 1833.) See also Id. 
p. 477 to 480 ; Ante, § 31 1, and note. 

1 Ante, § 313 ; Chitty on Bills, ch. 10, p. 473 (8th edit. 1833) ; Id. ]>. 489. 
B»it see Id. ch. 9, p. 390 ; Id. ch. 10, p. 481, 482 ; Conroy v. Warren, 3 Johns. Cas. 
239 ; Valk v. Simmons, 4 Ma.son, 11. 113; Orr v. Maginnis, 7 East, K. 360; 
Bayley on BilKs, ch. 7, § 2,* p. 299, 300 (5th edit. 1830) ; Dollfus v. Frosch, 1 
Denio, K. 367. 

2 Bayley on Bills, ch. 7, § 2, p. 296, 299, 300 (5th edit. 1830.) — On this sub- 
ject Mr. Chitty says: *• Where a Bill has been refused accej)tance or payment 
and the Drawer has either stopped or withdrawn the effects from the haiuhs of 
the Drawee, though he may be, prmid fneie^ discharged by the neglect to give 
him due notice, it seems, that, in France and America, the Holder might recover 
from him the amount of such funds, but there is no decision to this edect in this 
country. The case most like it is that of the Payee and Indorser of a Note, or 
the Drawer of a Bill, having received money from the Maker of the Note, or 
Acceptor of the Bill, for the express purpose of paying it, and who has, in that 
case, been considered liable, to the extent of that money, to be sued for money 
had and received, although he had not had notice of the dishonor. In such a 
case as that of Rucker v. Hiller, when the Bill was refused acceptance, because 
the goods did not answer the sample, it should seem unreasonable to allow the 
Drawer to keep the goods, and not pay the Holder ; and, in a work of high au- 
thority, it is suggested, that, if the Drawer got back the goods, he would be 
liable to that extent. But we have seen, that, where the Drawer, apprehending 
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§ 868. In France, under the old law, (as we have already 
seen,) the rule was somewhat different from ours, as to the sub- 
ject of the want of funds in the hands of the Drawee.^ In 
respect to the Drawer, it was necessary, in order to free him 
from the obligation to pay the Bill upon its being dishonored 
either by non-acceptance, or by non-payment, although there 
were laches on the part of the Holder in making protest and 
giving notice to him, th4t he should prove that he had made due 
provision for the payment of tlie Bill, or that the Drawee was 
indebted to him to the amount at the time, when the Bill ought 
to have been protested, and notice thereof given to him/^ The 
same rule seems to have been applied to tlie Indorsers, in the 
case of a dishonor for non-acceptance.® But Pothier was of 
opinion that the Indorsers were not, or ought not to be Iield 
liable, where there had been an acceptance of the Bill, even al- 
though the Drawee had no funds of the Drawer in liis hands ; 
because the Drawee, by accepting the Bill, admitted himself to 
be indebted thereby to the Indorsers, to whom it is payable, 
and therefore they might properly be said to have an interest in 
the debt, and a right of action for it against the Acceptor.^ It 
would seem that the rule of tlie old law has been somewhat 
modified or (jualified by the present Code of Commerce;® for 


that the Bill would be dishonored, placed other money, which he had of the 
Drawee’s, in the hands of an Indorsor, on his underUiking to return it, when he 
should have been exonerated from the Bill, the neglect of the Holder to give due 
notice was not excused, because the Drawer having such money in hand, was 
not justified in applying it in taking up the Bill, unless he had notice of the dis- 
honor.” Chitty on Bills, ch. 10, p. 481, 482 (8th edit 1883.) 

t Ante, §815. 

8 Pothier de Change, n. 167 ; Jousse, sur I/Ord. 1678, tit 6, art. 16, p. 108; 
Code do Comm. art. 115 to 117, 170 ; Pardessus, Droit Comm. Tom. 2, art. 391 
to 398, 485. 

3 Ante, § 315; Pothier dc Change, n. 158 ; Code de Comm. art. 116, 117, 
170 ; Pardessus, Droit Comm. Tom. 2, art. 391 to 393, 435. 

♦ Pothier de Change, n. 158 ; Code de Comm, art 116. 

3 Ante, § 315 ; Code de Comm. art. 115 to 117, 120, 170; Pardessus, Droit 
Comm. Tom. 2, art 891 to 898. 
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by this Code, the acceptance is primd facie evidence of funds 
of the Drawer in the hands of tlie Drawee ; and it is full 
proof thereof in favor of the Indorsers. If the Bill has not 
been accepted, the Drawer alone is held to prove, in case of a 
denial, that the Drawee had funds in his hands ; and, unless 
he does so, he will be liable on the Bill, although the protest 
has not been made at the proper tiine.^ This at least is the 
opinion of Pardessus.^ But there seems to be some obscurity 
in the Code of Commerce on this^suhject ; ® and some contrari- 
ety of opinion as to its true interpretation among the French 
jurists.^ If the Bill is originally made payable at another jdace 
than the domicil of the Drawee, and accepted accordingly, the 
Drawer may be obliged to show, that he had funds at that 
place ; hut, if the acceptance only points out another place than 
the domicil of the Acceptor as the place of payment, then the 
Drawer need only show that he had funds at the maturity of 
the liill, in the hands of the Acceptor 

§ 869. It will not be a valid excuse for non-presentment of 
the Bill for payment at its maturity, that the Drawer had no 
funds then in the hands of the Acceptor, if he had an expecta- 
tion of funds, or, by agreement with the Drawee, he had a 
right to draw tlu* Bill, or otherwise he had a right to expect 
the Bill to be paid, or he had some funds in the hands of the 
Acceptor when the Bill was drawn, although the balance might 
vary afterwards, or even be turned into the opposite scale 
before the maturity of the Bill.® The like rule will apply to 
cases where the Drawer had effects, at the time of drawing the 


1 Code de Comm. art. 117. 

2 Pardessus, Droit Comm. Tom. 2, art. 435. 

^ Code de Comm. art. 117, 169, 170. 

^ Sautayra, Comm. Cod% de Comm. art. 117 ; Ante, § 815. 

® See Code de Comm. art. 123; Pardcssus, Droit Comm. Tom. 2, art. 369, 
893. 

® Orr V. Maginnis, 7 East, R. 360 ; Bayley on Bills, ch. 7, § 2, p. 299, 300 
(5th edit. 1830) ; Ante, § 311. 
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Bill, in the hands of the Drawee, although he was indebted to 
the Drawee to a much larger amount.^ And it may be gen- 
erally stated, that it will constitute no excuse for the want of a 
due presentment for payment, that the Acceptor had no funds 
of the Drawer in his hands at the maturity of the Bill, if the 
I^awer, or the Indorsers, who might otherwise be liable 
thei^on, will be entitled, upon taking up the Bill, to sue either 
the Acceptor or any other party on the Bill for the amount 
due.^ Thus, if the Bill be /Irawn for the accommodation of 
the Acceptor, the Drawer will be entitled to a strict present- 
ment, and notice of the dishonor of the Bill ; ® or, if drawn 
and accepted for the accommodation of the Payee, or of a sub- 
sequent Indorsee, the same rule will equally prevail.^ 

§ 870. The same rule will apply to cases where the Bill 
has been accepted for the mere accommodation of the Drawer, 
and he has undertaken to supply funds to pay it ; for in such 
a case there is no pretence to say that he can suffer except 
from his own neglect and laches.^ And, although, in general, 
Indorsers are entitled to insist upon a due presentment for 
payment to the Acceptor, at the maturity of the Bill, when it 
is a Bill drawn or accepted for the accommodation of the 
Drawer ; yet, if the Bill is drawn and accepted for the accom- 
modation of any particular Indorser, that Indorser will stand 
in the same predicament as if he were the Drawer of the Bill, 


* Blackhan »». Dorcn, 2 Camp. R. 50S. 

^ Bayley on Bills, ch. 7, § 2, p. 297 (5th edit. 1830); Id. p. 306 to 810; 
Ante, § 312 ; Ex parte Heath, 2 Ves. & Beames, R. 240 ; Cory r. Scott, 3 Bam. 
& Aid. 619 ; Norton v. Pickering, 8 Barn. & Cressw. 610 ; Robins v. Gibson, 
3 Camp. R. 334. 

3 Ex parte Heath, 2 Ves. & Beames, R. 240. 

^ Cory V, Scott, 3 Barn. & Aid. 619 ; Bayley on Bills, ch. 7, § 2, p. 297 (5th 
edit. 1830.) 

3 Ante, § 300, 301, 810 to 313; Chitty on Bills, ch. 10, p. 468, 469 (8th edit 
1883) ; Bayley on Bills, ch. 7, § 2, p. 29*4, 297 (5th edit. 1880) ; Ross v. Bedell, 
5 Duer, 462 ; Sharp w. Bailey, 9 Barn. & Cressw. 44 ; Brown v. Mafiey, 
15 East, R. 216 ; Ex parte Heath, 2 Yes. & Beames, R. 240. 
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and the omission to midce a duo presentment will be excused 
as to him, although not as to the other Indorsers.^ 

§ 871. So, if there be an express agreement, either verbal 
or in writing, between any of the parties to the Bill to waive 
or dispense with the necesfflty of a due presentiment of the Bill 
at its maturity, that wiH,' as between themselves, although^t 
as to other parties, constitute a sufficient excuse for noip^e- 
sentment thereof.* But n mere verbal agreement which may 
mislead, but does not purport to Waive such presentment, will 
not be available;* And equivocal circumstances or agreemeyts 
will not be deemed any waiver' of a ’due presentment, but the 
Holder is bound at his peril to Inake the presentment. Thus, 
if the Indorser should, upon his indorsing the Bill to a Holder, 
write over it “ Good to A, (the Holder,) or order, without 
notice ; ” this, although it would be a goo<l waiver of notice to 


I Ibid.; Ante, §310; Chitty on Bills, ch. 10, p. 481 (8th edit. 1833); Id. 
p. 470, 471 ; Bayley on Bills, cli. 7, § 2, p. 297 (5th edit 1880.) 

9 Ante, § 317, 320, 327; Chitty on Bills, ch. 10, p. 541 to 546 (8th edit 
183.3) ; Id. ch. 10, p. 484,. 485 ; PaMcssus, Droit Comm. Tom. 2, art. 436 ; 
Fuller V. McDohald, 8 Greonl. R. 213; De Tastett v. Crousillat, 2 Wash. Cir. 
R. 132 ; Lane v. Steward, 20 Maine R. 98; Coddington v, Davis, 1 Comstock, 
R. 186 ; S. C. 3 Denio, R. 17. 

3 Free r. Hawkins, 1 Holt, R. 550 ; Chitty on Bills, ch. 10, p. 466 (8th edit. 
1833.) Mr. Chitty hero says: “Even an express verbal agreement between 
all the parties to a Bill or Note, that it should not be ‘put hi suit till certain 
estates had been sold, although it misled, and induced the Holder not to give 
regular notice of non-payment, when the Bill or Note fell due, constitutes no 
excuse for such neglect ; because, in point of law, no such parol agreement was 
available to the party, as a defence to an immediate action ; so, as it was inop- 
erative for one purpose, it ought not to have any effect, and therefore notwith- 
standing it, notice should have been given. And, although there arc some 
exceptions excusing the oihission to give notice, yet they are so qualified, that 
it is very imprudent in any case to rely on them, and every cautious Holder 
should, immediately afler he has rec^v^ notice of the dishonor of a Bill or Note, 
give a separate and distinct notide thereof, not only to his immediate Indorser, 
but to ever)' other party tefthe instrument, whether by indorsement, or transfer 
by mere delivery, or by guaranty, or otherwise rcsponffible for the payment ; 
for, although the want of eflects may in some cases excuse the neglect, or a 
notice from any party to a Bill may enure to the use of the Holder, yet these 
are mere accidents in his favor, on which no prudent person should rely.** 

B. OF KX. 39 
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the Indr>rser, would not be a waiver of due presentment of the 
Bill for payment to the Acceptor.^ 

§ 37^* ^he next place, if the Bill has been received by 
the Holder merely as collateral security, and the party deliver- 
ing it is not either a Drawer or Indorser upon it, or a trans- 
ft^rer of it by delivery, if payable to the Wrer, or he has 
m^e\y caused it to be drawn, or indorsed, or delivered over 
by a third person, as a security to the Holder, such party will 
not be deemed entitled to a strict presentment of the Bill at 
its maturity ; nor will he be exonerated from the debt for 
which it was delivered as collateral security, unless he can 
show that he has actually sustained some damage or prejudice 
by such non-presentment.^ The same rule will apply to a 
party, who is a mere Guarantor of the payment of the Bill.^ 
The reason of both these decisions is, that the case does not 
fall within the regular usage and custom of merchants as to 
Bills of Exchange ; and, therefore, the party must bring him- 
self within the rules of law applicable to other ordinary cases 
of contract ; and show some -loss, or damage, or prejudice, by 
the neglect or laches of the Holder.* In this respect our law 


1 Lane V. Steward, 20 Maine R. 98 ; Story, on Prom. Notes, § 272. 

2 Cliitty on Bills, ch. 10, p. 467, 474 (8th edit 1838) ; Bayley on Bills, ch. 7, 
§ 2, p, 286 to 20,0 (5th edit 1830) ; Ante, § 305, and note, 310 ; Post, § 393 ; 
Thonuis i>. Breedlove, 6 Mill. (Louisiana) R. 577 ; Swinyard v. Bowes, 5.Maulc, 
& Selw. 61 ; Van Wart w. Woolley, 3 B. & Cressw. 439, 445. 

3 Ibid.; Chitty on Bills, ch. 10, p. 529 (8th edit 1838); 1 Bell, Comm. 
B. 3, ch. 2, § 4, p. 877 (5th edit) ; Ante, § 305, and note ; Post, § 393 ; Khctt 
V. Poc, 2 How. Sup. Ct. R. 457 ; Qibbs u. Cannon, 9 Serg. & R. 198 ; Oxford 
Bank v, Haynes, 8 Pick. 423, 428. See Lee v. Dick, 10 Peters, R. 482 ; Rey- 
nolds V. Douglass, 12 Peters, R. 497. 

4 Ibid. ; Douglass v, Reynolds, 7 Peters, R. 125; S. C. 12 Peters, R. 497 ; 
Wildes u. Savage, 1 Story, R. 22 ; Hitchcock v. Humfrey, 5 Mann. & Grang. 
R. 560; S. C 6 Scott, N. R. 640 ; Swinyard v. Bowes, 5 Maule & Selw. 62. — 
Cases often occur where there is a general guaranty written on a Bill, either by 
a person, who is a party to the Bill, or by a third person ; and the question has 
arisen, whether such i guaranty takes place and may be sued upon by any 
subsequent Holder of the Bill,' where no person in particular is named on the 
guaranty, to whom it is made. If the guaranty is in terms in favor of any 
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differs from that of France ; for, wherever there is a guaranty 
upon the Bill by a third person, which is common in France 
and upon the Continent of Europe, in such a case, the same 
protest must be made for non-payment, and the same notice 
given of the dishonor to the Guarantor as to the Drawer and 
Indorsers.* But, by the French law, and the foreign law 
generally, the want of protest and of due notice will not in 
any case affect the rights of the Holder unless he has suffered 
some injury or prgudice thereby, •and then only pro tanto? 


Holder, or the bearer, or is in any other terms, expressed to Ifb iieja^tiable to 
the Indorsee, or his order, it would seem to be ncgotiiible, and all the rights 
immediately to pass to every subsequent Holder against the Guarantor. And, 
if no language ot‘ that sort is used, and yet if no person whatsoever is named to 
whom the guaranty is made, then also it has been said, that it is cctually nego- 
tiable, and an action can be brought upon it in the name of any subsequent 
Holder, who has the title to the Bill itself. But, if a particular person is named 
on the Bill to whom the guaranty is made, then it is not negotiable, and the 
right under the guaranty belongs exclusively to such person. And it has been 
further, suggested, but it may well be doubted, whether it were founded in law, 
that if the guaranty be on a separate paper, and in its terms negotiable, no per- 
son but the first Holder can sue thereon. McLaren v. Watson’s Executors, 
26 Wend. 11. 425. See Miller v. Gaston, 2 Hill, (N. Y.) 11. 188 ; Post, § 455 
to 459. 

I Code dc Comm, art 141, 142, 166 to 171 ; Pardessus, Proit Comm. Tom. 5, 
art. 14,97; Ante, § 805, and note; Post, § 393 to 895. — The Code of Com- 
mcnc has the following articles on this subject: “Art. 141. The paymei^t of 
a Bill of Exchange, independently of the acceptance and the indorsement, may 
be secured by a written guaranty. Art. 142. This guaranty is given by a third 
person, on the Bill itself, or in a separate instrument of writing. The person 
thus becoming Guaranty is jointly and severally bound with the Drawers and 
Indorsers, saving any difTerent stipulations between the parties." In the case 
of McLaren V. Watson’s Executors, Mr. Senator Verplanck, in bis elaborate 
opinion, maintained that the guaranty of a Bill in New York was equally 
negotiable in favor of any subsequent Holder, whether it was written on the 
Bill or on a separate paper, if it was made generally, not naming any person as 
Guarantor, or making the guaranty to the Payee, or Indorser, or order. See, 
also. Miller u. Gaston, 2 Hill, (N. Y.) R. 188 ; Ketehell v. Burns, 24 Wend. R. 
456 ; Upham v. Prince, 12 Mass. R. 14 ; Tuttle v. Batibolomew, 12 Met 452 ; 
Belcher v. Smith, 7 Cush. 482. This subject will be resumod in our subsequent 
pages, and more fully discussed there. Post, § 455 to 459. 

3 Ante, § 306 ; Post, § 478, and note ; Pothier de Change, 156, 157, 
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§ SyS. In like manner, if the Drawer, or an Indorser, after 
full knowledge of the fact of an omission to make due pre- 
sentment, promises to pay the Bill, it will .amount to a waiver 
of such presentment, and bind the Promisor to pay the Bill.^ 
And such promise may be express, or it may be implied from 
mrcumstances.^ Thus, it has been decided, that a payment of 
a part, or a promise to pay the v^hole or part of a Bill, or to 
“ see it paid,” or an acknowledgment, that “ it must be paid,” 
or a promise, that “ he will ( set the matter to rights,” or a 
qualified promise, or a mere unaccepted oder of a composition 
with other creditors, made by the person insisting on the want 
of notice, (after he was aware of the laches.) to the Holder of 
a Bill, amounts to a waiver of the consequence of the laches of 
the Holder, and admits his right of action.^ But such a 


1 Ante, § 280, S20, and note, 327 ; Chitty on Dills, ch. 9, p. 8D0 (8th edit. 
1833) ; Id. ch. 10, p. 383, 540 ; Stevens ». Lynch, 12 East, R. 38 ; Thornton n. 
Wynn, 12 Wheat. JEL 183 ; Fuller v. McDonald, 8 Greenl. R. 218 ; Tebbetts v. 
Dowd, 23 Wendell, 11. 412; Van Derveor r. Wright, 6 Barbour, Sup. Ct. B. 
547. 

® Ante, § 280, 820, and note. 

3 Chitty on Bills, ‘ ch. 10, p. 533 (8th edit. 1888.) — Mr. Chitty has added 
(p. 5.35, 536) : “And, in some of the cases upon this subject, the effect of such par- 
tial payment, or promise to pay, has been carried still further, and been consid- 
ered not merely as a waiver of the right to object to the laches, but even as an 
admission, that the Bill or Note had, in fact, been regularly presented and protest- 
ed, and that duo notice of dishonor had been given ; and this, even in cases where 
the party who paid or promised, afterwards stated, that in fact he had not had 
due notice, &c.; because it is to be inferred, that the part-payment, or promise 
to pay, would not have been made unless all circumstances bad concurred to 
subject the party to liability, and induce him to make such payment or promise. 
Thus, where an Indorsee, three months after a Bill became due. demanded pay- 
ment of the Indorser, who first promised to pay it, if he would call again with 
the account, and afterwards said, that he had not had regular notice, but, as the 
debt was justly due, he would pay it; it was hold, that the first convei'sation, 
being an absolute promise to pay the Bill, was, primfi /oci>, an admission that 
the Bill had been presented to the Acoeptor for payment in due time, and had 
been dishonored, and that due notice had been gt^en of it to the Indorser, and 
supcrsetled the necessity of other proof to satisfy those averments in the decla- 
ration ; and that the second conversation only limited the inference from the 
former, so far as the want of regular notice of the dishonor to the defendant 
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promise made in ignorance of the facts, will not be binding, or 
a waiver of the laches.^ And if the promise be a qualified or 


went, which objection he then waived. So, where the Drawer of a foreign Bill, 
upon being applied to for payment, said, * My affairs arc at this moment de- 
ranged, but 1 shall be glad to pay it, as soon as my accounts with my agents are 
cleared,' it was decided, that it was unnecessary to prove the averment of the 
protest of the Bill. And, in an action by the Indorsee against the Drawer of a 
Bill, the plaintiff did not prove any notice of dishonor to the defendant, but 
gave in evidence, an agreement made between a prior Indorser and the Draw- 
er, afler the Bill became due, which recited, that the defendant bad drawn, 
amongst others, the Bill in question, that it was over-due, and ought to in 
the hands of the prior lndoi*sor, and that it was agreed the latter should take 
the money due to him upon the Bill by instalments ; it was held, that this was 
evidence that the Drawer was at that time liable to pay the Bill, and dispensed 
with other proof of notice of dishonor. Again, where, in an action against the 
Drawer, in lieu of proof of actual notice, the defendant's letter was proved, 
stating, * that he was an accommodation Drawer, and that the Bill would be 
paid before next Term,' though not saying * by defendant,' Lord Elicnborough 
said, The defendant docs not rely upon the want of notice, but undertakes, 
that the Bill will be duly paid before the Term, either by himself or the Ac- 
ceptor. I think the evidence sufficient*” See also Wood v. Brown, 1 Stark. 
K. 217 ; Lundie v, Robertson, 7 East, E. 231 ; Gibbon v. Coggon, 2 Camp. R. 
188 ; Gunson v, Metz, 1 Barn. & Cressw, 193. Mr. Chitty afterwards (p. 539) 
adds : “ The conduct, however, of the party insisting on the want of notice, 
must in general be unequivocal, and hii promise must amount to an admission 
of the Holder’s right to receive payment ; and, therefore, where a foreigner 
only said, * I am not acquainted with your laws, if 1 am bound to pay it 1 will,' 
such promise was not considered a waiver of the objection of want of notice ; 
and it has been considered, that, if the promise were made on the arrest, it shall 
not prejudice ; but this doctrine seems questionable. If an Indorser propose to 
the llolder to pay the Bill by instalments, and such offer bo rejected, he is at 
liberty afterwards to avail himself of the want of notice. So it was decidiid, 
that, if the Drawer or Indorser, afler having been arrested, upon being asked, 
what he had to propose by way of settlement, said, * 1 am willing to give my 
Bill at one or two months,* but which was rejected, this does not obviate the 
necessity of proving notice ; and Lord Ellenborough observed, * This offer is 
neither an acknowledgment, nor a waiver, to obviate the necessity of expressly 
proving notice of the dishonor of the Bill. He might have offered to give his 
acceptance at one or two months, although, being entitled to notice of the dis- 
honor of the former Bill, be had received none, and, although upon this com- 

t Chitty on Bills, p. 890 (8th edit 1883) ; Id. ch. 10, p. 688, 539 ; Bayiey on 
Bills, ch.'7, § 2, p. 291 to 293 (5th edit^SSO) ; Garland v. The Salem Bank, 
9 Mass. R. 408 ; 1 Bell, Comm. B. 8, ch. 2, $ 4, p. 422 (5th edit) 

89 ♦ 
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conditional one, the Holder can recover only by showing that 
the qualification or condition has been strictly complied with or 
observedi.^ 

§ 874'. If, before or at the time of the maturity of the Bill, 
the Drawer or Indorsers have received full security or indem- 
nity for the amount of the Bill, either on account, or by funds 
or securities, deposited with them to meet their liability on the 
Bill upon its dishonor, then, and in that case, as to the party 
so having such security, the emission to make due presentment 
thereof for payment will be excused ; for such party cannot, 
under such circumstances, suffer any real loss.* [But it seems 
that nothing less than full security, unless it be all the prop- 
erty of the Acceptor, or person offering the security, will dis- 
pense with a demand.®] The same rule seems, substantially, 
incorporated into the law of France.* 

§ 375 * ^his connection, it may be proper also to state 
what will not be held a sufficient excuse for laches in the 
Holder, in making due presentment for payment. Some of 
the cases under this head have been already considered, in 
treating of the want of a due presentment of Bills for non- 


promise being refused, he meant to rely upon this objection. If the plaintiff 
accepted the offer, good and Mrell ; if not, things were to remain on the same 
footing as before it was made/ But an offer to the Holder of a Bill of a general 
composition, of so much on the pound on all a party’s debts, although not ac- 
cepted, has been considered as dispensing with proof of notice of dishonor/’ In 
the case of Borradaile v, Lowe, 4 Taunt. R. 93, it seems to have been thought, 
that, in case of the Drawer, the waiver might be either express or implied. 
But, in case of im Indorser, it must be express. There does not seem any solid 
ground to support such a distinction. 

^ Clutty on Bills, ch. 10, p. 540, and note (8th edit. 1883.) 

^ Bay ley on Bills, ch. 7, § a, p. 310 (5lh edit 1830) ; Chitty on Bills, ch. 8, 
p. 368 (8^ edit 1833} ; Id. ch. 10, p. 473, 439 ; Bond v. Farnham, 5 Mass. R. 
170 ; Mechanics* Bank », Griswold, 7 Wend. R. 165 ; Barker v. Parker, 6 Pick. 
R. 80; Mead v. Small, S Greenl. R. 207 ; Barton v. Baker, 1 Serg. & Rawle, 
R. 384 ; Corney o. Da Costa, 1 Esp. R. 802 Ante, § 316. 

* Seacord p, MtUar, 3 BAman, 55 ; Kramer v. Sandford, 4 Watts & Serg. 
328. 

4 Code de CcMnm. art. 1|^ ; PardesMis, Droit Comm. Tom. 2, art 435. 
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acceptance.^ But it is important to bring them again under 
review in this connection. In the first place, (as we have 
seen,) neither the bankruptcy, nor insolvency, nor death of the 
Acceptor, will constitute any excuse for not making a due 
presentment.^ Nor will it constitute any excuse, that the 
Drawee, although he had effects in his hands, told the Drawer 
at the time of the drawing of the Bill, that he should not be 
able to provide for it ; ^ and tliat the Drawer understood that 
he should have to provide for Nor will it constitute any 
excuse, that the Drawer or the Indorsers of the Bill became 
so merely for the accommodation of the Acceptor, and knew 
him to be insolvent, when the Bill was drawn.^ * Nor will it 
constitute any excuse, that the Drawer has reason to believe 
that the Bill will not be paid at its maturity, and has even 
promised the Holder that he will endeavor to provide funds 
to pay the Bill, whatever may be the effect of such facts in 
excusing the Holder from giving due notice to him of the dis* 
honor, if the Bill were duly presented and not paid/' Nor 
will a waiver of a right to notice of the dishonor excuse the 
Holder from making a due presentment of the Bill for pay- 
ment/ Nor, perhaps, will it be any sufficient ’excuse, that the 
Drawer has given notice to the Acceptor not to pay the Bill, 
if presented.’ 


1 Ante, § 306, 318 to 320 ; 3 Kent, Comm. Lect 44, p. 104 to 109 (4th edit.) 
S Ante, § 234, 279, 307, 318, 319, 826 ; 1 Bell. Comm. B. 3, ch. 2, § 4, p. 421 
(6th edit.) ; Pardessus, Droit Comm. Tom. 2, art 426 ; Pierce v. Whitney, 16 
Shcpl. R. 188 ; Story on Prom. Note#, § 28*8. ^ 

3 Bayley on Bills, ch. 7, § 2, p. 304, 806 (6th edit 1830) ; Staples v, Okines, 
1 £sp. R. 332; Ante, § 311. 

* Walton V. Watson, 18 Martin, R. 847; Nicholson v, Gh)uthit, 2 H. Black. 
R. 609. See also Chitty on Bills, ch. 10, p. 470, 471, 473 (8th edit 1833) ; 
Bayley on Bills, ch. 7, § 2, p. 297, 308 (6th edit 1830) ; Ante, | 811, 812, 814, 
816, 369, 370. 

« Chitty on Bills, ch. 9, p. 890 (8th edit 1833) ; Bayley on Bills, ch. 7, § 2, 
p. 805 (6th edit 1830) ; F^cattt n. Collier, 2 Stark. R. 57. 

3 Berkshire Banlf v. Jones, 6 Mass. R. 624 ; Backus o. ' l^pherd, 1 1 Wend. 
R. 629. 

7 Chitty on Bills, ch* 9, p. 890 (BUi O^t 1883«) Bat Mr. Chitty puts a 
query. See also Chitty on Bills, ch. 10, p. 484 (8di edit) 
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§ 876. In the next place, the fact that the Drawer or In- 
dorser of a Bill belongs to two firms, one of which firms has 
signed the Bill, and the other has indorsed it, is no excuse for 
non-presentment of the same at its maturity ; for knowledge 
of a non-payment is not equivalent to notice of non-payment.^ 
So, the fact that the Acceptor has told the Dr^er, before the 
maturity of the Bill, that he could not take it up, and the 
Drawer must, and that the Acceptor has given money to the 
Drawer for that purpose, wiil not excuse the want of a due 
presentment ; ^ nor, that the Drawer, in apprehension of the 
dishonor of the Bill, has lodged other money of the Acceptor 
in the haud^ of the Indorser, upon an undertaking by the In- 
dorser to return it, if he should be exonerated from payment 
of the Bill.^ So, the fact, that the Drawer of a Bill is dead 
at the maturity of the Bill, and that the Indorser is appointed 
his administrator, is, for the same reason, no dispensation from 
the necessity of making a due presentment of the Bill for pay- 
ment at its maturity.^ 

§ 877* The reason of all these decisions turns upon one 
and the same general principle. The Commercial Law Iiaving 
required a due presentment for payment, and a due notice of 
dishonor, these acts are to be deemed waived or dispensed 
with, only when, from the nature or the circumstances of the 
case, both of them must be unnecessary or immaterial to the 
Drawer or the Indorsers, who may be affected thereby.® Such 
a presentment, and such a notice, are, therefore, to be treated 


I Dwight V, Scovil, 2 Conn. R. 664 ; Gaunt v, Thompson, 7 Mann. Gr. & 
Scott, R. 400. But see Stevens v. West, 1 Howard, (Mississippi) R. 308. 

a Bayley on Bills, ch. 7, § 2, p. 308 (5th edit. 1880) ; Baker v, Birch, 3 Camp. 
R. 107. 

3 Baylcy on Bills, ch. 7, § 2, p. 804 (5th edit 1880) ; Clegg v. Cotton. 3 Bos. 
& Pull. 239. 

4 Magruder v. Union Bank of Geoigetown, 8 Peters, R. 87 ; Juniata Bank v. 
Hale, 16 Serg. & Rawle, R. 157. 

3 French's Executrix v. Bank of Columbia, 4 Cranch, R 141 ; Caunt i; 
Thompson, 7 Mann. Or. & Soott, B. 400. 
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as' conditions precedent to the liability of the Drawer or In- 
dorsers, belonging to the leading character of the contract ; 
and it is .of no consequence, that the Drawer or Indorsers may 
not have been-nctually prejudiced thereby.^ Of course, nothing 
short of an express or implied agreement, or waiver of such 
presentment and notice, ought to bind the Drawer or Indors- 
ers ; and such an agreement, or waiver, ought never, in dero- 
gation of their admitted rights, to be inferred from doubtful 
or equivocal acts or circumstancesf which are capable of differ- 
ent interpretations. 

1 Bayloy on Bills, ch. 7, § 2, p. 802, 303 (5th edit. 1880); Ante, §811; 
Pierce v. Whitney, 16 Shepley, R. 188. 
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CHAPTER XL 

NON-PAYMENT PROCEEDINGS tON. 

§ SJ8. Having considered the rights and duties of the 
Holder in the presentment of Bills for payment at their ma- 
turity, we are next led to the consideration of his obligations 
and duties ,in cases of the dishonor of foreign Bills by non- 
payment, either in whole or in part. And these may be 
comprised under two heads: (1.) The obligation or duty to 
make a due protest for non-payment ; and (2.) That of giving 
due notice of the dishonor to the other parties upon the Bill, 
who may be liable to pay him the amount, in case of its dis- 
honor. These topics have been already discussed at large in 
the preceding part of this work, when we were considering the 
obligations and duties of the Holder upon the non-acceptance 
of the Bill and, therefore, a very concise summary of them 
in this place will suffice ; since the duties and obligations in 
these respects, are, in general, exactly the same in cases of 
non-payment of foreign Bills, as they are in cases of non- 
acceptance thereof. 

§ 871). In the first place, then, it is ordinarily indispensable, 
• unless excused bj^ some of the circumstances already adverted 
to,* that a protest should be made immediajely upon the dis- 
honor, according to the course prescribed by law therefor.® 
And this rule prevails not only in the law of England and 
America, but it seems adopted by all modern commercial 


1 Ante, § 273, 296 to 301, 805 to 821. 
a Ante, § 273 to 284. 

3 Ante, § 273 ; Pothifer do Change, n. 133 ; Pardessus, Droit Comm. Tom. 2, 
art. 417, 420, 424 to 427, 429 to 438; Union Bank v. Hyde, 6 Wheat. 572. 
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nations, with a view to the public policy of having a known 
uniform proof of the fact of dishonor under the sanction of 
public authority.^ The place of the payment of the Bill is 
that, where the protest is to be made and the law of the 
place is to govern as to the time and formalities, and acts, of 
protest.® By the law of England, 'and Scotland, and America, 
the protest should be made on the last day of grace, where the 
Bill is due ; ^ but by the law of France, and of most, if not of 
all the nations of continental Eiirope, the protest should be 
made on the next day^ or next business day, after the non-pay- 
ment.® 


1 Ante, § 273, 274, 277; Pardessus, Droit Comm. Tom. 2, art. 881, 882 ; Id. 
Tom. 5, art. 1495 ; Savary, L*e Paifait Ndgociaot, Tom. l,Part 3, eb. 14, p. 850, 
851 ; Ileinecc. de Camb. cap. 4, § 40 ; Chitty on Bills, ch. 10, p. 489, 490 (8th 
edit. 1838.) ^ 

« Ante, § *282. 

3 Ante, § 188, 276, 278, 282, 283 ; Bank of Rochester v. Gray, 2 Hill, (N. Y.) 
R. 227 ; Pardessus, Droit Comm. Tom. 5, art. 1495, 1497 ; Savary, Lc Parfait 
Ndfrociant, Tom. 1, Part 4, ch. 14, p. 851 ; Pothier de Change, n. 155, 172. — 
What the protest shouhl contain, and the form thereof, has been already ad- 
verted to. Ante, § 276, 277, and note; Pardessus, Droit Comm. Tom. 2, art 
431. See also Cayuga County Bank v. Hunt, 2 Hill, (N. Y.) R. 635; Ileinecc. 
de Camb. cap. 4, § 86. Pleineccius says : ** Fiunt protestationes non (juidem ad 
acta, (({uamvis si talis interponatur, ilia procul dubio itidein rata caset, consente 
Zipsell,) sed adhibitis notario et duobus testibus, quibus prfesentibus exactor lit- 
teras cambiales trassato itcrum ad acceptandum oilert. Quo facto, negataque 
.aeceptatione, notarius declarat, er wolle hiennit wider Trassirern des Wechscls, 
sowohl wegen nicht erfolgter Bezahlung, als auch wegen alles bieraus entstehe'n- 
den Schadens, Unkosten, Interessen, Wecbsfels, und "VJI^dcr-Wechsels sollen- 
niter protestirct haben. Super quo actu notarius dcinde conheit instruroentum 
solemnc, idque a se et testibus subscriptum tradit prsesentanti domum trassantis 
remittendum.” See also Chitty on Bills, ch. 10, p. 489 to 494, 497, 500 (8th 
edit 1833) ; Code do Comm, art 173. 

4 Chitty on Bills, ch. 10, p. 508 (8th edit 1833.) 

3 Ante, § 278, 288, il90; Code de Comm, art 153, 162, 172; Pothier de 
Change, n. 139, 140, 145 ; Pardessus, Droit Comm. Tom. 2, art. 4*08 to 410; Id. 
Tom. 5, art. 1489, 1497, 1498 ; Heinecc. de Camb. cap. 4, § 41 ; Savary, Le Parfait 
Ndgociant, Tom. 1, Part 8, ch. 14, p. 850; Chitty on Bills, ch. 10, p. 508 (8th 
edit 1833.) HeineAus says, that the protest may be on the day of a fair, un- 
less specially prohibited by law ; but not on a Sunday : “ Protestatio base, quia 
non est actus contentiosse jurisdictionis, et res ita comparata est, ut moram non 
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§ 880. If part payment only is made by the Acceptor, our 
law requires, that protest should be made, and due notice 
given, exactly as in other cases, stating the facts.^ And this 
is equally true in the law of France, and in that of other com- 
mercial countries.^ Heineccius says : ‘‘ Nec permissum cst 
traasato^ loco totim summce partis solutionem in se recipere^ 
nec prwsentans in eo promisso adquiescere debet^ sed statim 
interponcre protesiationem^ quamvis summam oblatam omnino 
accipere possiV ^ 

§881. In the next place, as to notice of dishonor by non- 
payment of a Bill of Exchange. This is, in general, and 


ferat, diebus ctiam fcriatis rccte interponitur, nisi leges cambiales id discrte pro- 
hibeant Probibentautem O. C. Bruiiisuic. art. 41,Norimbcrg. cap. 2, § 1, Colon, 
art. 1, Dantisc. art. 18, Brandenburg, art. 24. In O. C. Augustan, cap. 1, § 15. 
Tantum solis dies excipitur, non autem reliqua festa, si id exigat neeessitas.” 
Ilciiiecc. do Cainb. cap. 4, § 37, 41 ; Potliier do Change, n. 140, 142. Pothier 
says, that Bills payable at fairs, ought to be protested on the last day of the 
particular fair, 'without any allowance of grace. Pothier de Change, n. 142. 
Heineccius, as to Bills payable at fairs, says : “ Si cambia feriaruin prwsentaii- 
tur, tunc triissatus aut pure declarat, se littcras non acceptaturiun, aut ob de- 
fectum afuiuem, c. gr., ob nondum acceptas littcras advisorias, acceptationera 
denegat. Priore casu statim interponenda est protestatio, domuuKjue remittenda, 
nec opus est, ut cxspectetur dies solutionis. Posteriorc casu itidem interponitur 
protestatio, nec tameii ea domum remittitur, nisi finita prima hebdomade nun- 
dinarum. Si ergo interea ti’assatus sese ad acceptationem adhuc ofl'ert, protes- 
tatio plane rejicienda est.” Ileinecc. de Camb. cap. 4, § 31. Heineccius adds, 
that the hour when demand of payment is to be made on Bills, payable at fairs, 
is sunset. His language is : “ Ut vero salvus sit pr«sentanti ille regressus, 
uecesse est, ut rite et||ato tempore interponatur protestatio ; id quod in cambiis 
feriarum fieri debet ipso solutionis die usque ad vesperam vel solis occasum com- 
putando, nisi hora specialis legibus sit definita. Extra nundinas protestatio 
interponenda ciniumaetis diebus indueiarum (nach Ablauf der Respit-Tage,) 
sieubi tales concedantur.” Hcinecc. de Camb. cap. 4, § 40. The modern Code 
of Commerce of France (art. 188) declares, that a Bill of Exchange, payable at 
a fair, becomes payable on the eve of the day (that is, 4he evening before the 
last day) apjiointed for the breaking up of the fair, and on the day on which the 
fair is held, if it is not to last longer than one day. 

1 Ante, § 240, and note; 1 Bell, Ctmim. B. 3, ch. 2, §4, p. 415 (6tb edit, 
1830.) 

3 Ante, § 241. See also Code de Comm. art. 124, 162, 168. 

5 Heinecc. de Camb. cap. 4, § 29. 
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unless under special circiuustaiices, which constitute an excuse 
or dispensation, such as those already mentioned,' indispen- 
sable by our law, in order to charge either the Drawer or the 
Indorsers with the payment of the Bill ; and, if any jiarty, 
who is entitled to notice of the non-payment, has not due 
notice thereof given or sent to him, he will be discharged 
from all liability to pay the Bill, although other jiarties, who 
have had due notice, may be liable to pay the same. The 
Holder, therefore, must, in all Ciltees, subject to tlie exceptions 
above referred to, give due notice to all the antecedent partiijs, 
from whom he means to require payment of the ^Bill, other- 
wise they will be discharged.^ What constitutes due diligence, 
seems properly to be a matter of law, where idl the facts and 
circumstances are ascertained.^ 


1 Ante, § ‘275, 279, ‘280 ; 1 Hell, Comm. H. 3, eh. 2, p. 417, 418 (5(h edit.) ; 
Chitty on Hills, eh. 10, p. 531 (8th edit. 1833.) 

2 Chitty on Hills, ch. 10, p. 530, 551 (8th edit. 1833); Ante, § 824, 825.— 
Mr. Chitty siiys ; “ It was once thought, that notice of non-a(i( ej)tance must, in 
all cases, he given to tliti Drawer of the Hill, and demand of payment made of 
him; or that in default thereof, the Indorsers would he diseluirged, notwith- 
standing they had regular notice ; he<*aiisc, for want of notice to tin* Drawer, 
the Indorsers were without reme<ly against him after they Innl 8ucces.sively taken 
up the, Hill. This opinion, liowcver, so far .as it related to foreign Hills, w,'is 
overruled in the case ofHomley e. Fr.azier (1 8tr. R. 441) ; ainl, in its relation 
to inland Hills, in the case of Heylyn an<i otiiers against Adamson (2 Burr. 
669) ; and, .as to checks on hankers, in Bickford v. Ilidge (2 Camp. .539) ; on 
the principle, that, to rcajiiirc «a demand of the Drawer, or prior Indorser, would 
he laying such a (dog upon Hills, as would deter every peJilon from taking them. 
Besides, the Acceptor i.s primarily li.ahle, and, .as the act of indorsing a Hill is 
equivalent to m.aking a new Hill, every Indorser therehy separately undertakes, 
as well as the Drawer, that the Drawee shall Iionor the Hill, and tlic Holder 
may, cousc(iuently, immedi.ately resort to him, wiftiout calling ou .any of the 
other parties; and it is the business of the Indorser, as .soon as ho has received 
notice himself, to forward the like notice to the Drawer and all persons to 
whom he means to resort However, it is advisable for the Holder to give 
notice to every party, as soon as he can ascertain his residence ; for, other- 
wise, he will be without remedy against him unless some other party to 
the Bill has given him notice, in which case such notice may enure to his use.’’ 
Chitty on Bills, eh. 10, p. 580 (8th edit 1833.) 

3 Rhett i\ Poe, 2 How. Sup. Ct. R. 457. 

B. OF EX. 40 
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§ 382. Notice must be given within a reasonable time ; 
and what that time is, must depend upon the circumstances of 
particular cases.^ It must also be given in a reasonable mode 
or manner ; and both these considerations may be materially 
affected by usages in particular places or countries. In 
general, it may be said, that notice may be given to the 
Drawer or Indorsers personally (where that is the proper 
U^ode) on the Same day that the dishonor takes place, after 
that event has happened ; ai.d by mail of the same day, if that 
is the proper mode of giving notice.^ But, in all cases, where 
notice is required to be given, it is sufficient, if the notice is 
personal,^ that it is given on the day succeeding the day of 
the dishonor, early enough for the party to receive it on that 
day.^ If sent by the mail, it is sufficient, if it is sent by the 
mail of the next day, or the next practicable mail.® The 
notice must be personal, or by a verbal or written notice, 
delivered to the party, entitled to notice, or at his dwelling- 
house, or place of business, if he lives in or near the town or 
city, where the dishonor takes place.® And, if, by the usage 
of such city or town, there is a penny-post to carry letters and 
notices within the city or town, that will be sufficient.^ If the 


1 Ante, § 284 to 286; 3 Kent, Comm. Lect. 44, p. 104 to 109 (4th edit.) ; 
Khctt V. Poe, 2 llow. S. C. R. 457. See Dixon ik Johnson, 29 Eng. Law & 
Eq. R. 604. 

Ante, § 288 to 291, 305 ; Burbridge v. Manners, 3 Camp. 193 ; Shed v. 
Brett, 1 Pick. R. 401 ; Corp v, M’Conib, 1 Johns. Cas. 328 ; Bussard v. Lever- 
ing, 6 Wheat. R. 102 ; Lindenberger v. Beall, 6 Wheat. R. 104 ; Ex parte 
Moline, 19 Ves. 216; Chitty on Bills, ch. 10, p. 512 to 514 (8th edit, 1833); 
1 Bell, Comm. B. 8, ch. 2, f 4, p. 415 to 419 (5th edit.) ; 3 Kent, Comm. Loct. 
44, p. 104 to 109 (4th edit.) ; Carter v, Burley, 9 New Hamp. R. 568. 

3 Jennings v. Roberta, 29 Eng. Law & Eq. R. 118 ; S. C. 4 El. & Bl. 615. 

4 Ante, § 288 to 291 ; 8 Kent, Comm. Lect. 44, p. 104 to 109 (4th edit.) 

3 Ante, § 288 to 290; 8 Kent, Comm. Lect. 44, p. 106 to 108 (4th edit.) ; 
Carter v. Burley, 9 New Hamp. R. 558. 

® Ante, § 289, 297, 300, 305; Ransom v. Mack, 2 Hill, (N. Y.) R. 587; 
Chitty on Bills, ch. 10, p. 516, 516 (8tli edit. 1838.) 

7 Ante, § 289, 291 ; Chitty on Bills, ch. 10, p. 503 to 505 (8tb edit. 1833) ; 
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party, entitled to notice, does not reside in or near the same 
town or city, personal notice is not necessary ; and the notice 
is sufficient, if sent by the mail, directed to the proper post- 
office, where he lives, or is accustomed to receive his letters, 
or to the nearest post-office, if tliere be none in the town 
where he lives.^ In most cases, also, the notice may be sent 
by a special messenger, if that be an appropriate mode, and 
there be no unnecessary delay occasioned thereby.^ 

§ 888. If notice is to be sent t# a foreign country, it should 
go by the next regular packet, if there be any, and there be a 
reasonable time to send it by that conveyance.^ If there be no 
regular packet, then it may be sent by the next convenient 
and seasonable opportunity, either directly to the port or 
j)lace, where thii notice is to be sent, or as near thereto as 
practicable.^ If the usual course is by mail with the foreign 
country, where the notice is to be sent, that mode of convey- 
ance should be pursued, and the most usual particular route 
adopted.^ 

§ 884. Where an Indorser receivers notice, and is entitled 
to reimbursement from other parties upon the Bill, he is in 
the same manner, bound to give notice of the dishonor, to 
those parties, within a reasonable time; and the same* rule 


Ransom v. Mack, 2 Hill, (N. Y".) R. 587 ; 3 Kent, Comm. Lcct. 44, p. 106, 107 
(4th edit.) 

1 Ante, § 288, 290, 291, 297, 300 ; Ransom v. Mack, 2 Hill, (N. Y.) R. 587 ; 
Stiiekert v. Anderson, 3 Whart R. 116*, Weakly v. Bell, 9 Watts, R. 273 ; 
Chitty on Bills, ch. 10, p. 517, 518 (8th edit 1833) ; 3 Kent, Comm. Lcct. 44, 
p. 107, 108 (4th edit.) ; Bondurant v, Everett, 1 Metcalfe, (Ky.) 668, over- 
ruling Farmers' Bank v. Butler, 3 Litt. 499. 

2 Ante, § 290, 291, 295; Chitty on Bills, ch. 10, p. 618, 5^9 (8th edit 

1833) ; 3 Kent, Comm. Lcct 44, p. 106, 107 (4th edit) As to what consti- 
tutes a sufEcient notice where the parties reside in different States, see Rhett v, 
Poe, 2 How. Sup. Ct R. 460. ^ 

3 Ante, § 286, 298 ; Chitty on Bills, ch. 10, pi 605 (8th edit 1838.) 

4 Ante, § 286, 298. 

» Ante, § 287. 
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will apply to his case, as to the case of the Holder.^ And 
each successive Indorser, receiving such notice, has until the 
next day to give or send notice to the other parties, to whom 
he is entitled to look for reimbursement.^ If an Indorser re- 
ceives notice of the dishonor earlier than the law positively 
requires, hut still a valid notice, as for example, by the mail, 
or otherwise, on the very day of the dishonor, still he must 
send notice of the dishonor to the other parties, to whom he 
means to have recourse, by^the next day’s mail, or the next 
practicable mail after h(‘ has received the notice.® 

§ 38.5. So, too, in all cases, where notice is required, or is 
to be given, either by the Holder, or by any other party to the 
Bill, if he receives that notice upon a Sunday, or other holi- 
day, he is not bound to attend to it upon that day, for it is not 
deemed a day of business ; but the case is to be treated, ex- 
actly as if it had been received on the next succeeding busi- 
ness day.* If he receives the notice on the dfiy before Sunday 
or any other holiday, it will be sufficient to send notice to the 
other antecedent parties on the Bill, on the day next suc- 
ceeding the Sunday or other holiday.^ The same rule ap- 
plit'S to Jews, and other persons, who, according to the rules 
of their sect, treat particular days as devoted to religious 
services.® 

§ 886. Ill respect to the place, where the notice is to be 
sent, similar considerations apply, as in cases of non-accept- 
ance. If the party, entitled to notice, has changed his domicil, 


1 Auto, § 291, 202, 294 ; Chittj on Bills, ch. 10, p. 620, 621 (8th edit. 1833) ; 
3 Kent, Comm. Leet. 44, p. 108, 109 (4th edit.) 

3 Ante, § 294 ; Chitty on Bills, ch. 10, p. 619, 520 (8th edit. 1833) i Carter 
V. Burley, 9 New Hamp. R. 558. 

3 Carter r. Burley, 9 New Hamp. R. 558. 

^ Ante, § 293, and note ; Chitty on Bills, ch. 10, p. 519, 520 (8th edit. 1833) ; 
3 Kent, Coram. Lect. 44, p. 106, 107 (4th edit.) 

5 Ante, § 293, and note. 

® Ante, § 800, 
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after he became a party to the Bill, notice should be sent to 
his new domicil, if it is known, or if, by reasonable diligence 
and inquiry, it can be ascertained and, if the notice goes by 
mail, it should be directed and go to the post-office of the 
town, in which he now dwells, or to the post-office (if known), 
where he is accustomed to receive his letters, or to the nearest 
post-office, if there be none in the town.* 

§ S87. If the residence, or place of business, of the party, 
entitled to notice, is unknown, and cannot, by reasonable dili- 
gence and inquiry, be found, then the Holder will be excused 
from giving notice.^ If notice is to be given to a partnership, 
notice to either of the partners will be sufficient.^ Xnd where 
both the Drawer and Acceptor are either general partners or 
special partners in the adventure of which the Bill consti- 
tutes a {)art, notice of the dishonor of the Bill need not be 
given to the Draw(»r.® But, if notice is to be given to two 
joint Drawers or Indorsers, not partners, each of them is en- 
titled to notice.® 

§ 888 . In respect to the person, by whom notice of the 
dishonor is to be given, it is sufficient, if it be given by the 
Holder, or by his agent, or by any person, who is a party to 
the Bill entitled to reimbursement.^ [And positive knowledge 
by the party giving the notice, that the Bill has been dishonored, 
is not necessary, if the fact be then true, and he communicates 
it as a fact.®] But a notice, given by a mere stranger is a 


1 Ante, § 297. 

2 Ante, § 289; Stuckert v. Anderson, 3 Whart. R. 116; Fitler v. Morrip, 
6 Whart R. 406 ; Weakly i?. Bell, 9 Watts, R. 273. 

3 Ante, § 299 ; Hunt v. Mayboe, 8 Selden, 266. 

* Ibid. 

* Rhett V. Poe, 2 How. Sup. Ct R. 457. 

6 Ante, § 299. 

7 Ante, § 303, 304 ; Chitty on Bills, ch. 10, p. 525 to 527 (8th edit. 1888) ; 
1 Bell, Comm. B. 3, ch. 2, § 4, p. 419, 420 (5th edit) ; Miers w. Brown, 11 
Meea. & Welsb. R. 372. 

6 Jennings v. Roberts, 29 Eng. Law & Eq. R. 118 ; 8. C. 4 El. & Bl. 615. 
40* 
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nullity. The notary-public, who presents the Bill for pay- 
ment, and protests it for the non-payment, is sufficiently 
authorized, by his character and employment, to give notice, 

on behalf of the Holder, to any of the other parties on the 

Bill.^ But neither a notary, nor any other agtmt, is ab- 
solutely bound, at least, so far as the other parties to the 

Bill are concerned, to give notice, except to his principal, 
the Holder ; ifhd, that done, it will be sufficient.^ When 
the presentment is made by' a notary, or other agent of the 
Holder, he will be treated^ as to the other parties to the Bill, 
as a Holder, so that he win be entitled, like any other Holder, 
to a whole day, to give notice to his principal of the dishonor ; 
and notice to the other parties by the principal, on the next day 
after the principal himself has received notice, will be suffi- 
cient.® If the Holder is dead, notice of the dishonor should 
be given by his executor or administrator, if there be any duly 
appointed.^ If the Holder becomes bankrupt, notice should 
Ije given by his assignees, if any be appointed ; otherwise, by 
the bankrupt himself.^ 

§ 389. As to the persons, to whom notice is to be’ given. 
This, of course, includes all the persons, who are parties to 
the Bill, and are entitled to reimbursement from other parties, 
upon payment of the Bill.® If any of those persons are dead, 
notice should be given to their executors or administrators.^ 
If any of them are bankrupt, notice should be given to them 
and to their assignees, if any are appointed ; otherwise, to the 


1 Bank of Cape Fear v, Seawell, 2 Hawks, R. 560 ; Bank of Rochester 
V. Gray, 2 Hill, (N. Y,) 11. 227. See, also, Fitler v. Morris, 6 Whart. R. 406. 

a Bank of Rochester v. Gray, 2 Hill, (N. Y.) R. 227 ; Bank of U. States v. 
Davis, 2 Hill, (N. Y.) R. 461. 

3 Ante, § 292 ; Chitty on Bills, ch. 10, p. 521, 622 (8th edit. 1883.) 

^ Ante, § 308 ; Chitty on Bills, ch. 9, p. 389, 401 (8th edit. 1833.) 

5 Ante, § 805 . 4 

6 Ante, § 305 ; Chitty on Bills, ch. 10, p. 528 to 533 (Sdi edit. 1833) ; 1 Bell, 
Comm. B. 8, ch. 2, § 4, p. 420 (5th edit. 1830.) 

“ Ante, § 305. 
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bankrupts themselves.' If ^hey are partners, notice to either 
partner is sufficient.^ If ^they "ar«k joint Drawers or Indors- 
ers, and not partners, notice should be given to botli.^ If 
one partner is dead, notice should be given to the survivor.^ 
But notice to a Guarantor of the non-payment of the Bill 
does not seem to be indispensable, although it may, in most 
cases, be highly expedient ; for, if the Guarantor sustains any 
damage, or loss, or prejudice, by the want of Notice, he will be 
exonerated, pro tanto^ from payn«mt of the Bill.^ 

§ 890. As to the form of the notice, the same rule prevails in 
cas(‘s of the inm-payment of Bills, & applies to cases of Prom- 
issory Notes, and to non-acceptance of Bills ; no particular 
form or language is indispensable.® But it will be sufficient, 
if, by express terms, or by natural or necessary imj)lication 
from the language used, it contains, in substance, a true de- 
scription of the Bill, air assertion of due presentment and dis- 
honor of the Bill, and that the Holder, or other pcnson, looks 
to the party, to whom the notice is sent, for indemnity and 
reimbursement.^ [Thus, where the Holder’s clerk told the 


llbicl. ; Clui^ty on Bills, ch. 8, p. 369 (8tli edit. 1833); Id. (di. 10, p. 620, 
631. 

8 Ante, § 306 ; Bayley on Bills, ch. 7, § 2, p. 285 (5tU edit. 1830) ; Chitty on 
Bills, eh. 10, p. 631 (8th edit. 1833.) 

3 Ante, § 305 ; Chitty on Bills, ch. 10, p. 5S|^(8th edit. 1833) ; Shepard v. 
Hawley, 1 Connect; U. 368 ; Bank of Chenangii^ k Root, 4 Cowen, R. 126. 

4 Ante, § 305 ; Cayuga County Bank v. Hunt, 2 Hill, (N. Y.) R. 635. 

*5 Ante, § 305, and note ; Chitty on Bills, ch. 10, p. 474, 475, 531 (8th edit. 
1833.) 

® Ante, § 301 ; Chitty on Bills, ch. 10, p. 501, 502 (8th edit. 1883) ; 3 Kent, 
Comm. Lect. 44, p. 108, 109 (4th edit) 

7 Ante, § 301, 303 ; Bayley on Bills, ch. 7, § 2, p. 256 (5th edit. 1830) ; So- 
lartc V. Palmer, 7 Bing. R. 630 ; S. C. on Appeal, 8 Bligh, R. (Nj S.) 874 ; S. C. 
1 Bing. N. C. 194 ; Ransom r. Mack, 2 Hill, (N. Y.) R. 687 ; Mills v. Bank of 
United States, 11 Wheat. R. 481; Shed ». Brett, 1 Pick. R. 401 ; Sanger v, 
Stimpson, 8 Mass. R. 260 ; Bank of United States v> Carneal, 2 Peters, R. 643 ; 
Reedy u. Seixas, 2 Johns. Cas. 837 ; Smith v, Whiting, 12 Mass. R. 6 ; Bank of 
Cape Fear u. Seawell, 2 Hawks, K 560 ; Saltmarsh v. Tuthill, IS Alabama R. 
390 ; Chitty on Bills, ch. 10, p. 601 (8th edit. 1883) ; Robson v. Curlewis, 1 Carr. 
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Dratwer, the day after the Bill was due, that it had been duly 
presented, and tliat the Acceptor could not pay it, to which 


& Marsh. B. 378 ; S. C.*2 Adolph. & Ell. N. S. 4'21 ; Gilbert v, Dennis, 3 Met. 

B. 495 ; King v. Bickloy, 2 Gale & David. R. 131 ; S. C. 2 Adolph. & Ell. N. S. 
419 ; Boulton t;. Welsh, 3 Bing. N. C. 688 ; Furze y. Sharwood, 2 Adolp^ & 
Ell. N. S. 388 ; S. C. 2 Gale 3c David. R. 116. In this last case, Lord Denman, 
in delivering the opinion of the Court, reviewed the principal authorities (which 
are certiiinly not easily reconcilable), and said : “ Lord Mansfield, after observ- 
ing, in the case of Tindal w. Brown (^i T. R. 167), that certainty is of the high- 
est importance in mercantile transactions, proceeded to settle the question there 
raised, whether the notice of dishonor was, in point of law, too late. The whole 
Court affirmed j^hat proposition, and more than once set aside a verdict founded 
on the opposite assumption. Nothing more was required for the decision. But 
Mr. Justice Willes took a second objection ; and Mr. Justice Ashurst a third. 
* Notice/ 8ai<l his Lordship, (Judgment of Ashurst, J.,) * means something more 
than knowledge ; because it is competent to the Holder to give credit to the 
Maker. It is not enough to say that the Maker docs not intend to pay, but ' 
(it ought to be farther said) ‘ that he (the Holder) docs not intend to give credit. 
In the present case there is no notice ; for the party ought to know whether the 
Holder intends to give credit to the Maker, or whether he intends to resort to 
the Indorser.’ This is repeated with great approbation by Buller, J., (and see 
Esdaile y. Sowerby, 11 East, R. 114.) Near forty years after, the sufficiency of 
notice of dishonor was canvassed in an action between Hartley v. Case (4 B. & 

C. 339), decided by Lord Tenterden at Nisi Prius. It ran thus : ‘ I am desired 
to apply to you for the payment of the sum of £160 due to myself on a draft 
drawn by ^Mr. Case on Mr. Case, which I hope you will on receipt discharge, to 
prevent the necessity of law proceedings, which otherwise will immediately take 
place/ The report says, ‘ The Lord Chief Justice was of opinion that as this 
letter did not apprise the party of the fact of dishonor, but contained a mefe 
demand of payment, it was not sufficient, and the plaintiff was nonsuited.’ ‘ After 
argument on a rule for setting aside the nonsuit, his Lordship said, * There is no 
precise form of words necessary to be used in giving notice of dishonor, but the 
language used must be such as to convey notice to the party what the Bill is, and 
that payment of it has been refused by the Acceptor. Hero the letter in ques- 
tion did not convey to the defendant any such notice ; it does not even say that 
the Bill was ever accepted. We therefore think the notice was insufiicient’ 
The short judgment in which the whole Court concurred, comprising Bay ley, 
Holroyd, and Littledale, Js., is perfectly correct in its statement of the fact 
and the law, and has the merit of adhering closely to the point raised in argu- 
ment. It has never been questioned by any judicial authority. The same 
learned Chief Justice was afterwards called upon to decide on the sufficiency 
of the following notice : ‘ A Bill for £683, drawn by ’ A. upon B. C. ‘ and bear- 
ing your indorsement, has been put into our hands by the assignees of Mr. J. R. 
de Alzedo, with directions to take legal measures for the recovery thereof, unless 
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the Drawer replied, he “ would see the Holder about it,” it was 
held, that the jury might properly infer that the Drawer had 


imniKMliatoly paid to, gentlemen, yoiir very obedient servants, J. and S. P/ Here 
wa.s no statement of the dishonor, the presentment, or the aeceptanee. If any 
noti<je of tlie dishonor as a distinct fact is necessary, this document is plainly 
worthless. It was so holden by Lord Tenterden ; but, from the magnitiulc 
of the sum and the importance of the question, his Lordaiup 8ugg(‘sled that a 
bill of exceptions might be tendered. This was done, and ^Tie case (Solarto 
Palmer, 1 C. & J. 417 ; S. C. 1 Tyrwh. 371 f S. C. 7 Hing. li. 530 ; 8. C. 1 Bing. 
N. C. 194) brought by writ of error into the Kxcheijuer Chamber, when, as 
might have been expected, the Lord Chief Justice delivered a unanimous jit^ig- 
ment, that Lord Tenterden’s direction to the Jury was right, an^l the notice in- 
sutlicient. It was, however, thought right to bring the matter before the [Iou.se 
of Lords, where the late Mr. Justice Park delivered the opinion of all the trudges 
present (nine in number) to the same etrect. Thus, without oiiit disse.iitie.nt 
voice, the Judges of all the Courts on these diHerent occasion.s concurred with 
Lord 'renterdeii in holding express notice of the fact of dishonor to be m^ces- 
sary ; the only point on which he had given an opinion. This was the e<*h*.bratcd 
case of Solarto v. Palmer, (8 Bligh, N. S. 874 ; S. C. 1 Bing. N. C. 194.) The 
Lord t'hiof Justice in the Exchequer Chamber laid down this rule, that, ‘ I'lm 
notice of di.shonor should at least inform the party to whom it is addressed, 
either in express terms or by neees.sary implication, that the Bill has been dis- 
honored, and that the Holder looks to him for payment of the amount.' Park, J., 
when delivering the Judges’ opinion to the Lords, omits the latter clause, and 
merely say.s that * such a notice ought, in express terms, or by necessary impli- 
cation, to convey full information that the Bill had been dishonored.’ This de- 
cision, thcrefon?, did not turn upon or require any allusion to the doctrine of 
Ashurst and Buller, J.s., in Tindal v. Brown (1 T. R. 167), on the necessity 
of stating that the Holder looks to the party addressed, and does not give credit 
to any other person. But much controversy haa^ arisen on the branch of the 
notice, as to which the Lord Chief Justice and Park, J., agree, re«|uiring notice 
of dishonor in express terms, or by necessary implication ; and lumce the task 
of examining all the decisions is imposed upon us. In Grugeon v. Smith (G A. 
& E. 499), this Court held the dishonor of a Bill to be suflicieutly notified by 
the phrase * the Bill is this day returned with charges.' A few days after, but 
without being aware of this decision, the Court of Common Pleas, in Boulton v, 
Welsh (3 Bing. N. C. 688), held the notice insufficient where it said, ‘ the Prom- 
issory Note ’ ‘ became due yesterday, and is returned to me unpqid ; ’ the Lord 
Chief Justice there observing that he did not see how it was ‘ possible to escape 
from the rule e.stablished by the two decided cases, without resorting to such 
subtle distinctions as would make the rule itself useless in practice. The rule 
requires that, either expres.sly or by necessary inference, the notice shall dis- 
close that the Bill or Kote has been dishonored.’ Upon which we will merely 
observe, in passing, that there is no necessary difference of opinion between the 
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due notice of the dishonor.^ The notarial charges at the 
bottom of the notice, as for noting 5s.^' have been construed 


two courts, as Parke, B., supposed in Hedger v. Steavenson, (2 M. W. 799.) 
The Common Pleas might have held, that ‘ returned with charges ' did neces- 
sarily imply presentment and dishonor. And it does not follow for anything 
wo said that we might not have thought ^ returned to me unpaid ’ insufficient. 
But the case of Hedger v. Steavenson (2 M. & W. 799), brought tlie Court of 
Exchetiucr into direct collision with the Common Pleas, not indeed on the suffi- 
ciemry of the notice, (for it was not ilf^ntical in the two cases,) but on the prin- 
ciple of deciding. The Note, &c., ‘is returned unpaid,* was the form which the 
Common Pleas held wrong. The same form, with the addition of l.s. 6d. for 
noting, the Exchequer held right ; and Parke, B., (2 M. & W. 805,) while 
submitting to the authority of Solarte n. Palmer, (in Exch. Ch. 7 Bing. 530 ; 
S. C. 1 C. & J. 417 ; S. C- 1 Tyrwh. 871. In Dorn. Proc. 8 Bligh, N. S. 874 ; 
S. C. 1 Bing. N. C. 194), excepts to the reasons given for the judgment, and 
the language in which they are couched, and doubts whether he could go so 
far as to say, that ‘ it ought to appear upon the face of the instrument “ by 
express terms or necessary implication, that the Bill was presented and dis- 
honored;’** thinking it ‘enough if it appear by reasonable intendment, and 
would be inferred by any man of business, that the Bill has been presented to 
the Acceptor, and not paid by him.* He remarks, however, that, even if the 
rule were properly laid down in those words, it ought to receive a more lib- 
eral construction than the Common Pleas appeared to have adopted, in which 
sentiment Barons Bolland and Alderson agreed, having been two of the 
Judges consulted by the Lords when Park, J., promulged their opinion there. 
The next case in order of time is Houlditch w. Cauty, (4 Bing. N. C. 411.) 
There the general doctrine was discussed ; and the Lord Chief Justice declared 
his adherence to Boulton w. Welsh (3 Bing. N. C. 688), but distinguished the 
case then betbro him. The sufficiency of the written notice was not directly in 
question; for it had been followed by a verbal communication between the 
plaintiff and defendant Strange v. Price (10 A. & E. 125) followed. This 
Court there held it insufficient to ‘ inform Mr. James Price * ‘ that Mr. John 
Betterton’s acceptance 1^87 5s., is not paid.* A fortiori^ the Common Pleas 
would have agreed with us. I do not believe that the Exchequer would have 
differed. Tn Easter term, 1840, doubts springing from the same fruitful source 
were stirred in the Court of Common Pleas (Messenger y. Southey, 1 M. & G. 
76) and the Exchequer (Lewis v. Gompertz, 6 M. & W. 399) ; the former con- 
demning, the latter supporting, the notice in those respective cases; but the 
forms w^ero so entirely different that the judgments given might have been con- 
sistently formed by either court But Messenger y. Southey (1 M. & G. 76) 
shows a great relaxation of the rigor of the rule laid down in the' Exchequer 

1 Metcalfe y. Richardson, 11 Mann. Gr. & Scott, 1011 ; S. C. 20 Eng. Law 
& Eq. R. 801. And see Lewis v. Gompertz, 6 M. & W. 399. 
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to imply that there has been a presentment of the Bill to the 
Acceptor, and a refusal to pay.^ So, “ We beg to acquaint 


Chamber ami House of Lords, on the part of the Lord Chief Justice, who ad- 
mits that Grugcon v. Smith (6 A. & E. 499) might have been well decided by 
forci of the woixls ‘ returned with charges/ and possibly Hedger v. Steavenson 
(2 M. & W. 799) also, because the notice declared the Bill to have be<*n * re- 
turned unpaid/ But these are the very words which were held insufheient 
under the operation of the rule in Billiton r, Welsh (8 Bing. N, C. 688), a 
case decided by the Common Pleas, reiuctantly, from deference to what was 
decided in Solarlc v. Palmer (in Exch. Ch. 7 Bing. 530 ; S. C. 1 C. & J. 4 1 7 ; 
S. C. 1 Tyrwh. 371. Tn Dorn. Proc. 8 Bligh, N. S. 874 ; S. C. 1 liing. C. 
194), and which can hardly be now deemed a satisfactory authority. Upon the 
whole, it is to be feared that none of the rules for construing this branch of the 
instrument, designed to be a notice of dishonor, will be found capable of very 
general application. The advantage of clear and certain rule.s, where it can be 
secured, is indeed inestimable. Perhaps Lord Mansfudd never conferred so 
great a benefit on the commercial world as by his decision, of Tiiulal t\ Brown 
(1 T. U. 16?), where his pci’severance compelled them, in spite of themsedves, 
to submit to the doctrine of requiring immediate notice as a matter of law. But 
in the matter in hand we can scarcely hope to attain su<di a rule. For, if we 
are to refer the question to a reasonable intendment, and what a man of busi- 
ness would naturally conclude from the words, wo can hardly decide it without 
the intervention of a jury, whose opinions will naturally vary with the circum- 
stances of eacli ca.se ; and, if, on the other hand, the Court must dcidde on 
examination of the document according to legal and grammatical rules of inter- 
pretation, wc shall freciuently give it a semse in which neither party couhl e.ver 
have understood it. If we adopt the middle course, reepnring at lefist a ikm^cs- 
sary implication, but qualifying these words by Lord Eldoifs comment in Wil- 
kinson V. Adcam (1 Ves. & B. 422, 466, cited by Parke, B., in Hedger v. 
Steaven.^sou, 2 M. & W. 805), we have just seen that (if the reports be accurate) 
the same eminent Judge who gave them one sense in Boulton v. Welsh (3 
Bing. N. C. 688) may admit them to Im susceptible of a sense <lirectly oj)])osite 
in Hedger v. Steavenson, (2 M. & W. 799.) This rule, however, was recom- 
mended by great authority, twice asserted by the Court of Kxcheciuer, not 
repudiated by the Court of Common Pleas. Perhaps it goes no farther than to 
require that the Court must see that, by some words or other, notice of dishonor 
has been given. We have entirely excluded the supposition that the mere fm^t 
of making a communication respecting the non-pi^jTnent of the Bill at the 
proper season can extend the meaning of the words conveying notice of 
dishonor. This exists in almost every case ; and, as one can hardly conjecture 
any other motive for giving the information, so the party addressed can hardly 


1 Armstrong r. Christiani, 5 Mann. Gr. & Scott, R. 687. 
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you with the non-payment of Mr. Miles’s acceptance to James 
Wright’s draft of the 29th December last, at four months, 
£50, amounting, with expenses, to £50 5s. Id.^ which remit 
us in course of post without fail, or pay to Messrs. Everands 
& Co., of Lynn,” has been held a sufficient notice.^ So where 


fail to infer that it is given in orher to fix him with liability. Yet no one dis- 
putes that the fact must be stated, the notice of dishonor plainly given. But, if 
this be done, we may now inquire, is the authority establishing the posi- 

tion of Ashuiijgt and Buller, Js., (unnecessary for the case before them,) that 
lha notice must also tell the party addressed that he looks to him for payment ? 
If not, why send the notice V True ; he may have some other reason for inform- 
ing the party addressed of the dishonor, while looking elsewhere for his money. 
But, unless he tells him this, the receiver of such a notice cannot but be certain 
that the sender means to call upon him for payment. The protest, for which 
notice was substituted, has no such clause, but begins and ends with the history 
of the dishonored Bill, including the protest itself. Where notice has been 
given by another party than the Holder, there may be good sense in recjuiriug 
that it shall bo accompanied by a direct demand of payment, or a statement 
that it will be required of the party addressed ; but in no case has the absence 
of such information been held to vitiate a notice in other respects complete, and 
which h.as come directly from the Holder. Nothing now remains but to declare 
our opinion on the several forms of notice set forth in the special verdict. And 
the second, of July 11th (count 6, and plea 16) ; the third, July 20th (count 9, 
and plea 24); the fourth, July 13th (count 11, and plea 31); the fifth, Sep- 
tember 11th (count 12, and plea 36) ; the sixth, September 25th (count 13, and 
plea 44) ; and the eighth, September 26th (count 13, and plea 38) ; we think 
bad, because they contain no notice of dishonor according to any of the decis- 
ions, or within any of the rules. Consistently with all that is set forth, the 
plaintitV, cither from ignorance or inadvertence, or because he may really have 
looked to another, may have abstained altogether from presenting any one of 
these Bills. But this amount reduces the plaintiff ^s claim below the defendants’ 
set-off. Our judgment must then be for the latter, even on the supposition 
that it would be against them on all the important general points that have been 
raised.” King v. Bickley, 2 Adolph. & Ell. N. S. 419 ; S. C. 2 Gale & David. 
R. 131 ; Miers v. Brown, 11 Mees. & Welsh. 372; Stockman v. Parr, 11 Mees. 
& Welsh. 809 ; Bradley v. Davis, 13 Shepl. 11. 45 ; Clark v, Eldridgc, 13 Met. 
R. 96 ; Wheaton v, Wilmarth, 13 Met. R. 422; Chapman r. British Guiana 
Bank, 6 E. F.*Moore, 26 ; Caunt v. Thompson, 7 Mann. Gr. & Scott, R. 400. 

1 [Everard v. Watson, 18 Eng. Law & Eq. R. 194 ; S. C. 1 El. & Bl. 801 ; 
and see Bailey v. Porter, 14 M. & W. 44. In the first case Lord Campbell said ; 
“ I should be sorry if any doubt could be entertained as to the validity of this 
notice. The Law Merchant requires that notice should be given of the present- 
ment of a Bill of Exchange for payment, and that it has been dishonored, and 
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the Holder called on T., the Drawer, the day after the Bill be- 
came due, and sent in to him this notice : “ B.’s acceptance to 
T. £5,000 due 12th of January, is unpaid ; payment to R. & 
Co. is requested before 4 o’clock ; ” to which the Drawer’s 
clerk replied, It shall be attended to ; ” this was held a suffi- 
cient notice.^] So the term “ protested,” in a notice that a 
Bill had been “ protested for non-payment,” has been held to 
imply that payment had been demanded and r^^fused.^ 
a presentment and dishonor csHfnpt be inferred from a simple 
statement that the Bill is unpaid ; or from a notice^howing it 
to have been protested before it was due. And in all cases of 
a written notice, its sufficiency is a question of law, to be deter- 
mined exclusively by the Court.^j A copy of the protest need 
not, although it often is sent, accompany the notice of the dis- 
honor ; and it will be sufficient, if it is proved to have been 
made, aud«is produced, if the dishonor is controverted/ 

that payment of it is required, and the notice of it must be such as to give this 
information to a person of reasonable understanding. [His Lordship read the 
notice.] Is there any human being of common understanding who, having re- 
ceived such a notice, would not well comprehend that the Bill in question had 
been presented and dishonored, and that he was held liable to pay it V How 
otherwise, reasonably considered, would the ** expenses ” have been inciirre<l 
than in noting the Bill for dishonor ? And the defendant is expressly required 
to remit the amount of such expenses, as well as the amount of He Bill. It is 
particularly important that valid mercantile instruments should be such as con- 
vey in general language the ideas that are meant to be conveyed. The case of 
Solarte v. Palmer has caused much confusion in the mercantile world. We 
must, however, bo bound by it when a notice in the same terms comes before 
us. Even the House of Lords would, I fear, be obliged to consider it binding 
upon them ; and I only wish the decision was got rid of by an act of Parliament. 
It does not, however, prevent me, in this case, from using the reason bestowed 
upon me, and I am of opinion that this notice conveys sufficiently all the infor- 
mation that the law requires, and is therefore a good notice.’*] 

1 Paul r. Joel, 3 Hurl. & Norm. 455. 

3 Coddington v. Davis, 1 Comst. 190'; Cook w. Litchfield, 5 *Selden, 291 ; 
Spies V, Newberry, 2 Douglas, Michigan R. 425 ; Smith t;. Little, ION. Hamp. 
R. 526 ; Ontario Bank v. Petrie, 3 Wend. R. 456. See Platt v. Drake, 1 Doug- 
las, Michigan R. 296. 

3 Townsend w. Lorain Bank, 2 Ohio St. R. 845. 

4 Ante, § 302 ; Chitty on Bills, ch. 10, p. 498, 499 (8tb edit. 1883) ; Estep v. 
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§ 391. It may be proper here, also, to repeat the remark 
already made, that the law of the place, where the Bill is 
drawn, regulates the right, and time, and mode, and place of 
notice to be given to the Drawer ; and, that the law of the 
place, where any indorsement has been made, in like manner, 
regulates the right, and time, and mode, and place of the 
notice to be given to such Indorser.^ This proceeds upon the 
general principle, that the obligation, character, extent, and 
conditions of every contractile to be governed by the law 
of the place where it is entered into, and is to be executed.* 
Alid, in cases of Bills, the Drawer engages to pay upon due 
presentment, and due protest and notice of the dishonor of a 
Bill, according to the law of the place where he draws it ; 
and the Indorser, in like manner, according to the law of the 
place where he indorses the Bill,® 

§ S 92 . And here the circumstances, which will or will not 
excuse the neglect to make a due protest, and giving due notice 
thereof to the parties, entitled to notice, of the dishonor and 
non-payment of the Bill, would naturally come under our re- 
view. But they are, in general, the same as woll ordinarily 
excuse or not excuse the want of due presentment of the Bill 
for acceptance or for non-payment ; and, therefore, it is suffi- 
cient, to re§jr to those heads in the preceding pages, for com- 
plete information on the subject,^ To the cases already stated. 


Cecil, 6 Ohio St. R. 536 ; Bailey v. Dozier, 6 How. U. S. R. 23 ; Platt v, Drake, 
1 Douglas, Michigan R. 296. 

I Ante, § 157, 176, 177, and note, 286, 296, 366; Pardessus, Droit Comm. 
Tom. 5, art. 1497 ; Cook v. Litchfield, 5 Seld. 280. 

3 Ante, § 167, 176, 177, and note, 285, 296, 366 ; Pardessus, Droit Comm. 
Tom. 6, art 1497. 

3 Ibid. — This subject was fully discussed in the note to Ante, § 176, 177. 
The case of Rothschild v. Currie (1 Adolph. & Ellis, N. S. 43) is, however, to 
the contrary. [But this case has itself been often doubted.] See Pardessus^ 
Droit Comm. Tom. 5, art. 1498. 

4 Ante, § 267, 279, 281, 307 to 320, 826 ; Chitty on Bills, ch. 10, p. 524, 583 
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however, it may be added, that no notice whatsoever is neces- 
sary to be given to a Drawer, at whose house the Bill is pay- 
able ; for it affords presumptive proof, that the Bill has been 
drawn and accepted for his sole accommodation, and that he is 
to provide funds Yor its due payment at its maturity. This 
presumption, however, may be repelled by proof, that the 
Drawee really had effects in the hands of the Acceptor, and that 
it was to be paid by the latter.^ Nor is notice necessary to 
the Drawer or Indorser of a BiH,«of its non-payment, if he is 
one of the firm, which accepted the Bill for the law imputes 
to him a full notice of the dishonor, from his relation to tlie 
firm.® 

§ S93. In cases of the guaranty of Bills of Exchange, and 
in cases where Bills of Exchange are taken by the Holder as 
collateral security for another debt, the same principles apply as 
to his duty to make due protest, and to give due notice of the 
dishonor thereof to the Drawer and Indorsers thereof, in order 
to bind them, as apply to the ordinary crises of Bills possessed 
by the Holder, as owner, solely on his own account, and for 
their full value. But between the Holder himself and the 
Guarantor of a Bill, and also between the Holder himself and 
the party from whom he receives a Bill as collateral security, 
the effect of an omission to make due protest or give due no- 
tice, is very different from the effect of the omission between 
the Draw^er and Indorsers and himself. In the latter case the 
Drawer and Indorsers are ordinarily discharged from all lia- 


to 541 (8th edit. 1838) ; 1 Bell, Comm. B. 3, ch. 2, § 4, p. 421 to 424, 427 to 
431 (5th edit.) ; 3 Kent, Comm. Lcct. 44, p. 110 to 114 (4th edit.) 

1 Ante, § 370 ; Chitty on Bills, ch. 5, p. 174 (8th edit. 1838) ; Id. ch. 10, p. 
469, 470 ; Sharp u. Bailey, 9 Barn. & Cressw. 44. 

* Ante, § 305, note ; Gowan v, Jackson, 20 Johns. R. 176. 

3 Chitty on Bills, ch. 10, p. 531 (8th edit. 1833) ; Porthouse v. Parker, 1 
Camp. R. 82 ; Alderson r. Pope, 1 Camp. R. 404, note. See also Jacaud v. 
French, 12 East, R. 317, 822, 823; Bignold v. Waterhouse, 1 Maule & Selw. 
259 ; Bay ley on Bills, ch. 7, § 2, p. 285 (5th edit. 1830.) As to notice to an 
Indorser or Guarantor, see Rhett v. Poe, 2 How. Sup. Ct. R. 457. 
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bility to pay the same. But in the former cases the Guarantor, 
and the giver of the collateral security, are not discharged by 
the omission, unless they have sustained some loss or damage 
thereby, and , then only 'pro tanto to the extent of the loss 
or damage.^ The French law, (as we have seeri,)^ in cases 
of guaranty, requires the protest and notice of the dishonor 
to be given to the parties, who guard.nty Bills, in the same 
manner, and within the same time, as they are required in 
cases of Drawers and Indoi^efs of such Bills.^ And in each 
class of cases the same consequences follow from the neglect 
of due protest and notice, that the parties entitled thereto 
are not discharged thereby, unless they have sustained some 
injury or prejudice, and then only pro tanto} The general 
provisions of that law may deserve, therefore, to be stated at 
large. 

§ 394. By the old law of France, the Holder was allowed 
fifteen days to give notice to the Drawer or the Indorsers of 
the dishonor of the Bill by non-payment ; and he was bound to 
pursue them in guaranty within that time, if they lived within 
the distance of five leagues ; and, if they lived beyond it, then he 
was allowed two months to give notice to the parties resident 
in England, Flanders, and Holland ; three months to the parties 
in Italy, Germany, and the Swiss Cantons ; four months to the 
parties in Spain, and six months in Portugal, Sweden, and 
Denmark.^ The language of the Article, that the Drawer and 
the Indorsers shall be pursued in guaranty f'seront poursuivis 


^ Ante, § 805, and note, 872 ; Poet, § 478, and note. 

3 Ante, § 822, 872 ; Post, § 394, 895, 478 ; 1 Bell, Comm. B. 3, ch. 2, § 4, 
p. 425, 426 (5th edit.) 

3 Ante, § 822, 338, note, 872 ; Post, § 478; Code de Comm. art. 142, 160 to 
172. See also Savary, Le Parfait N^gociant, Tom. 1, Pt. 8, Liv. 1, ch. 14, 
§ 14 to 28, p. 849, 850. 

♦ Ante, § 806, 872, 478, and note; Pothier de Change, n. 156, 157. 

^ Jousse, sur L'Ord. of 1678, art IS, p. 105; Pothier de Change, n. 148, 
152. 
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en garantiej^ would seem to import, that it should be by a 
judicial proceeding, and that only. But Pothier informs us, 
that a different construction was put upon the Article by the 
usage qf merchants ; and it was held, that, although the Holder 
might proceed by a judicial act, yet it was sufficient to protest 
the Bill, (which was deemed to be the commencement of a 
pursuit in guaranty,) and to give notice of the dishonor, in 
writing, within the proper period, to the Drawer and Indors- 
ers.^ And the like course, as to notice, was to be followed 
by any Indorser, who had received notice, in respect to the 
antecedent Indorsers and the Drawer, within the like perioSs.^ 
The modern Code of Commerce has adopted regulations of a 
similar nature, varying, however, somewhat to the j>eriods 
of notice; but, in substance, embracing similar principles.^ 


* Pothier do Change, n. 148 to 151. 

2 Pothier do Change, n. 153. 

3 Code de Comm. art. 1C4 to 168 ; Sautayra, sur Code de Comm. art. 164 to 
168, p. Ill to 113 ; Pardessu.s, Droit Comm. Tom. 2, art. 429 to 437. — These 
articles arc as follows : “ The Holder of a Bill of Exchange protested for non- 
payment, may pursue his remedies against the sureties, either individually 
against the Drawer and each of the Indorsers, or jointly agaimst the Indorsers 
and Drawer. The same right exists for each of the Indorsers, in regard to 
the Drawer, and all the preceding Indorsers. If the Holder would pursue 
his remedy individually against his immediate Indorser, or ^the Drawer, in 
case the Bill came directly from him, he must give him notice of the protest, 
and, in default of reimbursement, commence his suit against him within 
fifteen days from the date of the protest, if the said Indorser or Drawer reside 
within the distance of five myriameters (ten leagues, equal to about twenty-five 
miles.) This period of delay with respect to the Indorser or Drawer, domiciled 
at a greater distance than five myriameters from the place where the Bill of 
Exchange was payable, shall be increased one day for every two and a half my- 
riameters exceeding the five before mentioned. In case of the protest of Bills 
of Exchange drawn in France, and payable out of the continental territory of 
France in Europe, the remedy against the Drawers and Indorsers residing in 
France must be pursued within the following periods, to wit : Two months for 
Bills payable in Corsica, in the island of Elba, or of Capraja, in England, and in 
the countries bordering on France. Four months for those payable in the other 
States of Europe. Six months for those payable in the ports of the I^evant, and 
the northern coasts of Africa. A year for those payable on the western coasts 
of Africa, as far as, and including the Cape of Good Hope, and in the West 

41 
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The same law (as we have just seen) applies to Guarantors of 
Bills, who, upon the face of the Bill, and ordinarily, make 
themselves liable, and sign a declaration of guaranty, at the 
foot or bottom of the Bill, which is called, upon that account, 
Garantie par un aval} 

§ 395. The same usage, as to guaranty of Bills, exists in 
other parts of the continent of Europe, under the same name ; 
and it may be by a writing, either at the foot or bottom of the 
Bill, or on a separate papex ; the obligations of which, how- 
ever, are somew'hat different ; for, whfen the guaranty is at the 
foot of the Bill, the Holder is entitled, against the Guarantor, 
to the same right to the summary remedy on Bills, or Pro- 
cessus Camhialis-, which Holders have jure camhiali. But, if 
written on a separate paper, then the Holder is entitled only to 
the common action upon a contract against the Guarantor.® 
Heineccius, on this subject says : “ Sunt et fidejussiones quce- 
dam, cambiis quodam modo similes,, et quce plerumque cambio, 
tamquam obligationi principali, accedunt. Id vero fit duplici- 


Indies. Two years for those payable in the East Indies. These periods of de- 
lay are allowed in the same proportions for pursuing the remedy against the 
Drawers and Indorsers residing in the French possessions situated out of 
Europe. The above-mentioned delays of six months, a year, and two years, are 
allowed to be doubled in time of maritime war. If the Holder pursue his reme- 
dy against the Indorsers and the Drawer jointly, he is allowed, with respect to 
each of them, the period of delay determined by the preceding articles. Each 
of the Indorsers has the right of pursuing the same remedy, either individually 
or jointly, within the same periods of delay. In respect to them, the time allowed 
begins to run from the day after the service of judicial citation. After the ex- 
piration of the above-mentioned periods of delay for the presentment of a Bill 
of Exchange at sight, or at one or more days, or months, ot usances, after 
sight, for the protest for non-payment, for the action against the sureties, the 
Holder of a Bill of Exchange is barred of all rights against the Indorsers.” Code 
de Comm, art 164 to 168. See also Chitty on Bills, ch. 10, p. 507, 508, (8th 
edit 1883); Ante, § 296. 

t See Ante, § 372, 893 ; Post, § 455 to 459 ; Pardessus, Droit Comm. Tom. 2, 
art. 894 to 898 ; Pothier de Change, n. 50 ; Savary, Le Parfait Ncgociant, Tom. 
1, Pt 3, Liv. 1, ch. 14, § 1, 80, 31, 88, p. 847, 851, 853. 

» Post, § 455 to 459. 
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ter, Aut enim quis fidejuhet s^araUm^ tradito imtrumento 
fidejussionis^ et tunc juri cambiali adversus Jidejussorem non est 
locus ; ant in ipsis titteris camhialibus fidejussio latitat et tunc 
fidejussor convenitur processu cambiali Vocari hwc fidejussio 
solet Avallum^ idque fit sola suhscriptione litterarum cambiali- 
um^ ah uno conscriptarum ; tunc enim primus est debitor; reli- 
qui pro fidejussorihus habentur. Multum ergo interest inter 
avallum et obligationem correaUm^ quce potUssmum in cambiis 
propriis locum habet,, quaque tenentur^ qui se in solid'^m in 
cambio obligarant Fidyussor enim^ si debitor jmncipalis sol- 
vendo est^ tantum in subsidium ; Correus in solidum principal'^ 
iter tenetur,, sive alter Correus solvendo sit^ sive ndh sit,, quam- 
vis uno solvents alter Uberetur, Si singulari instrumento quis 
fidejussei is tantum ex jure cmimuni teneiur adeoque ordinario 
tantum processui locus est Sin in ipso cambio facta est fide- 
jussio, is, qui avallo se obstrinxit, jure cambiali conveniri potest 
Perinde vero est, sive quis pro trassante, sive pro remittente, 
sive pro indossante, sive pro acceptantCi denique fidejubeat 
Omnibus enim pbligationibus jidejussionem securitatis caussa 
accedere posse, ex ipso jure communi satis notum est Quoties 
pro indossante fit fidejussio, opus tantum est suhscriptione fide- 
jussors, adeoque et tunc fit Avallum} 

§ 396. Hitherto we have spoken of cases where there has 
been an acceptance and non-payment by the original Drawee 
of the Bill. But, in cases, where there has been an acceptance 
supra protest, the like demand of payment must be made of 
the original Drawee at the maturity of the Bill, and the like 
protest and notice of the dishonor, by non-payment, be given 
to the Acceptor supra protest, in like manner, and under the 
like circumstances, as they are by law required to be given to 
the Drawer or Indorsers ; otherwise the Acceptor supra pro- 
test will be discharged.* And, where, upon sudi protest and 


^ Heinecc. de Camb. cap. 8 , § 26’ to 29 ; Id. cap. 6, § 10. 

* Ante, § 128 to 126, 255, 261, 863 ; Chitty on Bills, ch. 8, p. 381, 882 (8th 
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notice, the Acceptor supra protest pays the Bill, he should, 
according to the custom of merchants, declare, before a notary, 
that he does so pay it, supra protest; and he should give no- 
tice accordingly, to those parties on the Bill, for whose honor 
he accepted it.^ In such a case, the Acceptor supra protest 
will be entitled to recourse to, and reimbursement from, the 
particular parties for whom he has accepted and paid the Bill.^ 
If the Acceptor supra protest refuses to pay the Bill, then the 
Holder should cause it again to be protested for such non- 
payment, and due notice thereof given to the parties interested, 
as in other cases.^ In general, the French and the foreign 
law agree with ours in these particulars, as to the proceed- 
ings of the Holder and the Acceptor, in cases of acceptance 
supra protest} But Pothier thinks a protest by the Acceptor 
supra protest^ upon payment of the Bill, is unnecessary and 
useless.^ 

§ 897* Having thus considered the duties of the Holder 
upon the presentment of a Bill for payment, and the dishonor 
thereof by non-payment by the Acceptor, and^also by the Ac- 
ceptor supra protest^ let us now consider the rights of the 
Holder, supposing that he has entitled himself, by a due course 
of proceedings, to a recourse against the other parties to the 
Bill. The Holder, under such circumstances, is entitled, by our 
law, to a full reimbursement and recompense of all the dam- 


edit 1833) ; Id. ch. 10, p. 642 to 644 ; Williams v, Germaine, 7 Barn. & Cressw. 
468 ; Hoare v, Cazenove, 16* East, R. 891 ; 1 Bell, Com. B. 3, ch. 2, § 4, p. 424, 
425 (5th edit) 

1 Chitty on Bills, ch. 8, p. 382 (8th edit 1833) ; Id. ch. 10, p. 342 to 344 ; 
Ante, § 124, 256, 257, 261 ; 1 Bell, Comm. B. 8, ch. 2, § 4, p. 424, 425 (5th 
edit.) 

2 Ante, § 124, 125 ; Pardessus, Droit Comm. Tom. 2, art 441. 

3 Ibid. 

^ Pothier de Change, n. 118, 114, 170, 171 ; Jousse, sur L’Ord. 1678, art 8, 
p. 73 to 75 ; Code de Comm, art 126 to 128, 158, 159 ; Pardessns, Droit Comm. 
Tom. 2, art. 405 to 408 ; Heinecc. de Camb. cap. 6, § 9, and note. 

5*Pothier de Change, n. 114. 
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ages sustained by him by reason of the dishonor, against all the 
other parties to the Bill, according to their respective liabilities 
as Acceptors, or Drawers, or Indorsers, or Guarantors, of the 
Bill.^ We say, according to their, respective liabilities, which 
is, of course, (as we have seen,) to be ascertained by the law 
of the place or country where their respective contracts are 
made, and by which they are to be expounded and governed.^ 
The Acceptor is liable, according to the law of the place or 
country of acceptance ; the Drawer, according to that of the 
place or country where the Bill is drawn ; the Indorsers and 
Guarantors by the law of the place or country where the in- 
dorsements or guaranties, respectively, were made or entered 
into.* So that the parties do not, in all cases, incur the same 
or an equal responsibility; for the Drawer and Indorsers of 
foreign Bills are ordinarily liable for damages, to a far greater 
extent thmi the Acceptor. 

§ 898. In respect to the Acceptor, he is not, upon non- 
payment of the Bill, ordinarily liable to the Holder for any- 
thing more than the principal sum, and the expenses of the 
protest, and interest thereon from the time of the maturity of 
the Bill, and not liable for reexchange.* But, if the Acceptor 
has expressly oi impliedly agreed, with the Drawer, or with 
any Indorser, for a valuable consideration, to pay the Bill at 
its maturity, and has failed so to do, and the Drawer or In- 
dorser has been compelled to take up the Bill, find pay dam- 
ages, and other expenses necessarily incurred thereby, he may. 


I 8 Kent, Comm, Lect. 44, p. 115, 116 (4th edit.) 

3 Ante, § 164, 176, 177, and note, 285, 821, 891 ; Chitty on Bills, Fart 2, ch. 
6, p. 661 (8th edit 1888.) 

3 Ibid. 

^ Chitty on Bills, part 2, ch. 6, p. 661 to 666, 668, 669 (8th edit; 1888) ; Wool- 
sey V, Crawford, 2 Camp. R. 445 ; Napier t;. Schneider, 1 2 East, R. 420 ; Bowen 
t;. Stoddard, 10 Met R. 875 ; Bain v, Ackworth, 1 Rep. Con. Ct (S. C.) 107. 
Bat Mr. Bayley thinks he ought to be held liable, where he has effects. Bay- 
ley on Bills, ch. 9, p. 858, and note (5th edit. 1880) ; Id. ch. 1.0, p. 456, note, 
85 ; 1 Bell, Comm. B. 8, ch. 2, § 4,‘p. 407 (5th edit) 



490 BILLS OF EXCHANGE. [CH. XI. 

perhaps, be compellable fully to indemnify the Drawer or In- 
dorser for all the damages and expenses, so paid by him on 
account of the breach of his contract.^ 

§ 899. In respect to the Drawers and Indorsers of Bills of 
Exchange, which have been dishonored, either by non-accept- 


1 Riggfl V. Lindsay, 7 Cranch, K. 500. Mr. Baylcy uses language upon this 
point, which shows that, under Bucj[i circumstances, he thought the Acceptor 
bound to pay the rcexchangc. He says : “ It has been said, that the Acceptor 
is pot liable for reexchange, and that his contract cannot be carried further 
than to pay tlie sum specified in the Bill, together with legal interest, where in- 
terest is due; but, if by his breach of contract, tjie expense of reexchange be 
actually incurred, ought he not to pay it ? ** Baylcy on Bills, ch. 0, p. 358 (6th 
edit. 1830) ; Id. ch. 10, p. 456, note (85,) where he adds : “ And it seems rea- 
sonable, that he should be liable to all parties, where he has effects, and ta all 
excepting the Drawer, where he has not” Id. ch. 10, p. 466, note. In Fran- 
cis V. Rucker, Ambler, R. 672, Lord Camden allowed the Drawer of a Bill, 
which had been drawn in pursuance of orders of the Acceptors, to prove his 
debt, including reexchange against the Acceptors, who had become bankrupt. 
The same point was decided in Ex parte Hoffman, 1 Cook’s Bank. Law, 94 ; 
S. C. cited 1 Deacon, Bank. Law, ch. 9, § 15, p. 263. See also Ex parte Moore, 
2 Bro. Ch. R. 597. Pothier goes farther, and holds, that, in all cases, the Ac- 
ceptor ought to pay to tlie Holder, or proprietor of the Bill, not only the prin- 
cipal sum, but interest, the expenses of the protest, and also the reexchange ; 
in like manner as the Drawer is bound to pay the like amounts, as an incident 
to his contract created by the acceptance. Pothier de Change, n. 115 to 117. 
Jousse positively affirms this doctrine, and, in so doing, he follows the doctrine 
of Savary. He says : Lorsque celui sur qui la lettre est tir^Se dtait ddbiteur 
du tireur au^temps du Protdt, ce dernier a son recours contre lui pour tous les 
frais de Protdt, voyage et autres, qu’il est oblige de payer ; pourvu neanmoins 
quo celui sur qui la lettre est tiree efit mandd auparavant au tireur qu’il pou- 
vait tirer sur lui, ou que le tireur lui eut remis provision k cet effet avant Tdehe- 
ance de la lettre, ou que ce dernier I’etlt acceptde ; mais ce recours cesse d’avoir 
lieu si le tireur avait tird sa lettre sur I’autre, quoique son ddbiteur, sans lui en 
avoir auparavant donnd I’ordre. C'est ainsi que le pense Savary en son Parfait 
Ndgociant, partie S, livre 1, ch. 16, page 859, 886. La raison qu’en donne cet 
Auteur, c’est quo ce serait donner occasion k des tromperies qui ruineraient 
entihremant le commerce, parce qu’un Banquier ou N^ociant k qui il est dd de 
I’aigent pour prdt, ou vente de marchandises par un autre Ndgociant, n’a pas 
droit de tirer une lettre de change sur ce dernier 'sans son consentement ; mais 
s’il veut dtre payd de sa dette, il a les voies ordinaires de se pourvoir en justice, 
pour obtenir une Sentence de condamnation contre son ddbiteur, en vertu de 
laqpclle il le contraindra au paiement. Ce sentiment de Savary n’est pas sans 
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ance or by non-payment, they are ordinarily liable to the 
Holder for the principal sum and interest, and the damages, 
and expenses, incurred by the dishonor.' These damages 
may, according to the laws of different countries, vary in their 
amount, and in the mode of ascertaining them. But the same 
general principles of the Law Merchant pervade the systems 
of most, if not of all, commercial nations in modern times, 
founded upou a large and comprehensive equity. The prin- 
cipal sum is of course ascertained by its true or par value at 


diflicultd.” Joussc, Couim. sur L'Ord. 1678, tit. 6, art. 4, p. 140, 141. Mr. 
Bell says : “ But it has been questioned, Whether the Acceptor's estate is liable 
to a claim for reexchange. The foreign jurists seem to hold the claim good 
against the Acceptor. It is not a demand, which naturally arises against the 
Acceptor by the porteur^ for his proper recourse is against the Drawer. But, 
as the Drawer will, on answering that demand, have his claim against the Ac- 
ceptor, provided he have funds in his hands, for indemnification, it does not 
appear that any bar would lie to aelaim by the porieur against the Acceptor's 
estate, in the case of the Drawer becoming bankrupt ; for it seems to be im- 
plied, in the nature of the Acceptor’s engagement to this peculiar sort of instru- 
ment, that he is tacitly bound for the common mercantile damage arising from 
its dishonor. In England, however, there are cases denying to the Bill-holder 
a claim for reexchange against the Acceptor, and restraining the remedy to a 
claim against the Drawer. And these will certainly deserve very great atten- 
tion, when such a question shall arise in Scotland.” 1 Bell, Comm. B. 8, ch. 2, 
§ 4, p. 407 (5th edit.) But see Napier v. Schneider, 12 East, R. 420, where an 
opinion seems to have been incidentally suggested against the allowance of re- 
exchange in case of an Acceptor. To the same effect is Woolscy v. Crawford, 
2 Camp, R. 445. ^ ' 

1 Chitty on Bills, ch. 9, p. 433 (8th edit 1833) ; Id. ch. 10, p. 582 ; Id. Pt. 2, 
ch. 8, p. 668 ; Bayley on Bills, ch. 9, p. 852, 853 (5th edit 1830) ; 1 Bell, 
Comm. B. 3, ch. 2, § 4, p. 404 to 407 (5th edii) ; 8 Kent, Comm. Lcct 44, p. 
115 to 120 (4th edit) — Mr. Bayley says : “ The only incidental expense, in 
the case of* the person who made the presentment, is the charge of the noting 
and protest ; in the case of any antecedent party, that of the return of the Bill 
or Note must be added. Upon a foreign Bill, the reexchange forms a part of 
the expense of the return ; and let the Bill be returned through ever so many 
hands, the Drawer is liable for the reexchange upon each return. *And the 
Drawer is liable for the reexchange, and every other expense arising from the 
non-acceptance or non-payment, notwithstanding the dishonor of the Bill was 
expressly ordered by the countiy on which it was drawn.” Bayley on Bills, 
ch. 9, p. 852, 858 (5th edit. 1830) ; Bank of U. States v. United States, 2 How. 
Sup. Ct. R. 711. 
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the place of the acceptance or payment. The damages, in the 
absence of any positive or customary rule, are ascertained by the 
rate of reexchange between the country where the Bill is accept- 
ed, and the country where the Bill is drawn, in the case of the 
Drawer ; and between the former and the country where the 
Bill is. indorsed in the case of the Indorser. The interest is 
allowed according to the law of the place, where the money is 
due and ought to be paid ; and the expenses are the ordinary 
charges of protesting the Bilhand other incidental expenditures.^ 


1 Mr. Chitt)^, speaking upon this subject, says : “ The rate of interest allowed 
in this country is £5 per cent, per annum, as well in courts of equity as at law. 
But, when a higher rate of interest is allowed in a foreign country, it may be 
recovered here, and in India it is not always limited to £12 per cent. In an 
action »again8t the Drawer of a foreign Bill of Exchange, dishonored here by 
non-acceptance, where the plaintiff is allowed a per centage, as of £10 per 
cent, in the name of damages, he is only entitled to interest from the day the 
Bill ought to have been paid ; but where there is no such allowance for dam- 
ages, the plaintiff is entitled to interest from the day the Bill was dishonored for 
non-ac!ceptancQ. And, in a late case, upon a Bill drawn in Bermuda, on Eng> 
land, which ought to have been paid in England, the plaintiff recovered 7^ 
interest, being the rate of interest at Bermuda. We have before suggested, 
that it may bo expedient to limit the amount of interest as well as reexchange, 
and expenses, by the express terms of the Bill. The only expense which the 
Holder of a Bill, at the time it became due, can be put to by the dishonor of it, 
is that of the charge for noting and protesting ; and he cannot demand more of 
any of the parties to the Bill than a satisfaction for that expense. But a party 
who has been obliged to pay the Holder in consequence of the Acceptor's 
refusal, frequently is put to other expenses by the return of the Bill, such as 
rcexchange, postage, commission, and provision. An Indorser of a Bill having 
had an action brought against him by the Indorsee, is not entitled to recover 
from the Acceptor the cost iiicJ^d in such action unless there was an express 
and collateral contract of indemnity. Reexchange is the expense incurred by 
the Bill being dishonored in a foreign country, in which it was payable, and re- 
turned to the country in which it was made or indorsed, and there taken up ; 
the amount of it depends on the course of the exchange between the countries 
through which the Bill has been negotiated. It is not necessary for the plaintiff 
to show that he has paid the reexchange ; it suffices, if he were liable to pay it; 
but if the jury find that there was not at the time any course of reexchange 
between the two foreign places, then no reexchange is recoverable. It appears 
not to bo decided, whether any exchange or recxchange can be allowed be- 
tween this and an enemy’s country. It is said that the relative abundance or 
scarcity of mo^y in different countries, is what forms the exchange between 
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If the Bill has been in part paid by the Acceptor, the reex- 
change and interest, and damages, are to be deducted pro tanto} 


those countries. In the drawing of Bills, on a foreign country, the value of 
money in that country is the first thing to be inquired into ; thus, for instance, 
supposing 71,000 livrestournois are worth £603 19s. lOd. English money sterling, 
and that an English merchant has sold goods of the value of £603 19s. lOd. to 
a Frenchman, who wishes to pay him for the same by a Bill of Exchange pay- 
able in France, the Bill must of course be drawn for 71,000 livros tournois ; if, 
at the time the Bill is due, the exchange is in favor of France, and conse- 
quently, the value of 71,000 livres tournois exceeds thai: of £603 19ji. lOd. 
English money, and the Bill be returned to this country, and the Drawbr 0 £ an 
Indorser be called on to take it up, he may (as in the case of Mollish c. Simeon) 
be obliged to pay £309 4s. fi^.ipore than the amount of the Bill, which sum 
forms what is called the rccxchange, and is the difieronce between the draft 
and re-drail. It appears that the Drawer of a Bill is liable for the whole 
amount of the recxchange, occasioned by the circuitous mode of returning the 
Bill through the various countries in which it has boon negotiated, as much as 
for that occasioned by a direct return, although payment of the Bill were ex- 
pressly prohibited by the laws of the country on which it was drawn. But the 
Acceptor is not liable for reexchange ; for his contract cannot bo carried further 
than to pay the sum specified in the Bill, together with legal interest, where in- 
terest is due. We have before suggested the expediency of limiting the amount 
of reexchange either on the Bill or indorsement. Where A deposited a sum of 
money at the banking-house of B in Paris, for which B gave him his Note pay- 
able in Paris, or, at the choice of the bearer, at the Union . Bank in Dover, or at 
B*s usual residence in London, according to the course of exchange upon Paris, 
and, after this Note was given, the direct course of exchange between Loudon 
and Paris ceased altogether, having been previously to its total cessation ex- 
tremely low, and the Note was at a subsequent period presented for acceptance 
and payment at the residence of B in London, at which time there was a circui- 
tous course of exchange on Paris, by way of Hamburg, it was holden that A was 
entitled to recover on the Note according to such circuitous course of exchange 
upon Paris at the time when the. Note was pre8||ptod. Betwe^ this country and 
India, it is not customary to make a distir^t wrge of recxchange ; but it has 
been the constant course with respect to Bills for payment of pagodas in the 
East Indies, and returned protested, to allow at the rate of 10s. per pagoda, and 
d per cent after the expiration of thirty d^ys from the notice to the defendant 
of the Bill’s dishonor, which includes interest, exchange, and all other charges ; 
and by an arrangement enters(d into in 18^2, between certaifi persons con- 
nected with the East India tradq, 25 per cent appears to have been considered, 
a proper sum. But that arrangement could of course only bind the parties to 

> Chitty on Bills, Pt 2, ch. 6, p. 669| 670. Mr. Chitty here “ In a late 
case a question arose upon the subject of damages, as to the to be allowed 
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§ 400. By reexchange, in the commercial sense here al- 
luded to, is meant the amount for which a Bill can be pur- 
chased in the country where the acceptance is made, drawn 
upon the Drawer or Indorser in the country where he resides, 
which will give the Holder of the original Bill a sum exactly 
eipia] to the amount of that Bill at the time when it ought to 


it,** Chitty on Bills, Pt 2, ch. 6, p.«665 to 668 (Sth edit. 1888.) The commis- 
sions, also, of an agent to whom the Bill has been indorsed to obtain payment, 
is sometimes allowed. Jt is called, in the French law. Provision. With re- 
spect to provisipn^ it is said by Pothier, that it Isusu^lbr the Holder of a Bill 
to allow his agent, to whom he indorses it for t1le%Ur^se of receiving payment 
for him, a certain sum of money called “ provision,” at the rate of so much per 
cent., to recompense him not only for his trouble, but also, if such agent be a 
banker, for the risk he runs of losing the money, which he is obliged to deposit 
with his correspondents in different places for the purpose of repaying his prin- 
cipal the amount of the money received on the Bills. And it is said, that one half 
per cent, is not an unreasonable allowance, whether the agent be a banker or 
not. The charges above enumerated are the only legal ones ; nor can any ex- 
traordinary loss not necessarily incidental, which the Holder or other parties 
may be put to by travelling, or by some advantageous engagement being de- 
layed or defeated by the want of punctual payment, be in any ease legally 
demanded. But where it is necessary or more convenient for the Holder to 
send notice of dishonor by other conveyances than the post, he may send a 
special messenger, and he may recover the reasonable expenses incurred by 
that mode of giving notice, Chitty on Bills, Pt. 2, ch. 6, p. 670 (Sth edit. 
1888.) 

as the damages upon the dishonor and protest of a Bill. It appeared in evi- 
dence, that upon the dishonor of a' Bill drawn in Demarara u|>on England, 
and sent back dishonored and p^tested, £25 per cent, was considered to be the 
amount of the lost { and the plimtiff accordingly claimed damages at that rate 
upon t^e whole amount of the Bill of X 500. It appeared, however, upon further 
examination, that the Bill had not been sent back protested for the whole 
amount, and that the usual practice in such cases was (to which some of the 
special jury pledged their own knowledge,) to retain the dishonored Bill in this 
country, and send a protest to Demarara, where, upon arrival of the protest, 
security was demanded of and given by the Drawers, and that the whole of the 
loss from the dishonor was not incurred unless the Bill in the result was not paid. 
It appearing, in the present instance, that the Bill had been retained in this 
country uh^ £400 had been paid, and that ultimately it had been sent back 
protested and .dishonored to the amount of £100 only, no more than £25 
damages were Allowed in that respect.” 
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be paid, or, when he is able to draw the reexchange Bill, 
together with his necessary’ expenses, and interest ; for that is 
precisely the sum, which the Holder is entitled to receive, and 
which will indemnify him for its non-payment.^ Now, this 
rate of reexchange, exactly like the rate of the original Bill 
of Exchange, varies in different countries, and at different 
times in the same country, and, therefore, it becomes a vari- 
able quantity.*^ 


1 3 Kent, Comm. Lect. 44, p. 115, 116 (4th edit.) — Mr. Chancellor Kci^, in 
this place, says : “ The engagement of the Drawer and Indorser of every Bill 
is, that it shall be proper time and place; and, If it be not, the 

holder is entitled to indemnity for the loss arising from this breach of contract. 
The general Law Merchant of Europe authorizes the Holder of a protested Bill 
immediately to re-draw from the place, where the Bill was payable, on the 
Drawer .or Indorser, in order to reimburse himself for the principal of thoJIill 
protested, the contingent expenses attending it, and the new exchange, which 
he pays. IBs indemnity requires him to draw for such an amount, as will make 
good the face of the Bill, together with interest from the time it ought to have 
been paid, and the necessary charges of protest, postage, and broker’s commis- 
sion, and the current rate of exchange at the place where the Bill was to be 
demanded or payable, on the place where it was drawn or negotiated. The 
law does not insist upon an actual re-drawing, but it enables the Holder to re- 
cover what would be the price of another new Bill, at the place where the Bill 
was dishonored, or the loss on the reexchange ; and this it docs, by giving him 
the face of the protested Bill, with interest, and the necessary expenses, includ- 
ing the amount, or price of the reexchange. But the Indorser of a Bill is not 
entitled to recover of the Drawer the damages incurred by the non-acceptan(;c 
of the Bill, unless he has paid them, or is liable to pay them. Nor is the Ac- 
ceptor liable for the extra charges on the reexchange. He is only chargeable 
for the sum speoified in the Bill, with interest according to the rate established 
at the place of payment The claim for the q^exchange is against the Drawqr, 
who undertakes to indemnify the Holder,^ the Bill be not paid.'* 8ee, Kings- 
ton V. Wilson, 4 Wash. Cir. R. 810, 816. 

s Fotbier (De Change, n. 64) gives the following account of reexchange : 
** Pour savoir ce que e’est quo ce rechange, il faut observer que celui, k qui la 
lettre a fournie, peut, en cas do refus de paiement de la lettro, aprks avoir 
fait son protSt, prendre d'un banquier du lieu, od la lettre dtait payable, uhe 
somme d’argent pareille k celle portde par la lettre, qui n’a pas dtd acquittde, et 
donner k.ce banquier, en echange de Targent, qu’il recoil de lui, lettre do 
change de cette somme tirde k vue sur celui, qui lui avait foumi ^ienne, ou 
sur quelque autre personne. Si, pour avoir cet argent en dchange'de cette let- 
tre, il a payd k ce banquier un dtmt de change, parce que Targa^ alors gagnait 
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§ 401. The subject is exceedingly well illustrated in a case 
where a Bill was drawn in London upon Lisbon in Portugal, 
and was there dishonored by non-payment, and the Holder 
afterwards brought a suit against an . Indorser, who had in- 
dorsed it in London, and had received due notice of the dis- 
honor ; and the question, for the consideration of the Court, 
was, whether any, and what rate of damages ought to be 
allowed to the Holder for reexchange ] Upon that occasion, 
the following clear exposition of the subject was stated by the 
counsel for the plaintiff: “ Then the nature of the transaction, 
wliich gives rise to the question of Exchange and Reexchange, 
is this : A merchant in London dravpK^n Mp^debtor in Lisbon 
a Bill in favor of another, for so lAuch, in the currency of 
Portugal, for which he receives its corresponding value, at the 
time, in English currency; and that corresponding value fluc- 
tuates, from time to time, according to the greater* or lesser 
demand there may be, in the London market, for Bills on Lis- 
bon, and the facility of obtaining them. The ditference of that 
value constitutes the rate of exchange on Lisbon. The like 
circumstances and consi<lerations take place at Lisbon, and 
constitute, in like manner, the rate of exchange on London. 


Kiir los Itittres, ce droit de change, qu’il a pay(5 h oe banquior pour avoir I’argent 
dont il avait besoin, est ce qu’on appelle le rechangc, dOnt il doit etrc rcmlx)ur8e 
par cclui, qui lui a fourni la lettre, dont on lui a refusd le paiemcnt. Celui, k 
qui la lettre a dt^%iirnie, pour pouvoir se faire rembourser dc ce rechange, est 
tenu de justilier, par des pit'cea yalables, qu’il a pria dc Fargent dans le lieu au- 
quel j^Plettre, qui lui a dtd foumie, dtait tir^e. L’intdrfit de ce rcchange ne lui 
est dS que du jour de la demande.” See also Pardetsus, Droit Comm. Tom. 2, 
art. 437 to 440 ; Jousse, Comm, sur FOrd. 1673, tit. 6, art. 4, p. 189 to 141 ; Code 
de Comm. art. .177, 178 ; Heineccius de Camb. cap. 4, § 45. Heineecius says : 
(^Per cambium intelligitur ipsa summa, qum solvenda erat, nec tamen soluta 
Reoambium (Ricambio), quod vocant den Wieder-Riick-Gegen-Wechsel, 
in eo oon$istit, quod prmsentans, non aeeeptatis litteris cambiaUbus, a tertio 
mutuam pecunim, et pro ea litteras cambiales trassat ad trassantem . 

Quum sine impendiis Seri nequeat, damnum illud omne repetitur sub 

nomine recambii.*’ See also 1 Belt,' Comm. B. 3, ch. 2, § 4, p. 404 to 406 (5th 
edit.) 
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When the Holder, therefore, of a Loudon Bill, drawn on Lis- 
bon, is refused payment of it in Lisbon, the actual loss, which 
he sustains, is not the identical sum which he gave for the 
Bill in London, but the amount of its contents, if paid at Lis* 
bon, where it was due, and the sum, which it will cost him to 
replace that amount upon the spot, by a Bill ' upon London, 
which he is entitled to draw upon the persons there who are 
liable to him upon the former Bill. That cost, whatever it 
may be, constitutes his actual Icjss, and the charge for reex- 
change. And it is quite immaterial, whether or not, he in 
fact re-draws ,^u^ a Bill on London, and raises the money 
upon it in the I^on/^arket. His loss, by the* dishonor of 
the London Bill, is eicactly the same, and cannot depend on the 
circumstance, whether he repay himself immediately by re- 
drawing for the amount of the former Bill, with the addition 
of the charges upon it, including the amount of the rei^change, 
if unfavorable to this country at the time; or, whether he 
wait till a future settlement of account^ with the party, who is 
liable to him on the first Bill here. But that party is, at all 
events, liable to him for the difference ; for, as soon as the Bill 
was dishonored, the Holder was entitled to re-draw* That, 
therefore, is the period to look to. It ought not to depend on 
the rise or fall of the Bill market, or exchange afterwards ; 
for, as he could not charge the increased difierence, by his own 
delay in waiting till the exchange grew more unfavorable to 
England, before he re-drew ; so, neither could^ the party here 
fairly insist on having the advantage, if the exchange happened 
to be more favorable, when the Bill was actually Afawn. 
Where reexchange has been recovered on the dishonor of a 
foreign Bill, it has not been usual to {>rove, that, in fact, an- 
other Bill was re-drawn. If the quantum of damage ia^^bt 
to be asc^tained by the existing rate of exchange at the time 
of the dishonor, the rule will become extremely Jjlpplex for 
settling what is to be paid on the Bill between dBoH^ent In- 
dorsees, each of whom takes it at the value of the "exchange, 

42 • 
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when he purchased it. If, then, the amount of the reexchange 
between the two countries, at the time of the dishonor, be the 
true measure of damage, which the Holder at Lisbon was en- 
titled to receive from his Indorsee in> England; and that 
reexeiiange consists of the amount of a Bill on London, which 
would put the Holder of the dishonored Bill in the sanie situa- 
tion, as if he had received the contents of it, when due, in 
Lislmn ; it cannot make any difference, whether the exchange 
between Lisbon and Londop, at the time, were carried on 
directly, or through the medium of other places. The more 
circuitous and difficult it was, the greater ^uld be the loss 
of the Holder by the dishonor.” ^ 


1 De Tastct v. Baring, 11 East, R. 265, 269 to 271. The doctrine may bo 
farther practically illuatrated by another case, which has actually passed into 
judgment. It was as follows : On the 9th of July, 1798, two Bills of Exchange 
were dra^ by Simeon in London, on Boyd & Co. in Paris, one for 85,000, the 
other for 36,000 livres toumois, amounting together to £606 19s. 10^. sterling, 
according to the rate of exchange between Londosi^ and Paris of 6^c/. for the 
French crown of three livres, and payable to the order of Mellish & Co., who 
indorsed them in London to Feysset & Co. at Amsterdam. Feysset & Co. in- 
dorsed them to Meryolet at Amsterdam, and Meryolet to Androine at Paris. 
When they were presented for acceptance, Boyd & Co. refused to accept them, 
but promised that they should be paid when they became due. In the mean 
time, the French Convention passed a decree, prohibiting the payment of any 
Bills drawn in any of the countries at war with France, and, of course, the Bills 
in question were not paid. In conse(|aence of this, they were sent back by 
Androine to Meryolet at Amsterdam, protested for non-acceptance and non- 
payment, and, at the same time Androine drew another Bill on Meryolet for 
the amount of them, at the rate of 18^ groots for the French crown of three 
litres, for the nsbxchange between Paris and Amsterdam, together with the 
ordin^y charges, which Bill Meryolet paid, and was reimbursed by Feysset & 
Co., by compromise between themt at the rate of 18 groots for the French crown, 
amounting to £906 18s. 9(f. sterling, for which sum, U^ther with charges at 
Amsterdam, and the reexohange between that place and London, making in 
the whole £913 4s. 8d. sterling, Feysset & Co. drew a Bill on Mellish & Co., 
which they paid, and todk back the former Bills, on which they brought the 
present action against Simeon, the Drawer, and recovered a ve|dict for the 
whole suhi4I918 4s. 3d. And now Le Blanc, Seijeant, moved for a new trial 
on the greiind that the defentb^nt was not liable for the loss on the reexohange. 
It is true, he said, that the Drawer of a Bill of Exchange undertakes, by the 
act of drawing it, that the Drawee shall be found in the place where he is de- 
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§ 40 S. In req>ect to reexchange, if there be a direct com- 
niercial intercourse between the country where the acceptance 
and payment are to be made, and tlie country where the 
Drawer lives, the rate of that reexchange is the proper 
amount to be allowed to the Holder.^ But if, owing to 


scribed to be, and shall have effects in his hands, but the undertaking does not 
extend to the case of a prohibition to accept or pay the Bill, imposed by the 
law of a foreign coiintry, in which Dr|kwee resides. When a person takes a 
Bill, circumstanced as this was, he must submit to the 4aws of that countr}\ 
There was no default ip the Drawer ; he therefore cannot, in justice, bo liable 
for more than the he originally received for the Bills, with interest, and 
the expenses of protesting/t^^m* Lord Chief Justice Eyre. I see no dis- 
tinction between this case and the common one of a Bill being refused payment. 
The Drawer must pay for all the consequences of the non-payment, and the 
loss on the reexchange seems to me to be part of the damages arising from the 
contract not being performed. 1 thought, indeed, at the trial, that it might bo 
a question, Whether the Drawer were liable for the reexchange occasioned by 
the circuitous mode of returning the Bills, through Amsterdam ; bttt the jury 
decided it Buller, J. — What is the engagement of the Drawer of a Bill of 
Exchange ? He undertakes that the Bill sliall be paid when due. If it be not 
paid, it is not necessary for the Holder to inquire, for what reason it is not paid, 
and if the Holder has been guilty of no default, the Drawer is answerable for 
the amount of the Bill ; and, if he is liable for the Bill, he must also be liable 
for the reexchauge, which is a consequenoe of the Bill not bemg paid. Heath, 
J., of the same opinion. lie, who undertakes for the act of another, under- 
takes that it shall be done at all events. Mellish v. Simeon, 2 II. Black. K. 378, 
379. 

1 Jousse, Comm, sur I’Ord. 1673, tit. 6, art. 4, p. 139, 140. Jousse, on this 
occasioQ, said : Si le porteur de la lettre protestde, qui a 6t6 oblige de prendre 
dc I’argcnt, au lieu de fournir une lettre de change sur cclui, dont la lettre a 
protest4e, ou dans le m6me lieu, en fournissait sur une autre place, oil Ic 
change fut plus considerable, que celui de Tendroit, d’od Sst venue la lettre pro- 
testde, il ne parait pas que le porteur de la lettre protestde pOt exiger le re- 
change sur le pied du fl(pcoiid change; ca^e'est une maxime, prise des pre- 
mieres rdgles de I’dquitd, que toutes les fois que le porteur d’une lettre de 
change protestde peut prendre son dd dommagement k moins de peite et de dom- 
mage pour le tireur de cette lettre d’une fiM^n que d’une autre, ce dernier n*est 
obligd de rembourser le rechange que de la fa^o, qui produit le* moins de dom- 
mage pounjui. D’od il suit, qui toutes les fois, qull y a un commerce ordinaire 
et r^ld entre la place oil la lettre de change devak dtre payde, ^ le lieu d'od 
elle est tirde, v. g. entre Fhris et Lyon^ il y a moins de perte pour le tireur que 
le rechange soit pris k Paris pour Lyon, que s’il dtmt pris pour «ne autre Vilie, 
comme pour Londres, ou Amsterdam ; et par consdquent le tireur d’une lettre 
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political events, or commercial embarrassments, or otherwise, 
there be no such direct intercourse, then the Drawer is bound 
to pay the whole amount of the reexchange occasioned by a 
circuitous mode of. transmitting and n^otiating the Bill in 
the various countries, through which it must pass, or be ne- 
gotiated, in order to reach its proper destination, or to obtain 
the sum due to the Holder. In this way, the Drawer may, 
under peculiar circumstances, be burdened with successive 
reexcbaiiges, if there arises «.a necessity of drawing different 
Bills in the different countries, through which the negotiation 
is *to be accomplished.^ Such events are rare, and, in the 
present state of the commerce of world, can scarcely 
occur ; but in cases of war, or sudden revolutions. 

§ 403. Nay, as it should seem, if there have been succes- 
sive indorsements of the original dishonored Bill, in different 
countries, the Holder may draw, by way of reexchange, upon 
the last Indorser, and he upon the next, and so each Indorser 
upon the antecedent party, and thus the Drawer be compelled 
to pay all these accumulated reexchanges upoii’^the demand of 
the last Indorser, or party, who has paid them on the redraft 
upon himself.^ Upon the same ground, it may be said that 
each Indorser is liable to his immediate Indorsee, in the like 
manner ; since every Indorser is, as to the subsequent parties, 
to be treated as a new Drawer. The same rule is laid .down 
by Pardessus as the modern law of F/ance.^ But, in all these 
cases, the Holder, and so each antecedent Indorsee, as against 


de change tirde de Lyon, payable^t proteatde k Paris, ne doit que le rechange 
de Paris k*Lyon, et ce serait une injustice de I'obliger k le rembourser d’une 
autre manikre.'* 

1 Ante, § 399, 400, 401, and note; Chitty on Bills, Pt 2, ch. 6, p. €68 (8th 
edit. 1838) ; Id. ch. 9, p. 438 ; Id. ch. 10, p. 582 ; Mellish v. Simeon, 2 H. Black. 
R. 878 ; Pollard s. Henries, 8 Bos. & PnlL 385 ; Bayiey on Bills, eh. 9, p. 854, 
855 (5th edit 1880) ; 1 Bell, Ck>mm. B. 8, ch. 2, § 4, p. 405, 406 (5th edit) 

3 Mellt^ V. Simeon, 2 H. Black. R. 878 ; Chitty on Bills, Pt 2, ch. 6, p. 666 
to 668 (Sth edit 1883) ; Bayiey on Biib, ch. 9, p. 852 to 854 (5th edit 1880.) 

3 Pardessus, Droit Comm. Tom. 2, art 488, 445; Id. Tom. 5, art 1498. 
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the prior parties, caa only avail himself of one satisfaction by 
reexchange, and is not entitled to any accumulation of re^- 
change against several and distinct Indorsers, or against the 
Drawer and m Indorser also.' But, in no event, is the 
Drawer or any Indorser bound to pay any reexchange, or 
accumulated remcchange, by circuitous negotiations through 
different countries, excepting when it is authorized and allowed 
by the 1^ of the country where the Bill was drawn, or where 
it was indorsed by the Indor^er.^ , • 

§ 404>. The old law of France provided, in' like manner, for 
the reimbursement or indemnity of the Holder, in case of a dis- 
honor of a Bill by non^yment, by entitling him tcpreexchange, 
and interest, and pos^gi'e, and commissions, uid the expenses 
of protesting the Bill, as well as other incidental expenses.* 
But then the Drawer was made liable only for the reexchange 
in the place where the payment ought to have been made, and 
not for that in other places where the Bill had been negotiated, 
unless an express authority to negotiate it in other places was 
given by the Bill.* And, in like manner, the Indorsers were 


* Chitty on Bills, Pt. 2, ch. 6, p. 669 (8th edit. 188.9) ; .Panlessus, Droit 
Comm. Tom. 2, art. 439. 

2 Ante, § 400, 401, and note; Code de Comm. art. 179; Pardessus, Droit 
Comm. Tom. 2, art. 438, 445 ; Id. Tom. 5, art. 1498, 1499, 1500. 

3 Ante, § 400, 401, and note ; Pothier de Change, n. 64 ; Jouase, Comm, sur 
rOrd. 1673, art 4 to 7, p. 189 to 144. 

^ Jousse, Comm, sur TOrd. 1673, art. 5, 6, p. 141 to 143. Joussc, after cit- 
ing the article, eaye, in his Commentary: ^‘Ainsi quan# m4me une lettro de 
change revenue k Protdt aurait ni^gocides dans plusieura Yilles du Koyaume, 
ou mdme hors du Royaume, comme si une D^ttre de change tir^e de Paris sur 
Lyon avait n4gocide k Bordeaux, k Amsterdam, etc., neamoins le tireur ne 
sera tenu de payer que le rechange dk Lyon k Paris, et non les changes et re- 
changes dOs pour les ndgociations faites dans les autres Yilles ; les autres re- 
ehanges seront dOs par les donneurs d’ordre, chacun en droit sol )^ur les ordres 
qu’ils auront donn4s. Autrement ce serait une chose d^savantageuse au com- 
merce, si one simple lettre de change, qui aorait ndgocide sans la participa- 
tion du tireur et pour le seul avantage du portear,yenant k ^tre proteit^e, on 
pouTait obliger ce tireur k payer aotmit de rcchanges qu*U se trooverait d’oiv 
dres sur sa lettre. C'est-Mire, que n la lettre tir^e de Parissur Lyon a 6i6 n4- 
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liable for such reexchan^e only in the places where they had 
indorsed the Bill, or it had been negotiated, according to their 
order.^ 

§ 405. The inodern law of France does not, in its main 
provisions, substantially difler from the old law. The Holder, 
upon the dishonor by non-payment, has an election, either to 
receive from the antecedent parties to the Bill the amount 
expressed therein, with interest from the protest for^non-pay- 
ment, and the expenses ther^f ; or, if he prefers it, the restitu- 
tion of the sum to obtain the Bill of Exchange ; or, if he pre- 
fers it, he has a right to re-draw from the place where the Bill 
is payable, upon the Drawer or the Indorsers, another Bill of 
Exchange (Reexchange, or, as it is usually called in the French 
law, lietraite^ for the amount of the principal sum of the pro- 
tested Bill, and interest from the date of the protest, the ex- 
penses of the protest, and the other lawful expenses, such as 
commissions, or brokerage, or journeys, when requisite to ob- 
tain payment, and the necessary stamp duties, and postage ; 
provided these expenses do not exceed what of right are de- 
mandable. The proof of these charges is established by an 
account {un compte de retour which ought to be annexed to 
the Bill of reexchange, and to contain the name of the person 


gocide, V. g. de Paris k Bayonne, et ensnite de Bayonne k Amsterdam, et enfin 
d* Amsterdam k Lyon, le porteur de la lettre payable k Lyon, aprbs le Protdt, 
n’aura son recours pour le paiement dn continu en la lettre, et pour le re- 
change, que centre le N^gociant ou Banquier d* Amsterdam qni a pass^ Tordre 
& son profit, cplui d* Aisterdam centre celui de Bayonne qni lui a passd I'ordre, 
celui de Bayonne centre cclui de Paris, et celui de Paris centre celui de Lyon 
qui est le tireur et qui lui a foumi la lettre. Ainsi soit que les changes soient 
plus hauts ou plus has dans chacunes de ces Villes, n^anmoins le tireur ne derra 
que le prix du rechange de Lyon h Paris.” And again : “ Ainsi dans une lettre 
tirde de Paris sur Lyon, si le tireur donnait pouvoir par la lettre, ou par an 
dcrit particulier d*en disposer, v. g. pour Amsterdam, et que cette lettre rerint 
li Protdt, ce tireur serait tenu enrers celui h qui la lettre a ^t4 foumie, du re- 
change de Lyon k Amsterdam, et de celui d’ Amsterdam k Paris, ce qni est une 
suite de la condition qui a’est faite entr^enx. 11 en est de m^me do cas oik le 
{^uvoir de n^gocier est ind^fini;, car alors il sera du autant de rechanges par le 
tireur, quHl y a de lieux differdnts sur lesqueU la lettre a dtd ndgoci4e.” 

1 Ibid. 
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on whom the reexcfaange is drawn, and it ought also to state 
what is the rate of exchange, at which the new Bill (the reex- 
change) has been negotiated.^ The reexchange, as to the 
Drawer, is regulated b]r the rate of exchange at the place 
where the Bill is payable, upon the place where the Bill was 
drawn ; and, as to the Indorsers, by the rate at the place where 
the Bill was payable, upon the place where they respectively 
made theh* indorsements.’ 


1 Pardcssus, Droit Comm. Tom. 2, art. 437 ; Code do Comm. art. 177 to 146 ; 
Locrd, Esprit du Code de Comm. Xpm. art. 177 to 186, and Comment p.536 
to 555. I have followed, in substance, the text of Pardcssus, a good summary 
of which is given in Chitty on Bills, ch. 10, p. 541 (8th edit 1838.) The articles 
of the Code of Commerce, on this subject arc as follows ; Recxchange results 
from the act of redrawing. Redrawing is, when the Holder of a Bill protested 
draws another Bill on the Drawer, or one of the Indorsers, of the former Bill, 
to reimburse ^himself for the principal of the Bill protested, his expenses, and 
the new exchange which he pays. Recxchange is regulated, with respect to the 
Drawer, at the current rate of exchange at the place where the Bill was pay- 
able on the place, whence it was drawn. It is regulated, with respect to the 
Indorsers, by the rate of exchange at the place whore the Bill has been remitted 
or negotiated by them, on the place where the reimbursement is to bo effected. 
The Bill redrawn is accompanied with the return account. The return account 
contains the amount of the Bill protested, the expenses of protest, and other 
lawful charges, such as banker’s commission, brokerage, stamp duties, and posU 
age of letters. It mentions the name of the person on whom the Bill for reim- 
bursement is drawn, and the rate of exchange at which it is negotiated. It is 
certified by an exchange agent. In places where there are no exchange agents 
it is certified by two merchants. It is accompanied with the Bill of Exchange 
protested, the protest, or a certified copy of it. In case the Bill ibr reimburse- 
ment be drawn on one of the Indorsers, it is accompanied, besides, with a certif- 
icate attesting the course of exchange at the place whel^ the Bill protested 
was payable, on the place whence it was drawn. Jhere can be made only one 
return account on the same Bill of Exchange. This return account is reim- 
bursed from Indorser to Indorser, and, finally, by the Drawer. The reex- 
changes cannot be accumulated. Each Indorser, as well as the Drawer, is 
charged with only one. Interest on the principal of the Bill of Exchange, 
protested for non-payment, is due from the date of the protest, interest on the 
expenses of protest, reexebange, and other lawful charges, is due only from the 

^ Pardessus, Droit Comm. Tom. S, art 438 ; Code^e Comm, art 179 ; Loerd, 
Esprit du Code de Comm. art. 179, Tom. 2, p. 638, 639; Pardessus, Droit 
Comm. Tom. 6, art 1498 to 1600; Ante, } 176, 177, note, and § 321, note. 
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§ 406. Heineccius lays down the general doctrine that, upon 
the dishonor of the Bill hy non-payment, the Holder is entitled 
to reexchange, the charges of protest, interest, commissions, 
and brokerage, all of which are included under the general 
name of damages. Quuftt erffo, uU paulh ante dixmus, rite 
interporitee frotestatimis is effectus sit, ut jus protestanUs con- 
servet ; eonsequens est, ut, ea facta, preesentans adverstis eum, 
a quo cambium habet, regressum habeat ratione, sorMs, usurer 
rum, damnorum, et impensarum ; ea vero neglecta, vel plane 
ornissa, regressus iste omnino cessat. Id quod tamen ad alias 
personas, quam c(mkahentes,porrigi non potest,si in litter arum 
commereio paulh fuerint negligeniiores^ 

§ 407 . In some countries, in order to avoid the inconven- 
iences arising from the fluctuations of exchange and reex- 
change, and the difficulty, in many instances, of ascertaining 
what is the true rate, and whether it should be direct or circu- 
itous in certain cases, a usage has prevailed, and sometimes 
provision has been expressly made by statute, to allow a certain 
fixed sum in lieu of damages and reexchange. Thus, for 
example, in Massachusetts the old rule, founded upon usage 
(which has since been modified by statute,) was, to allow upon 
all foreign Bills drawn upon England, and probably, also, upon 
any part of Europe, ten per cent, as damages, in lieu of reex- 
change.* In New York, the old rule, founded also upon 


day of judicial demand. No reexchange is due if the return account be not 
accompanied with the certificates of an exchange agent, or of merchants, as 
prescribed in article 181.** Code of Commerce, art. 177 to 186, in Rodman’s 
Translation. 

1 Hcinecc. de Camb. cap. 4, § 84 ; Id. § 44 to 48. 

3 Grimshaw v. Bender, 6 Mass. R. 157, 161, 162. On this ocoaaon Mr. Chief 
Justice Parsons, in delivering the opinion of the Court, said : ** The next ques- 
tion concerns the rule by which damages are assessed in actions upon foreign 
Bills of Exchange, sued here against the Drawer. According to the Law 
Merchant, uncontrolled by any local usage, the Holder is entitled to recover 
the face of the Bill and the charges of the protest, with interest firom the time 
when the Bill ought to have been paid, and also for the price of reexchange, so 
that he may purchase another good Bill for the remittance of the money, and be 
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usage, used to be (for it has been changed by statute,) to allow 
twenty per cent, damages, in lieu of reexchange, upon all 
Bills drawn upon England or any part of Europe.' In Penn- 
sylvania, the old rule used to be to allow twenty per cent, 
damages, in lieu of reexchange, up(^ all Bills drawn upon 
England, or any part of Europe, under a statute passed in 
1700.^ This statute has since been superseded by more recent 


indemnified for the damage arising from tha delay of payment But he cannot 
claim the ten per cent, of the Bill which it is here the usage to pay. But the 
rule of damages, established by the Law Merchant, is, in our opinion, absolutely 
controlled by the immemorial usag^ in this State. Here, the usage is to allow 
the Holder of the Bill the money for which it was drawn, reduced to our cur- 
rency at par, and also the charges of protest, with American interest on those 
sums from the time when the Bill should have been paid ; and the further sum of 
one tenth of the money for which the Bill was drawn, with interest upon it from 
the time when payment of the dishonored Bill was demanded of the Drawer. 
But nothing has been allowed for reexchango, whether it is below, or at par. 
This usage is* so ancient that we cannot trace its origin ; and it forms a part of 
the Law Merchant of the Commonwealth. Courts of law have always recognized 
it, and juries have been instructed to govern themselves by it in finding their 
verdicts. This usage also governs in actions against the Indorsers of foreign 
Bills ; and, by a reasonable analogy, must in this case be conformed to, altho\igh, 
in form, the defendants appear to be Acceptors. For, in fact, the intention of 
the parties was, that the Acceptors, as the original debtors, should in this way 
be holden to remit the money which they owned to London, where it was to be 
paid. The origin of this usage was probably founded in the convenience of 
avoiding all disputes about the price of reexchange, and to induce purchasers to 
take their Bills, by a liberal substitution of ten per cent., instead of a claim for 
recxchange. And such is the course of exchange between this State and Eng- 
land that the usage is generally favorable to the Holders of disjionored Bills, 
and tends to discourage the ^drawing jof Bills by persons who have no funds to 
meet them. Conformably to this usage the plaintiff in this case is entitled to 
the money mentioned in the Bill, reduced to our currency at par, which, to- 
gether with the expenses of protest, he shall receive, with Massachusetts inter- 
est, from the time the Bill was payable to the present time; and to these items 
let there be added one tenth of the Bill, with the like interest on it, from the 
time payment of the Bill was demanded of the defendants, and refused, to this 
time.” The statute of Massachusetts of 4th of March, 1826, ch. 177, first 
altered this rule ; and the Revised Code of 1835, ch. 88, prescribes the rule now 
in force in Massachusetts. * 

^ Hendricks v, Franklin, 4 Johns. R. 119’; Graves v. Dash, 12 Johns. R. 17. 

^ Francis v, Rucker, Ambler, R. 672 ; Hendricks v, Franklin, 4 Johns. R. 
119. 
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enactm^ts.’ In Virginia, the statute rule is, or was, in like 
cases, to allow ten per cent, damages, in lieu of reexdiange.^ 


1 3 Kent, Comm. Lect. 44, p. 116, 117 (4th edit) 

8 Slacum V, Pomery, 6 Cranch, 221 ; 1 Virg. Revised Code, ch. 77, § 1, p. 
113; Bayley on Bills, ch. 9, 383, note (o), (by Phillips and Sewall, Amer. edit 
1886.) Mr. Chancellor Kent lias stated the present rules existing in many of 
the American States, in 8 Kent, Comm. Lect 44, p. 116 to 121 (4th edit) He 
says : “ In this country, a different practice from that of reexcbange Was Intro- 
duced, wliile we were English Colonies, and it has continued to this day. Our 
usages on this subject form an exception to the Commercial Law of Europe. In 
Ne w York, the rule had uniformly been to allow twenty per cent damages on 
the return of ^reign Bills protested for non-acceptance or non-payment ; and 
the damages were computed bn the principal sum, with interest on the aggre- 
gate amount of the Bill and damages, from the time that notice of the 'protest 
was duly given to the Drawer or Indorser. The mercantile usage was, to con- 
sider the twenty per cent, an indemnity for consequential damages, and to re- 
quire the Bill to be paid at the rate of exchange at the time of return, or a new 
Bill to be furnished upon the same principles. But the Supreme Court consid- 
ered the twenty per cent, to be in lieu of damages in case of reexchange, and 
the demand, with that alloi^face, was to be settled at the par of exchange. 
This doctrine was overturned by the Court of Errors, and the Holder was held 
to b§^ entitled to recover, not only the twenty per cent, damage#, together with 
interest and charges, but also the amount of the Bill, liquidated by the rate of 
exchange, or price of Billd on England, or other place of demand in Europe, at 
the time of the return of the dishonored Bill, and notice to the party to be 
charged ; and this rule was subsequently followed in the Courts of I.aw. The 
rate of damages on Bills drawn and payable within the United States or other 
parts of North America, was subsequently, in 1819, regulated in New York by 
statute, and the damages ff.xed at five, or seven and a half,- or ten per cent, ac- 
cording to th(^ distance or situation of the place on which the Bill was drawn. 
But, by the new Revised Statutes which went into operation on the 1st of Jan- 
uary, 1830, the damages on Bills, foreign and inland, were made the subject of 
a moue extensive regulation. They provide, that, upon Bills drawn or negoti- 
ated within the State, upon any person, at any place within the six States east 
of New York, or in New Jersey, Penns>dvania, Ohio, Delaware, Maryland, 
Virginia, or tho District of Columbia, the damages to be allowed and paid, upon 
the usual protest for non-acceptance or non-payment, to the Holder of the Bill, 
as purchiwer thereof, or of some interest therein, for a valuable consideration, 
shall be three per cent, upon the principal sum specified in the Bill ; and upon 
any person at any f^lace within the States of North Carolina, South Carolina, 
Georgia, Kentucky, and Tennessee, five per cent. ; and upon any person in any 
other State or Territory of the United States, or at any other place on, or ad- 
jacent to this continent, and north of the equatof, or in British or foreign pos- 
sessions in the West Indies, or elsewhere in the Western Atlantic Ocean, or in 
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§ 408. In England, also, in particular cases, artificial rules 
of the same swt have been adopted, either by contract or 


Europe, ten per cent The damages are to be in lieu of interest, charges of 
protest, and all other charges incurred previous to, and at the time of giving 
notice of non^coptance or non-payment But the Holder will be entitled to 
demand and recover interest upon the aggregate amount of the principal sum 
specified in the Bill, and the damages, from the time of notice of the protest for 
non-acceptance, or notice of a demand and protest for non-payment. If the 
contents of the Bill be expressed in the m^ney of account of the United States, 
the amount due thereon, and the damages allowed for tha non-payment, are to 
be ascertained and determined without reference to the rate of exchange 
existing between New York and the place on which the Bill is drawn. But, 
if the contents of the Bill be expressed in the money of accoflnt or curi'cncy 
of any foreign country, then the amount due, exclusive of the damages, is to be 
ascertained and determined by the rate of exchange, or the value of such foreign 
currency at the time of the demand of payment. The laws and usages of the 
other States vary essentially on the subject of djpnages on protested Bills. In 
some cases the regulations of States approximate to each other, while in others 
they are widely diiTerent. In some cases the law or rule is unlike, but tlwi 
result is nearly similar ; while, between other Stfttos the result varies from four 
and a half to hfleen per cent. In Massachusetts, the usage was to recover the 
amount of the protested Bill at the par of exchange and interest, as in England, 
from the time payment of the dishonored Bill was demanded of the Drawee, 
and the charges of the protest, and ten per cent, damages in lieu of the price of 
exchange. But this rule has been changed by statute, in 1825, 1835, and 1837 ; 
and Bills drawn or indorsed in that State, and payable without the limits of the 
United States, and duly protested for non-acceptance or non-payment, are now 
settled at the current rate of exchange and interest, and five per cent, dam- 
ages ; and if the Bill be drawn upon any place beyond the Capo of Good Hope, 
twenty per cent damages. The rate of damages in Massachusetts on inland 
Bills, payable out of the State, and drawn or indorsed within the State, and duly 
protested for non-acccptance or non-payment, is two percent inMdition to the 
contents of the BiU, with interest and costs, if payable in any other New Eng- 
land State, or New York ; and three p.r cent if payable in New Jersey, Penn- 
sylvania, Delaware, and Maryland ; and four per cent, if payabfb in Virginia, 
District of Columbia, North Carolina, South Carolina, or Georgia; and five per 
cent if payable in any other of the United States, or the Territories thereof. 
The rule of damages in Connecticut on Bills returned protested, and di^wn on 
any person in New York, is two per cent upon the principal sufn specified in 
the Bill; in New Hampslure» Vermont, Maine, Massachusetts, Bh(^e Island, 
New York, (city of New York excepted,) New Jersey, Pcnns^dvania, Delaware, 
Maryland, Virginia, or Territory of Columbia, three per cent ; in North Caro- 
lina, South Carolina, Ohio, or Georgia, five per cent ; in any other part of the 
United States, eight, per cent upon such principal sumit and to be in lieu of in- 
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usage. Thus, in the commerce between England and India, it 
is not Customary to make a distinct charge of reexchange ; but 


terest and all other charges, and without any reference to the rate of exchange. 
In Rhode Island the rule formerly was, according to the Revised Code in 1776, 
on Bills returned from beyond sea protested for non-acceptance or non-pay- 
ment, ten per cent, damages, besides interest and costs. In Pennsylvania, the 
rule for a century past, was twenty per cent, damages, in lieu of reexotonge ; 
but by statute, in 1821, five per cent, damages wfere allowed upon Bills wawn 
upon any person in any other of t|\e United States, except Louisiaia ; if on 
Louisiana, or any other part of North America, except the Northwest Coast and 
Mcrico, ten per cent ; if on Mexico, the Spanish Main, or the islands on the 
coast of Africa^ fifteen per cent ; and twenty per cent, upon protested Bills on 
Europe, and twenty-five per cent, upon other foreign Bills, in lieu of all charges 
except the protest, and the amount of the Bill is to be ascertained and detciv 
mined at the rate of exchange. In Maryland the rule, by statute, is fifteen per 
cent, damages, and the amount of the Bill ascertained at the current rate of ex- 
change, or the rate requisite to purchase a good Bill of the same time of pay- 
ment upon the same place. In Virginia and South Carolina the damages, by 
statute, are i^een per cent. The damages on Bills drawn, in the State of Ala- 
bama, on any person resident Vithin the State, are ten per cent., and on any 
person out of it, and within the United States, are fifteen per cent. ; and on 
persons out of the United States, twenty per cent, on the sum drawn for, to- 
gether, with incidental charges and interest In Louisiana, in 1838, the rate of 
damages upon the protest for non-acceptance or non-payment of Bills of Ex- 
cliange, drawn on, and payable in foreign countries, was declared, by statute, to 
be ten per cent. ; and in any other State in the United States, five per cent, 
together with interest on the aggregate amount of principal and damages. On 
protested Bills, drawn and payable within the United States, the damages in- 
clude all charges, such as premiums, and expenses, and interest on those dam- 
ages, but nothing for the difference of exchange. In North Carolina, by statute, 
in 1828, damages on protested Bills drawn or indorsed in that State, and pay- 
able in any other part of the United States, except Louisiana, are six per cent. ; 
payable in any other part of North America, except the West India Islands, 
ten per cent.; payable in South America, the African Islands, or Europe, 
fifleen per cent. ; and payable elsewhere, twenty per cent. In Kentucky, the 
damages on foreign Bills protested for non-acceptance or non-payment, are ten 
per cent. The damages in Tennessee, by statute, in 1880, on protested Bills, over 
and above the principal sum, and charges of protest, and interest on the principal 
sum, damages, and chaiges of protest from the time of notice, are three per cent, 
on the principal sum, if the Bill be drawn upon any person in the United States ; 
and fifteen per cent, if upon any person in any other place or State in North 
America bordering on the Gulf of Mexico or in the West Indies ; and twenty 
per cent if upon a person in any other part of the world. These damages are 
in lieu of interest and all other charges, except the chaiges of protest, to the 
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it has been the constant coarse, with respect to Bills for pay- 
ment of pagodas in the Bast Indies, and returned protested, to 
allow at the rate of ten shillings per pagoda, and five per cent, 
after the expiration of thirty days from the notice to the 
defendant of the Bill’s dishonor, which includes interest, ex- 
change, and all other charges ; and, by an arrangement entered 
into in 1822 between certain persons connected with the East 
Indw 'trade, twenty-five per cent, appears to have been con- 
sidereji a proper sum. But that arrangement could, of course, 


time of notice of the protest and demand of payment. The damages in Geor- 
gia, by statute, in 1827, on Bills drawn on a person in another State, and pro- 
tested for non-payment, arc five per cent. ; and on foreign Bills protested for 
non-payment, are ten per cent., together with the usual expenses and interest, 
and the principal to be settled at the current rate of exchange. The damages 
in Indiana and Illinois, on foreign Bills, are ten per cent ; and on Bills drawn 
on any perSbn out of the State and within the United States, are five per cent, 
in addition to the costs and charges. In Mississippi, the damages'idn inland Bills 
protested for non-payment arc five per cent ; if drawn on any person resident 
out of the United States, ten per cent In Missouri, the damages on Bills of 
Exchange drawn or negotiated within the State, and protested for non-accept- 
ance or non-payment, as against the Drawer and Indorser, are four per cent 
on the principal sum ; if drawn on any person out of the State, but within the 
United States, ten per cent ; if out of the United States, twenty per cent ; the 
same rate of damages as against the Acceptor on non-payment. The incon- 
venience of a want of uniformity in the rule of damages, in the laws of the 
several States, is very great, and has been strongly felt The mischiefs to com- 
merce, and perplexity to our merchants, resulting from such discordant and 
shifting regulations, have been ably, justly, and frequently urged upon the con- 
sideration of Congress ; and the right of Congress to regulate, by some uniform 
rule, the rate and rule of recovery of damages upon protested foreign Bills, or 
Bills drawn in one State upon another, under the power in the ConstituHoj, * to 
regulate commerce with foreign nations, and among the several States,^ and the 
expediency of the exercise of that right, have been well, and I think conclu- 
sively shown, in the official documents which have been prepared on that sub- 
ject.” See also Mr. Phillips’s and Mr. Sewall’s edition of Bayley on Bills, ch. 
9, p. 388, note (p), (Amer. edit. 1886.) The mode df adjustment of the 
amount due upon Bills of Exchange differs, as we have seen, in New York, 
from the rule adopted in Massachusetts. In New York, the principal of the 
Bill is ascertained by the rate of exchange, and is included in the computation. 
In Massachusetts, the par of exchange is taken. 3 Kent, Comm. Lect. 44, p. 
117 (4th edit) ; Grimshaw v. Bender, 6 Mass. R. 157, 161. 

43 ♦ 
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only bind the parties to it.' And it seems that, upon Bills 
drawn in the West Indies upon England, the rate of damages 
is ten per cent, in lieu of reexchange.^ 


1 Ante, § 899, and note; Chitty on Bills, Pt 2, cb. 6, p. 668 (8tb edit 1883) ; 
Bayley on Bills, ch. 9, p. 854, 855 (5tb edit 1880) ; Auriol v* Thomas, 2 Term 
R.52. 

* Ante, § 899, and note ; Chitty on Bills, Pt 2, cb. 6, p. 665, 566 (8tb edit. 
1888) ; Gantt v. Mackenzie, 3 Camp. R 51. 
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CHAPTER XU. 

PAYMENT, AND OTHER DISCHARGES OF PARTIES TO BILLS OF 

EXCHANGE. 

§ 409 . Having thus ascertained the rights and duties of 
the Holder against the antecedent parties to Bills, upon (lis* 
honor by non-payment thereof at maturity, let ifs now pass 
to the consideration of the Payment of Bills, and of other 
Discharges, which will extinguish the rights and demands of 
the Holder, or of other parties who would otherwise be enti- 
tled to the beiieht thereof. 

§ 410. In the first place, as to payment by the Acceptor. 
It is obvious, from what has been already said, that it is his 
primary duty to pay the Bill, and, by his due payment thereof, 
he discharges all the other parties thereto from liability on 
the Bill, either as Drawers, or Indorsers, or Guarantors, if 
the payment- is rightfully made by him to the Holder with- 
out any knowledge of any infirmity in the title of the latter, 
and, if the names of the parties on the Bill through whom 
the Holder derives his title, are genuine, and not founded 
upon forgeries.^ But there may be infirmities of various sorts, 
which may make a payment by the Acceptor, to the Hblder, 
no discharge or extinguishment of the claim against him, 
founded on his acceptance and payment thereof. 

§ 411. Let us consider some of these infirmities, which may 
or may not affect the title of the Holder, and the duties and 


1 Chitty on Bills, ch. 9, p. 425, 426 (8th edit. 1883) ; Bayley on Bills, ch. 8, 
p. 318 to 328 (5th edit. 1830) ; Pardessus, Droit Comm. Tom. 2, art 899, 401 ; 
Pothier de Change, b. 168, 169. 
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obligations of the Acceptor. First, then, if the signature of 
the Drawer ia forged, and the Bill is accqited by the Acceptor, 
he will be bound thereby to pay the same to a bond fide 
Holder, having no notice of 4he forgery ; and, if he has paid 
it, he cannot recover back the money, although the forgery 
is established by the most conclusive evidoice ; for, by ac- 
cepting the Bill, he, by implication^ in &vor of such a Holder 
admits its genuineness, and is not permitted to dispute it 
afterwards, although he cap have Bo recourse against the 
Drawer for any reimbursement for his payment.^ This doc- 
trine proceeds upon the intelligible ground, first, that the 
Drawee, beibre he fUMKpts is bound, as a matter of duty, to 
ascertain whether the signature of the Drawer is genuine or 
not ; and next, that, where one of two innocent persons must 
suffer, he, who has caused a misplaced confidence, or has mis- 
lead another, or has omitted his duty, shall suffer, rather than 
the other party.’' The same doctrine applies to an Acceptor 
9U/?ra frotest^ as to the signatures of the parties, for whose 
honor he accepts.* 

§ 4<12. But it is .said, that the like doctrine does not apply 
to the Acceptor in the case of a forgery of the signature of 
the Payee, or of any other Indorser, because the Acceptor is 
not presumed to know their signatures, or to vouch for their 
genuineness.* And it makes no difference in this particular, 
whether tbe indorsement is on the Bill at the time of the ac- 


> Ante, § 113, 262 j Cbitty on Bill8,Ft 1, cb. 7, p. 336, 337 (8tb edit. 1838); 
Id. Pt. 2, ch. 5, p. 626, 628, 629, 635; Bayley on Bills, ch. 8, p. 318 to 320 
(5th edit 1830) ; Price v, Neal, 3 Burr. R. 1354 ; Smith v. Mercer, 6 Taunt 
R. 76 ; Bank of U. States u. Bank of Georgia, 10 Wheat R. 333 ; Levy v. Bank 
of U. States, 1 Binn. R. 27. 

9 1 Story on £q. Jurisp. § 886, 887. 

3 Bayley on Bills, ch. 10, p. 320 (5th edit 1830); Wilkinson v, Johnson, 3 
Barn & Cressw. 428. 

« Ante, § 1 13, 262, 283, 264 ; Bayley on Bills, ch. 11, p. 464, 466 (5tfi edit 
1880);" Smith v* Chester, 1 Term R. 654 ; Caniick v. Vickery, Dong. R 635, 
note. See Coggill v, American Exchange Bank, 1 Comstock, R. 113. 



518 


CH. XII.] PAYMENT AND OTHER DISCHARGES. 

ceptance or not.^ Neither does the acceptance admit the sig> 
nature of the Drawer, when he is an Indorser «Iso, although 
the Bill is payable to the Drawer’s order, and his signature, 
as Drawer, is admitted.^ Nor does the acceptance admit the 
authority of an agent to indorse a Bill in the name of the 
Drawer, although the Bill is drawn by the same agent, in the 
name of his principal by ^^procuratioii.^ The same reason 
prevails in each of cases; for the acceptance admits 

only the genuineness dl^^the Draiver’s signature and that of 
his agent and his competency and authority to draw ; but the 
act of indorsement is very different from the act of drawmg, 
and may not have been contemporaneous, and the Acceptor 
looks only to the signature of the D^awer.^ The disHnction 
between these cases is certainly very nice, and perhaps does not 
stand upon a very satisfactory ground, where the indorsement 
is on the Bill at the time, when it is accepted. It seems, how- 
ever, well established. But every Indorser, by indorsement of 
a Bill, admits the genuineness of the signature of the Drawer, 
and his ability to draw the Bill, and also the signature and 
ability of every antecedent Indorser.® 

§ 418. Secondly. If the Holder, before or since the ac- 
ceptance, has become bankrupt, and the fact is known to the 
Acceptor, payment by him to the Holder will be invalid, and 
not binding upon the assignees.® So if the Acceptor knows, 
that the Holder is a mere agent, and that his authority has 
been revoked ; ^ but if he does not know of the revocation, 

1 Ibid. 

2Bayley on Bills, ch. 11, p. 465 (5th edit. 1880); Robinson v. Yarrow, 7 
Taunt. R. 455 ; Canal Bank v. Bank of Albany, 1 Hill, (N. Y.) R. 287. 

3 Ibid. ; Bayley on Bills, ch. 8, p. 821 to 824 (5th edit. 1880.) 

^ Smith V. Chester, I Term R. 654. 

3 Ante/§ 111, 225, 262, 268 ; Bayley on Bills, ch. 11, p. 462, 468 (5th edit. 
1830) ; Lambert v. Pack, 1 Salk. R. 127 ; S. C. I Ld. Kaym. 448 ; Critchlow v. 
Parry, 2 Camp. R. 182 ; Prescott Bank v, Caverly, 7 Gray, 217. 

® Chitty on Bills, ch. 9, p. 426 to 428, 430 (8th edit. 1838) ; Bayley on Bills, 
ch. 5, § 2, p. 186, 187 (6th edit 1830)* Id. ch. 8, p. 814, 815. 

7 Chitty on Bills, ch. 9, p. 425, 426 (8th edit 1888.) 
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then the payment is good.^ If the Hdder is dead, bat his 
death is unknown, payment to his agent, previously appointed, 
will, according to Pothier, be valid, although the death ope* 
rates as a revocation of the authority of the agent.^ But it 
may be doubtful, whether, according to our law, the payment, 
in such a case, would not bo~ treated as a nullity ; since the 
agent’s power is absolutely gone by the death of his principal, 
and the receipt by him, for his prini^^ is a receipt by a per- 
son, who acts witliout title pr authcil^.^ But the death of 
the Drawer, or of an Indorser, is no olgection to the payment 
of a Bill by the Acceptor, where the party is a Holder for 
value.^ Indeed, it may be laid down, as a general rule, that 
the Acceptor is bound to pay the Bill only to the real owner 
thereof, or to his agent or representative, if he knows the true 
state of the facts.’ But a payment made by the Acceptor by 
mistake, to a person who has no title, may under certain cir- 
cumstances be no exoneration of the Acceptor, although he has 
no knowledge of the actual state of the facts. Thus, by our 
law, if the owner or Holder be dead, a payment to a person 
who assumes to be his personal representative will not be valid, 
even if the fact that he is not so is unknown to the Acceptor.' 
[So payment to the Drawer, after he has indorsed the Bill, 
although without value or consideration, is no discharge of the 
Bill in the hands of the Indorsee, the latter not holding as 
agent for the party who received the payment.?] So, payment 


1 Potbier do Change, n. 168. 

2 Ibid.; Story on Agency, § 470 to 478, 491 to 494. 

3 See Story on Agency, § 495 to 499. 

< Chitty on Bills, ch. 7, p. 809 (8th edit. 1838) ; Id. ch. 9, p. 425, 426; Bay- 
ley on Bills, ch. 8( p. 814^815 (5th edit. 1880) ; Tate v. Hilbert, 2 Yes. jr. 115, 
1 16 ; Hammonds v, Barclay, 2 Bast, R. 227, 285, 236 ; Cutts v. Perkins, 12 Mass. 
R. 206. 

6 Chitty on Bills, ch. 9, p. 4^8, 429 (8th edit. 1838) ; Pothier de Change, n. 
164 to 168 ; Pardessus, Droit %ooiin. Tom. 2 , art. 399 ; Bayley on Bills, ch. 8, 
p. 814, 315 (5th edit 1830.) 

6 Chitty on Bills, ch. 9, p. 428 (8th edit 1838.) 

7 Milncs V. Dawson, 8 Eng. Law 8c £q. R. 530 ; S. C. 5 Each. 948. 
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made to a single woman, who is the Holder of the Bill after 
her marriage, will not, it should seem, exonerate the Acceptor 
according to our law, even if the Acceptor does not know of 
her marriage, although it may be different in the foreign law.^ 
But payment of a Bill to a minor to whom it is expressly 
made originally .payable, or .made payable by indorsement, will 
be valid if he has no guardian, or if he has a guardian, and 
that fact is unknown i hai^ if the fact of guardianship be known, 
a valid payment can oi^'be madg to the guardian.’ 

§ 4<14<. Pothier ad^Rts that payment to a* minor having a 
tutor, and taking the Bill by devolution, upon the death uf*hi8 
parent, is not good unless it has been turned to hid profit ; but 
that payment ought to be made to his tutor. But if the Bill 
be payable to the minor, he holds that payment made to him 
is good as agmnst the Drawer, according to the maxim. Quod 
jussu alterius solvitur, perinde eat ac ai ipai aolutum eaaet? 
He holds the same rule to be true where a Bill is payable to a 
single woman who afterwards marries, if her marriage is un> 
known to the Acceptor ; but, if known, he can safely pay only 
to the husband.* If a Bill be payable to A, or order, for the 
use of B, payment should be made to A, or to his order, and 
not to B, who is merely the eeatui qua truat.^ 

§ 415. However, in ordinary cases, where a Bill is genuine 
in all respects, and with a genuine indorsement in blank by the 
proper owner or Holder, the possession of it is sufficient to 
entitle the {lerson producing it to receive payment thereof. 
For such possession is primd facie or presumptive evidence. 


1 Chitty on Bills, ch. 6, p. 225 (8th edit. 1838) ; Id. ch. 9, p. 428 ; Bayley on 
Bills, ch. 5, § 2, p. 135 (5th edit. 1880) ; Id. ch. ft, p. 8tft ; Pothier de Change, 
n. 158 ; Scaccia, de Comm. | 2, gloss. 5, p. 384, n. 340. 

^ Cbitty on Bills, ch. 9, p. 428 (8th edit. 1883) ; Bayley on Bills, ch. 6, § 2, 
p. 136, 137 (5th edit. 1830) ; Id. ch. 8, p. 315 ; Pothier dft Change, n. 166, 168. 

3 Pothier de Change, n. 166 ; Dig. Lib. 50, t^ 17, 1. 180. 

4 Pothier de Change, n. 166. 

5 Chitty on Bills, ch. 9, p. 428 (8th edit 1833) ; Bayley eto Bdls, ch. 5, $ 2, 
p. 134 (5th edit 1880) ; Cramlington v. Evans, 2 Vent. B. 307, Skinner, R 264. 



516 


BILLS OF EXCHANGE. 


[CH. XII. 


that he is the proper owner or lawful possessor of the Bill.^ 
And, indeed, if this doctrine did not prevail, the Acceptor would, 
in many cases, pay at his peril, where the true owner or Holder 
is unknown to him ; and endless embarrassments would grow 
out of the negotiations <of Bills^ which, in a vast variety of 
cases, pass by mere deliilteii|i^,from hand to hand, where there 
is a blank indorsement by the lawfcl owfier or Holder thereof. 
It is, therefore, for the security of idj^MItsons that the rule is 
adopted, to prevent innocen^ HoldersWom being compelled to 
establish their titles before the Acceptor will be bound to pay 
the Bill ; and they may be 6ond fide purchasers and Holders 
by mere delivery, without the knowledge or means of knowl- 
edge, of the persons, through whose hands the Bill has passed 
by delivery, after such a blank indorsement. 

§ 416. Hence it is, that if the Acceptor pays a Bill, which 
has been indorsed in blank, and is afterwards lost or stolen, 
and then gets into the hands of a bond fide Holder^ for a valu- 
able consideration, the payment to such Holder will be perfectly 
valid, and protected by law.^ But, if paid under circumstances 
which establish a want of good faith on the part of the Acceptor, 
the payment will be nugatory.® It was formerly thought, that 
if payment was made to a Holder under circumstances of sus- 
picion, or which might properly put the Acceptor upon further 
inquiry^ that would take away his right to be protected by such 
payment.^ This doctrine has been since qualified, and, indeed, 
overruled, as having a direct tendency to obstruct the negotia- 


I Chitty on Bills, ch. 9, § 2, p. 425, 428, 429 (8th edit. 1883) ; Ante, § 193, 
194 ; Bank of U. States o. U. States, 2 How. Sup. Ct B. 711 ; Dugan v. U. States, 
3 Wheat. R. 172 ; Stoi^ on Promissory Notes, § 468. 

9 Chitty on Bills, ch. 9, p. 429, 430 (8th edit. 1833) ; Pothier de Change, n. 
168 ; Bayley on Bills, ch. 5, § 2, p. 130, 131 (5th edit. 1830) ; Id. ch. 12, p. 524, 
581 ; Anon. 1 Ld. Raym. 738 ; 0. 1 Salk. 126 ; Miller r. Race, 1 Burr. R 

462 ; Grant v, Vaughan, 3 Burr. R. 1516. 

3 Ibid. 

4 Chitty on BiUs, ch. 9, p. 429, 430 (8th edit. 1833) ; Bayley on Bills, ch. 12, 
p. 624 to 581 (6th edit. 1830.) 
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tion of all Bills payable to Bearer, or negotiated by delivery 
after a blank indorsement, since their circulation would be ma- 
terially affected thereby, if not, in a great measure stopped.^ 
But the reasonable doctrine, now established, is, that nothing 
short of fraud, not even gross ne^Rgence, if unattended with 
mala fides^ on the part of the :Atcl^or, or other party paying 
a Bill, will invalidat#%he pa^ont, so as to take away the rights 
founded thereon.* Rfi i|^j »ecent case in New York, it was held 
that the Acceptor of dP^ill is bound to ascertain, at his peril, 
that the person to whom he makes payment, is the person 
properly entitled to it. He cannot defend against the real 
Payee by showing that he paid the amount of the Bill to 
another person of the same name, in good faith, and in the 
usual course of business.*] 

§ 417. In order to make a payment by tlie Acceptor good 
and binding upon all the other parties to the Bill, it sliould be 
made at the maturity of the Bill, and not before ; for, although, 
as between the real and bond fide Holder and the Acceptor, 
the payment, whenever made, and however made, will be a 
conclusive discharge from the obligation of the Bill ; yet, as 
to third persons, it may be far otherwise ; for payment means 
payment in due course, and not by anticipation.^ If, therefore, 
the Acceptor should pay a Bill of Exchange, before it is due, 
to any Holder, who should afterwards, and before its maturity, 
indorse or pass the same to any subsequent bond fide Indorsee 
or other Holder, 4 :he latter would still be entitled to full pay- 
ment thereof from the Acceptor, at its maturity ; for payment 


^ Down V. Hailing, 4 Barn. & Cressw. 830 ; Gill v. Cubit, 3 Bam. & Cresaw. 
466; Ante, § 193, 194. 

3 Crook v. Jadis, 5 Bam. 3c Adolph. 909 ; Backhouse v, Harrison, 5 Bam. 3c 
Adolph. 1098 ; Goodman o. Harvey, 4 Adolph. 3c Ellit, R. 870 ; Uther u. Rich, 
10 Adolph. 3c Ellis, R. 784 ; 1 Selw. Nisi Prtus, Dig. p. 847 (10th edit. 1842.) 

3 Graves v. American Exchange Bank, 3 Smith, (1 7 N. Y.) 205. 

< Chitty on Bills, ch. 9, p. 428, 431 (8th edit 1833) ; Burbridge v. Manners, 
3 Campb. R. 193. 

B. OF EX. 
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of the Bill before it be^mes due, is no extinguishment of the 
debt as to such persons.' The same doctrine prevails in the 
French la^fr ; * and it will apply to the case where the Holder 
is a mere agent of the real oymer, and his authority has been 
countermanded before the Bill is due ;•* and, a fortiori, where 
the Bill is presented and paid to a maid fide Holder, before it 
is due. 

§ 418. Cases sometimes occur, wh^|g;|to money or current 
coin, for which the Bill is d^awn, ano^n. ifhich it is payable, 
is depreciated at*the place of payment, between the time of the 
drawing of the Bill and the payment thereof ; and in such 
cases the question has been made. Whether the value should 
he paid, as it was at the time, when the Bill is drawn, or when 
it is payable. And it has been held, that it is to be paid 
according to the value at tjie time when the Bill was drawn.* 
Pardessus holds the same doctrine upon principles of interna- 
tional law, and comity, and justice, insisting that the Payee, in 
the case stated, looks solely to the value of the money or the 
Bill, at the time when it k drawn, and bargains for that same 
value from the Acceptor.® 

§ 4»19. Payment should ordinarily be made in money or 
coin by the Acceptor, according to its true value and denomi- 
nation in the Bill, and the Holder is not bound to accept any- 
thing but such money or coin, at its true and proper value.® 
Where the Holder receives a Promissory Note or Bill in pay- 
ment of a debt, it is not an absolute but conditional payment 


^ Chitty on Bills, ch. 6, p. 286 (8th edit. 1833); Bay ley on Bills, ch, 8, 
p. 826 (5th edit. 1830,) citing Dc Silva v. Fuller, MSS. ; Marias on Bills, 
p. 31. 

5* Pardessus, Droit GcMnai. Tom. 2, art. 401. 

3 Marius on Bills, p. 31 ; Bayley on Bills, ch. 8, p. 826 (5th edit. 1830.) 

^ Cliltty on Bills, ch. 9, p. 438 (8th edit 1888.) Quiere, Whether there 
might not be grounds to contend that the Acceptor was bound only for the 
value at the time of his acceptance ? 

^ Pardessus, Droit Comm. Tom. 5, art 1495. 

« Chitty on Bills, ch. 9, p. 4SS (8th edit 1883.) 
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only, unless otherwise agreed by the parties ; but it only sus* 
pends the right to recover the original debt until the credit hais 
expired.^ If the Holder be a mere agent, he has no right to 
accept payment in goods, in lieu of money, unless specially 
authorized so to do.’ If the Hidder accepts a draft or check 
on a bank or a banker, in pi^niedt of the Bill, it has been 
said that he is not obliged td gii^'%ip the Bill, before payment 
of the draft or ckM Il^ tod. if he does, the Drawer and the 
Indorsers are disdl^at*^^ therebj^’ If the Holder accepts such 


1 Sayer v. WagstafT, 5 Beavan, R. 415. 

2 Ibid. ; Howard v. Chapman, 4 Carr. & Payne, R. 508. 

3 Chitty on Bills, ch. 9, p. 433, 484 (8th edit. 1833) ; Marius on Bills, p. ^1, 

22. See, also, Hansard v. Robinson, 7 Barn. & Cressw. 90. Mr. Chitty 
(p. 433, 4.34) says : Payment is freciuently made by a draft on a banker ; in 

which case, if the' person receiving the draft do not use due diligence to get it 
paid, the person from whom he received it anti every other party to the Bill, 
will be dlsc^iargcd, but not otlicrwise, unless the Holder expressly agreed to 
run all risks; for a banker’s check is not money.” From this language it 
might be inferred, that, if the Holder took a draft on a banker, and presented 
it in due time, and it was dtsbonored, the Drawer and Indorsers, as well as the 
Acceptor, would still remain liable on the Bill. There is no doubt that the 
Acceptor will. But, upon principle, the Drawer and Indorsers would be dis- 
charged ; for, by their contract, payment should be made on the day of matu- 
rity, and in money. From a subsequent passage (p. 434) it would seem, that 
Mr. Chitty did not mean to inculcate a different opinion. He there says : 
“ When payment is made by the Drawee giving a draft on a banker, Marius 
advises the Holder not to give up the Bill until the draft be paid. Formerly 
the usage in London was otherwise when the Drawee was a respectable person 
in trade ; and in one case it was decided, that a banker having a Bill remitted 
to him to present for payment, was not guilty of negligence in giving it up 
upon receiving from the Acceptor a check upon another banker for the amount 
payable the same day, although such check be afterwards dishonored ; but in a 
subsequent case it was considered that the Drawer and Indorsers of a Bill would 
be discharged by the Holder's taking a check from and delivering up the Bill 
to the Acceptor, in case the check were not paid ; because the Drawer and 
Indorsers have a right to insist on the profluction of the Bill, and to have it 
delivered up on payment by them. If the Holder of a draft on a banker 
receive payment thereof in the banker’s notes instead of cash, and the banker 
fail, the Drawer of the check will be discharged. But if a creditor, on any 
other account than a Bill of Exchange, is offered cash in payment of his debt, 
or a check upon a banker, from an agent of his debtor, and prefer the latter, 
this does not discharge the debtor, if the cheek is dishonored, although the 
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draft or check, it will, ordinarily, discharge the Drawer and 
Indorsers, but it will operate, as to himself, as a conditional 
payment only ; that is, if, upon presentment, the check is duly 
paid by the bank or banker. But, if the draft or check is not 
presented for payment within a reasonable time by the Holder, 
and then the bank or banker fails, the Holder himself must 
bear the loss.^ If the Holder receives bank-notes of a bank 
in payment, then the Drawer and In^preers are discharged, 
and the Acceptor, also, if the bank had Wt then failed, although 
it should afterwards fail, and become utterly insolvent.^ But 
if the bank has actually then failed, although unknown to both 
parties, the payment will not be deemed valid in the bank-notes 
of such bank, unless the party receiving them has agreed to 
run the risk of their dishonor or of the insolvency of the bank.® 
§ 420. Where payment is duly made by an Acceptor, if he 
has not any funds of the Drawer, or other person for whose 
accommodation he accepts the Bill, he will be entitled to 
recover the amount from the Drawer, or other party, for 
whose accommodation he has made the acceptance. But a 
case has been put, where a Bill is drawn by A and B, and 
both sign the Bill, A as principal, and B as surety, whether 
the Acceptor, upon payment of the Bill, if he is a mere ac- 
commodation Acceptor without funds, has a right to recover 
the amount from A and B, or from A only. It has been held 
that he is entitled to recover from A only ; although it was 
admitted, in the same case, that the Payee, and every other 
Indorser, might hold both A and B responsible to them as 


agent fails, with a bfrijuice of his principal in his hands to a much greater 
amount*’ 

I Baylcy on Bills, ch. 7, § 1, p. SS6 to 244 (5th edit 1830) ; Id. ch. 9, p. 364 
to 369 ; Chitty on Bills, ch. 9, p. 434 (8th edit 1833) ; Ante, § 109, and note ; 
Want t\ Evans, 2 Ld. Raym. 930 ; Vernon v. Boverie, 2 Show. R. 296. 

Ibid.; Ante, § 111, and note, § 223, and note; Fogg v. Sawyer, 9 New 
Hainp. R. 365. 

3 Fogg v. Sawyer, 9 New Hamp. R. 365 ; Ante, § 225, and note. 
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joint Drawers.' But it may be doubted whether this doctrine 
is sound, for A and B must be both taken to be Drawers of 
the Bill, as to all parties ; and the Acceptor may have been 
induced to accept the Bill, quite as much as the Payee or other 
Indorser to take it, because B thereby became liable to him as 
surety for its due payment, in the character of a joint Drawer.* 
§ 481. The Acceptor may also, where he stands in the ap- 
parent relation to the ©rawer of a mere accommodation Ac- 
ceptor on the Bill, disd^rgfe the Drawer from liability to him 
for the payment thereof, if, in point of fact, he has made 
arranfrements with the real parties, for whose benefit the Bill 
has been drawn By the Drawer, by which, in contemplation of 
receiving funds from them, he has agreed to accept and pay 
the Bill, and he has in fact received such funds before and at 
the maturity of the Bill, but has applied them to other pur- 
poses. Under such circumstances the Acceptor is hehl bound 
to a[)ply the funds in discharge of such accommodation 
Drawer, onless they have been specially appropriated by the 
proper owners thereof to different purposes.* 

§ 188. In respect to the Drawer and Indorsers, who are 
liable to the Holder, upon the dishonor of the Bill, it is obvi- 
ous, that the debt of the Acceptor is not extinguished by their 
payment of the Bill ; and unless he be a mere accommodation 
Acceptor for them, or some one of them, the same rights will 
remain against him in their favor, which the Holder himself 
had. If he be a mere accommodation Acceptor, then, as to 
the party for whom he lias given such accommodation, he will 
stand discharged ; but not us to any other parties on the Bill. 
Where an antecedent Indq^ser duly pays the Bill to the 
Holder, he thereby discharges all the Indorses subsequent to 


* Griffith V. Reed, 21 Wend. R. 502. 

* See Brander v, Phillips, 16 Peters, R. 121 ; Chittjr on Bills, ch. 9, p. 449 
(8th edit. 1833 ) 

3 Brander i;. Phillips, 16 Peters, R. 121. 
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his own indorsement ; but those before it will .still remain 
bound to him. 

§ 4>28. But every Indorser who is called upon to take up a 
Bill by the Holder should perfectly assure himself, not only 
that the party applying for payment is the true and lawful 
Holder of the Bill, but also, that there have not been any 
laches, either by such Holder, or by any other party which 

will affect the merits of the claim s^ainst him ; for, if there 

have been such laches, by which the (vior parties on the Bill 
have been discharged, any Indorser who shall unnecessarily 
pay the Bill will not thereby revive the liability of the prior 
parties, or be entitled to recover against Thus, if a 

Bill has been refused acceptance or payment, and due notice 

thereof has not been given by the Holder, or other party to 
the Bill, so as to bind the antecedent parties, payment by any 
subsequent Indorser who has not received due notice, will not 
revive the liability of the antecedent parties, but they will 
remain discharged.’* So, if the prior parties have not received 
due notice of the dishonor of the Bill, and a subsequent In* 
dorser shall pay it to the Holder, from which payment he is 
exonerated by the Holder’s laches in giving him notice a day 
too late, such payment will not bind the prior parties; for 
he has no right, by such payment, to place them in a worse 
situation than they would otherwise have been.^ The same 
rule will apply to payments by an Acceptor supra protest, 
where there has not been a due presentment thereof to the 
original Drawee at the maturity of the Bill, or a due protest 
thereof if presented, or due notice thereof to him before his 
. payment ; for, under such circumstances, he is not bound to 

A 

T 

^ Cliitty on Bills, cb. 9, p. 426 (8tb edit 1833.) See Konig v. Bayard, 1 
J?eters, R. 262. 

* Ibid. ; Roscow v. Hardy, 1 2 East, R. 434. 

3 Turner r. Leech, 4 Bam. & Aid. 451. 
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pay the Bill ; and the antecedent parties, who might otherwise 
be bound, will be discharged thereby from all liability.^ 

[§ 428 a. As to the time when payment must be made,* in 
order to fully discharge the parties to the paper, it seems to 
be clear that payment of the debt alone, after action brought^ 
is not a bar to the further maintenance of the action, but only 
affects the question of damages ; and the Holder is entitled to 
prosecdte his suit for noRsinal damages and costs, ^ unless, in- 
deed, the amount received by hirp was expressly or impliedly 
received in full discharge of the action, both foi^ debt and costs.^ 
§ 424. In the next place, let us consider, what other &cts 
of the Holder wiHtconstitute a good discharge of the Drawers 
and Indorsers of a Bill, and of other persons who are collate- 
rally liable therefor. In respect to the Acceptor, what has 
been already said of the cases where he is discharged from his 
acceptance by operation of law, or by an agreement with the 
Holder, or by a release, or by any other extinguishment of the 
debt, will geneildly apply here, in cases of non-payment of the 
Bill after acceptance.^ But, in respect to the other parties, 
other and very different consideration^ may arise. 

§ 425. First, then, the Drawer and the Indorsers will be 
discharged by any valid agreement between the Holder and 
the Acceptor, founded upon a valuable consideration, in which 
the Drawer and Indorsers respectively do not concur, whereby 
time is given to the Acceptor for payment of the Bill after it 
is due, or payment is postponed to a future time, although the 
Drawer and Indorsers have been fixed by due presentment, 


1 Chitty on Bills, ch. 8, p. 878 to 881 (8th edit. 18^) ; Hoare v. Cazenove, 
16 East, K. 398 ; Mitchell v. Baring, 10 Barn. & Cressw. 4 ; Konig Bayard, 
1 Peters, R. 250. 

* Goodwin v. Cremer, 16 Eng, Law & Eq. R. 90 ; S. C. 17 Jur. 2 ; Kemp v. 
Balls, 28 Eng. Law & Eq. R 498 ; S. C. 10 Exch. 607 ; Randall v. Moon, 14 
Eng. Law & Eq. R. 243 ; S. C. 12 C. B. 261 ; Tarin r. Morris, 2 Dallas, 115. 

3 Thame i;. Boast, 12 Ad. & El. N. S. 808. 

4 Ante, § 265 to 272 ; Chitty on Bills, ch. 9, p. 426 (8th edit. 1888.) 
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protest, and notice thereof.^ For, otherwise, in every such 
case, the Drawer and Indorsers would, without their concur- 
rence, be held liable for a period beyond the terms of their 
contract, and might suffer damage thereby.® The rule may 


1 Chitty on Bills, ch. 9, p. 441 to 444, 451, 452 (8th edit. 1833); Bayley on 
Bills, ch. 9, p. 338, 339 (5th edit. 1830) ; English v. Darlcy, 2 Bos. & Pull. 61 ; 
Gould V. Robson, 8 East, R. 576 ; Clark v. Devlin, 8 Bos. & Pull. 365 ; Smith 
v. Becket^ IS East, R. 187 ; Hubbly; t*. Brown, 16 Johns. R. 70 ; Wood y. Jef- 
ferson County Bank,*^ 9 Cowen, R. 194 ; Browne v, Carr, 7 Bing. R. 508 ; Kolte 
V, f/is Creditors, 1 9 Martin, R. 9 ; Bank of United S^^ates r. Hatch, 6 Peters, 
R. 250 ; Nobdell v. Niphler, 4 Miller, (Louis.) R. 294 ; Mfllaudon v. Arnous, 15 
Martin, R. 596*; Mottram v. Mills, 2 Sandf. Sup. Ct («Me.) R. 189. * 

3 Ibid. The general grounds of this doctrine are well stated by Mr. Chief 
Justice Best, in delivering the opinion of the Court in Philpot v. Briant (4 
Bing. R. 717, 719, 720, 721). His language is : “A creditor, by giving further 
time for payment, undertakes that he will not, during the time given, receive 
the debt from any surety of the debtor ; for the instant that a surety paid the 
debt ho would have a right to recover it against his principal. The creditor, 
therefore, by receiving his debt from the surety, would indirectly deprive the 
debtor of the advantage that he had stipulated to give himil^Tf the creditor had 
received from his debtor a consideration for the engagement to give the stipu- 
lated delay of payment of the debt, it would be injustice to him, to force him to 
pay it to any one before the day given. If, to prevent the surety from suing 
the principal, the creditor refuses to receive the debt from the surety, until the 
time given to the debtor for payment by the new agreement, the surety must 
bo altogether discharged, otherwise he might be in a situation worse than he 
was in by his contract of suretyship. If he be allowed to pay the debt at the 
time when he undertook that it should be paid, the principal debtor might have 
the means of repaying him. Before the expiration of the extended period of 
payment, the principal debtor might have become insolvent A creditor, by 
giving time to the principal debtor, in equity, destroys thb obligation of the 
sureties; and a couyt of equity will grant an injunction to tfcstrain a creditor, 
who has given further time to the principal, from bringing an action against the 
surety. This equitable doctrine, courts of law have applied to cases arising on 
Bills of Exchange. The Acceptor of a Bill of Exchange is considered as the 
principal debtor ; all thSt(^|ltlmr parties to the Bill are sureties, that the Acceptor 
shall pay the Bill, if presented to him on the day it becomes due, and 
if he does not then take it up, that they, on receiving notice of its non-pay- 
ment, will pay it to the Holder. If the Holder gives the Acceptor further time 
for payment, widiout the consent of the Drawer or Indorsers, he dischai^es 
them from all the liability, that they contracted, by becoming parties to the Bill ; 
but delay, in suing the Acceptor, will not discharge the Drawer or Indorsers, 
because such delay does not prevent them from doing what, on receiving notice 
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be laid doMm in more broad and general terms, that the Hold- 
er’s discharging, or giving time to any of the parties on a 
Bill, will be a discharge of every other party, who upon pay- 
ing the Bill, would be entitled to sue the party, to whom such 
discharge, or time, has been given.^ If the party discharged, 
or to whom time is given, be a mere accommodation party, it 
has been said, that the rights of the Holder agmnst the party, 
for whose accommodation the Bill was drawn, indorsed, or 
accepted, will not he varied by su^h discharge or giving time ; 
for Such party does not sustain any injury thereby.^ But this 
doctrine has be^. thought to be open to much question, find 
can scarcely, in tlill'present state of the authorities,* be deemed 
to be settled law." However this may be, the general doctrine 
as to the effect of giving time has been imported from courts 


of non-payment by the Acceptor, they ought to do ; namely, pay the Bill thcm- 
sclvcfl. The time cllj^payment must be given by a contract tliat b binding on 
the Holder of the Bill ; a contract, without consideration, is not binding on 
him ; the delay in suing is, under such a contract, gratuitous ; notwithstanding 
such contract, he may proceed against the Acceptor, when he pleases, or re- 
ceive the amount of the Bill from the Drawer or Indorsers. As the Drawer 
and Indorsers are not prevented from taking up the Bill, by such delay, their 
liability is not discharged by it ; to hold them discharged, under such circum- 
stances, would be t^absolve them from their engagements, without any reason 
for so doing. In the case of the partners of the Arundel Bank v, Goble, which 
is to be found in a note to Chitty on Bills, (p. 296,) and the accuracy of which 
note is proved by my brother’s report to us, of what passed at the trial of the 
cause before him, that point b decided. The Acceptor applied to the Holders 
for indulgence of some months ; they, in reply, wrote to the Acceptor, inform- 
ing him, that they would give him the time that he required, but that they 
should expect interest. On a motion for a new trial, the Court of King’s Bench 
held, that, as no fiesh security was taken from the Acceptor, the agreement of 
the plaintiffs to wait was without consideration, and « did not discharge the 
Drawer. This is a stronger case than the present our case, there is no 
agreement for any particular time, nor any consideration for the giving the 
time, that was given to the Acceptor.” 

t Bayley on Bills, ch. 9, p. 338, 339 (dth edit 1830); Sargent v. Appleton, 
6 Mass. R. 85. 

3 Bayley on BUb, ch. 9, p. 338, 339, 3i0 (4th edit 1830.) 

3 See Post, § 432, and note. 
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of equity into courts of law, as a fit and proper rule to gov- 
ern in commercial contracts of this nature ; ^ although it is un- 
known in other cases of contract at the Common Law ; ^ and 
it certmnly has much intrinsic justice to recommend it. 


1 1 Story, Eq. Jurisp. § 324 to 326 ; 2 Story, Eq. Jurisp. § 883 ; Samuell v. 
Howarth, 3 Meriv. 272; Oakeley v. Pasheller, 10 Bligh, N. R. 548. See also 
the cases collected in Pitman on Principal and Surety, ch. 5, p. 157, 171 to 
187, wher^ the principal anthoritiei are collected. Combe t?. Woolf, 8 Bing. R. 
156. See also BouUbee v, Stubbs, 18 Yes. 20. 

^ See Pitman on Principal and Surety, ch. 5, p. IJ^ to 187 ; Davey v. Pren- 
dergrass, 5 Barn. & Aid. 187. In this case. Lord TjjjHHFden said : “ Looking 
at the nature of the security in this case, it is imposItHiP^o say that the sureties 
sustained any prejudice by what has taken place ; for, if the first £100 was not 
paid, immediate execution might have issued, and it could not have been set aside. 
Tlic ground, however, of my opinion in this case is, that general rule of the Com- 
mon Law, which requires that the obligation, created by an instrument under seal, 
shall be discharged by force of an instrument of equal validity. The operation of 
that rule is, indeed, sometimes such, as to make it imperative upon a court of 
equity to interpose and grant relief ; but it by no meatia J^ows, that the rule of 
law is to be bi^ken down, because a court, having jttfbvl^n of another kind, 
will interpose, where there is a particular case, in whidfiro tule of law may be 
found to operate harshly. There is a great objection to a court of law taking 
upon itself to act as a court of equity, because they have not the means of doing 
that full and ample justice which the particular case may require. We ought 
not, therefore, to interpose in a matter, which seems peculiarly to belong to the 
jurisdiction of a court of equity. If a parol agreement is entered into, to give 
time to the parties, supposing it not the case of a surety, but simply the case of 
a common bond, conditioned for payment of money at a certain day, it will not 
prevent the party from proceeding at law immediately, whatever the considera- 
tion for the delay may be. And, if that be so, how oan giving of time to a 
third person, by such an agreement, prevent the obligee of' the bond from pro- 
ceeding at law against the surety ? There may, indeed, be such a considera- 
tion for the agreement, as may induce a court of equity to direct, that the 
party shall not proceed to enforce his remedy at law. But a parol agreement 
of this nature can never operate to control the obligation of this bond in a court 
of law. The decisMS»i|^#hich have taken place in the courts of equity, in 
oases of this nature, ii||p always, as I understand them, proceeded on the no- 
tion, that, at law, the thing prayed for could not be done. Bills of Exchange 
stand upon a very different footing ; there the Law Merchant operates, and the 
courts of law decide upon them with reference to that law. Guaranties for 
the payment of debts are noft, in general, instruments under seal, and there is 
no strict technical rule, which, as to them, prevents a court of law from looking 
to the real justice of the case.’* 
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§ 426. But the qualifications of the rule are important to 
je considered. The agreement must be clear, that further 
time is to be given for payment to the Acceptor or other party; 
it must be without the concurrence of the other parties ; and it 
must also be founded upon a valid and valuable consideration. 
If either fact fail to be made out in proof, there is an end of 
the defence ; for an agreement, without a valuable consideration 
to support it, is void ; and mere acquiescence or delay, without 
an agreement, is but a passive ope^gtion, and rests solely in the 
pleasXire of the Holder, who is not bound to active measures, 
after the other to the Bill are fixed by due notice.' iSo, 

also, if the other j^rties concur in granting the delay, and in 
the agreement for that purpose, they can have no ground to 


1 Chitty on Billn, ch. 9, p. 442 to 444, 446, 447 (8th edil. 1886) ; Plulpot w. 
Brian t, 4 Bing. R. 717 ; McLenioro v, Powell, 12 Wheaton, R. 664 ; Crawford 
V. Millsj)augh,*13 Johns. R. 87 ; 1 Story, Eq. Jurisp. § 324 to 326 ; 2 Story, Etp 
Jurhp. § 883 ; Price v. Edmunds, 10 Barn. & Cressw. 578 ; Burrill y. Smith, 
7 Pick. R. 291 ; Bank of Passamaquoddy, 3 Mason, 606.* Upon this 

subject, Mr. Chitty 'say*: ** There is no obligation of active diligence, on the 
part of tlie Holder, to sue the Acceptor or any other party, and he may be pas- 
sive, and forbear to sue as long as he chooses ; but he must not so agree to give 
time to the Acceptor, as to preclude himself from suing him, and suspend his 
remedy against him, in prejudice of the Drawer and Indorsers. This rule, 
founded on the principle that the Holder by enteaing into a binding engage- 
ment to give time to the Acceptor, renders him le^s active in endeavoring to 
satisfy the Bill, than he probably would otherwise be, if he continued liable to 
an immediate action, at the suit of the Holder ; besides, if a Holder agrees to 
give indulgence for a certain period of time, to any one of the parties to 
a Bill, this takes away his right to call upon that party for payment before the 
period expiA:s ; and not only to call upon him, but on all the intermediMe par- 
ties ; for, otherwise, if he were to oblige them to pay the Bill, they could imme- 
diately resort against the very person whom the Holder has indulged, which 
would be inconsistent with his agreement, and a fraud upon him. In courts of 
equity, the now settled doctrine is, that giving time tpt ^.principal, without the 
concurrence of a surety, discharges the latter ; and, if tH|wligec of a bond with 
a surety, without communication with a surety, take Notes fVom the principal, 
and give further time, the surety would, in some cases, be dischai^ed, though he 
would not be so at law (except in the case of bail,) for a specialty is not dis- 
charged by a mere Simple contract” Chitty on Bills, ch. 9, p. 442, 443 (8th 
edit. 1833) ; Id. p. 445, 446. 
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complain, that it is to their iigury ; for Voknti non fit infiiria} 
The same rule will prevail, as it seems,® if, in making the dis- 


1 Bayley on Bill*, ch. 9, p. 340, 841 (6th edit. 1880) ; Suckley v. Furse, 15 
Johns. R<« 388 ; Oxford Bank v. Lewis, 8 Pick. R. 457 ; Forster ,v. Jurdison, 
16 East, R. 105 ; Stevens v. Lynch, 12 East, R. 38; Bruen v. Marquand, 17 
Johns. R. 58; Gloucester Bank v. Worcester, 10 Pick. R. 528; Parsons v. 
Gloucester Bank, 10 Pick. R. 533; Smith v, Hawkins, 6 Connect R. 444; 
Chitty on Bills, ch. 9, p. 448, 449 (8th edit 1888) ; Clarke v, Devlin, 8 Bos. & 
Pull. 863. 

[3 This is now tlys well settled ISw. Hutchins v. Nichols, ] 0 Cush. R. 299 ; 
Sohier v. Loring, 6 Cush. 545. Metcalf, J., there said : It is settled, in Eng- 
land, that a discharge or giving time, by a creditor ta l^^principal debtor, will 
not discharge the surety, if there be an agreement be<»|^n the creditor and the 
principal debtor that the surety shall not be discharged. And this rule of law 
is applicable to parties to Bills of Exchange and Promissory Notes, who are 
liable only on the failure of prior parties, though they are not technically sure- 
ties of those parties. 1 Steph. N. P. 936 ; Montagu on Composition, 86 ; Burge 
on Suretyship, 210 ; Chitty on Bills, (10th Amer. edit.) 420 ; Byles on Bills, (2d 
Amer. edit.) 202. See also Mallet v. Thompson, 5 Esp. R. 178. The same 
doctrine was advanced by Messrs. Hamilton and Riker^ argument, and was 
recognized b|r the Supremo Court of New York, in Stei|jj|||t v. Eden, 2 Caines, 
121, very soon after it had been laid down by Lord Eldon, in Ex parte Gifford, 
6 Ves. 805. In this lasttease. Lord Eldon said sureties would not be discharged 
by a discharge of the principal, if there was ‘ a reserve of the remedy ’ against 
the surety, and that Lord Thurlow had so admitted in a previous case not 
reported. He afterwards laid down this principle more authoritatively in Boult- 
bee V, Stubbs, 18 Vcs. 20, i^nd Ex parte Car^taira, 1 Buck, 560. In Ex parte 
Glendinning, 1 Buck, 517, he said : * If a man by deed agree to give his prin- 
cipal debtor time, and in the deed expressly stipulates for the reservation of all 
his remedies against other persons, they shall still remain liable, notwithstand- 
ing tlie arrangement between their principal and the creditor.’ 

“ In Nichols v. Norris, 3 Barn. & Adolph. 41, the Court of King’s Bench 
decided that a composition like that in the present case, made with the Indorser 
of a Note given for his accommodation, did not discharge the Maker. It was 
said by the Court, that such composition deeds were very common, and that the 
special proviso took the case out of the common rule as to the discharge of sure- 
ties by giving time to the principal. 

**In 1846, the case^j^Kearsley u. Cole, 16 Mees. & Welsh. 128, came before 
the Court of . Excheqii^. That was an action for money paid for the defend- 
ant, for whom the plaintiff had been surety. The defence was, that the defend- 
ant had made an assignment to his creditors, who had covenanted not to sue 
him. But it appeared that there was a proviso, in the deed of assignment, that 
any creditor might execute it without prejudice to any speciftc lien or security. 
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charge, the Holder expresalj reserves all his rights against 
the Indorsers, or other parties to die Bill.^ 


or to my claim against any surety, and tbat this proviso was inserted with the 
knowledge and consent of the plaintiff. He was afterwards called on as surety 
of the defendant, and paid the claim. ' The question was, whether tKis payment 
was to the use of the defendant, or was a vo^ntary payment, which gave him 
no right to reimbursement. The Court held that the plaintiff was entitled to 
recover ; he not haying been discharge from his suretyship by the deed of 
assignment. The opinion of the Court was given by Mr. Baron Pkrke, who 
fully and clearly stated the decisions, an<^ the principles upon which they were 
made, as follqws : * The question is, what is the effect of a^ischarge witl» reserve 
of remedies consented to by the surety ? We do not mean to intimate any 
doubt as to the effeewf'a reserve of remedies without such consent ; and the 
cases are numeroUlMInt it prevents the discharge of a suroty, which would 
otherwise be the result of a composition with, or giving time to, a debtor, by a 
binding instrument ; and the reserve of remedies has that effect upon this prin- 
ciple — first, that it rebuts the implication tbat the surety was meant to Ihs dis- 
charged, which is one of the reasons why the surety is ordinarily exonerated by 
such a transaction and, secondly, that it prevents the rights of the surety 
against the debtor being impaired — the injury to such rights being the other 
reason ; for the dejjtor cannot complain if, the instant afterimrds, the surely 
enforces those riHv against him ] and his consent that the cimitor shall have 
recourse against the surety is, impliedly, a consent that tlie surety shall have 
recourse against him. This is the effect of what Lord^Eldon says in Kx parte 
Gifford and Boultboe v. Stubbs, as to the reserve of remedies ; and tbo general 
proposition, that, with that recourse, the composition or giving time does not dis- 
charge the surety^ is supported by those and the following cases : £x parte 
GIcndinning ; Nichols v, NorHI ; Smith v. Winter, 4 Mecs. & Welsh. 454, and 
others. This point must, therefore, be considered as settled. Some remarks 
have, indeed, been made by Lord Denman, in the case of Nicholson v. Revill, 
4 Adolph. & Ellis, 675, on the doctrine of Lord Eldon in Ex parte Giffonl, 
throwing doubt on correctness, on the supposition that Lord Eldon had held 
that a creditor could rdease one jdnt and several debtor, and hold another 
liable by a reserve of remedies; which would certainly be against the decision 
in Cheetham v. Warrl, 1 Bos. & Pul. 630, unless the instrument of release could, 
by reason of the context, be construed to. be a covenant not to sue, as it was in 
the case of Solly v, Forbes, 2 Brod. k Bing. 88. But we consider it clear tbat 
Lord Eldon meant only to apply the doctrine to» yasis where there was no 
release, but a composition, or giving time, not amoi^mg to a release, which is 
the present case ; and with reference to it, the rule lirid down by Lord Eldon is 

^ Stewart a. Eden, 2 Caines, H. 121 ; Nichob a. Norris, S Bam. & Adolph. 
41, note ; Tombeckbe Bank v, Stratton, 7 Wetid. B, 429 ; Bidley a. Baldwin, 
7 Wend. R. 289. See Bedford a. Deakin, !2 Barn. & AM. 2l0 ; l^ly v. Forbes, 
2 Brod. & Bing. 88. 

B. OP EX. 
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§ 4£7* So, if in point of fact, the Holder allows time to the 
Acceptor, upon a vidid and obligatory agreement ; still, if, un« 
der all the circumstances, there is, and can be, no delay beyond 
what is definitely allowed by law to the party, it will not vary 
or affect the rights of the Holder. Thus, for example, if the 
Acceptor is sued, and a cognovit is taken for the sum, payable 
at as early a day as judgment can otherwise be obtained in 
the suit, the other parties to the Bill will not be thereby exon- 
erated.^ So, if the .Holder takes security for the payment of 
the Bill, from the Acceptor, but without any agreement for 
delay, or any further allowance of time,' that not exonerate 
the other parties.’ 

§ 4<S8. The question may also arise. Whether the giving of 
time by the Holder to one joint DrawOr, or Indorser, or Ac- 
ceptor, will discharge the other joint parties to the Bill. Upon 
the same principle, as that which is applied to the case, where, 
the Holder covenants not to sue one joint contractor, it would 
seem, that it' will not be a discharge ; for it is ilinere personal 
contract with him, for the breach of which a remedy may lie 
by him alone, but it will not be equivalent to a release. So, it 
seems, that where several persons are jointly and severally 
liable upon a contract, tbe giving of time to one, or proceed- 


not in^peachod by Lord Denman’s remarks/ And the decision of the* Court was, 
that the surety’s consent to the creditors’ reserve of their t^medy against bim 
did not alter the law of the case in &vor of the principal. 

** These doctrines were incidentally recognized by Mr. Justice Wilde in 
American Bank v. Baker, 4 Met, 175, and were adopted and applied by the 
Court of Appeals of Maryland, in CUgett v. Salmon, 5 Gill & Johns. 814.”] 

1 Chitty on Bills, ch. 9, p. 447, 448 (8th edit 18S8 )l; Fentum v. Focock, 
5 Taunt. B. 192; Price Bdn^unds, 10 Barn. & Crettw. 578; Lee v, Levi, 
4 Bam. & 890j9|paDett u. Holmes, 18 Johns. B. 28; Isaac v. Daniel, 

8 Addph. & Elfis, Sf m 

8 Fring V. Clarkson, 1 Bam. 8c Ctessw. lA; Bedford r. Deakin, 2 Staikie, R. 
178; Suckleyv. FnrBe,.15 Johns. B. 888; Twopenny Young, 8 Bam. & 
Cressw. 208 ; Bayley on Bills, ch. 9, p. 868 (5ih edit *1880) ; Chitty on Bills, 
ch. 9, p. 446 (8th edit 1888) ; Lumley o. MusgraTe»4 png. N. C. 9 ; Mohawk 
Bank u. Van Horne, 7 Wend. B. 117 ; Bailey u. Baldwin, 7 Wend. B. 289. 
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ing in a suit against one, even to judgment, but without any 
satisfaction, will be no discharge of the other.^ Indeed, it has 
been thought, that it will make no difference, in such a case, at 
law, whatever might be the case in equity, (upon which some 
doubt may be entertained,) that one of the joint parties upon the 
Bill is, in fact, a surety for the other ; at all events, if he is 
not stated to be so upon' the face of the Bill ; for, under such 
circumstances, as to the Holder, he may and should be treated 
as a joint principal, without any reference to his actual relation 
to the other joint contractor, since he chooses to place himself 
in that predicament, as jointly liable, as principal, u^on the 
Bill.^ [In a re<^t English case before the ‘Queen’s Bench, 
one maker of a Note, who was known to the Payee to be only 
an accommodation maker, or surety for the others, was held to 
be discharged by the Payee’s giving time (by a binding con- 
tract so to do) to the other makers, who were the real debtors, 
although, on the face of the Note, he was a joint principal.®) 


^ See U. States v. Cushman, 2 Sumn. R. 310, 426 ; Lechmere v, Fletcher, 
1 Cromp. & Mees. R. 628; Pothier on Oblig. n. 271, 272; Price v, Edmunds, 
10 Barn. & Cressw. 578. But see Hall v, Wilcox, 1 Mood. & Rob. 58; Wilson 
V. Foot, 11 Met. R. 285 ; Oxford Bank v. Haynra, 8 Pick. R. 423. 

2 Ibid. But see Pitman on Principal and Surety, p. 167 to 192, where the 
principal authorities are collected. Mayhew v. Crickett, 2 Swans. R. 185; Post, 
§432. 

[3 Pooley V. Harradine, 7 Ell. & Bl. 481 ; 40 Enpj. Law & Eq. 96. In this 
case Coleridge, J., said : ** This was an action by the Payee against the Maker of 
two Promissory Notes. The defendant pleaded, by way of equitable defence, 
that the Notes were made by him jointly with J. Harradine and T. Harradine, 
and that he made them at the request and for the accommodation of J. Harra* 
dine, as the surety only of J. Harradine, and to secure a debt due from J. Har- 
radine solely to the plaiutiiT, and without value or consideration ; and that the 
Notes were delivered to the plaintiff, and accepted bv him from the defendant, 
upon an express agreement between them that the iRendant should be liable 
thereon as surety only for the said J. Harradine, and t^t the plaintiff, at the 
time the Notes were made, hwl notice and knowledge of the same having been 
so made by him as such surety. The plea then stated, that the fdaintiff, whilst 
Holder of the Notes, without the knowledge or consent of the defendant, for a 
good and valuable contideration, a^ed to give, and did give, the said J. Har- 
radine time for the payment of the Notes, and forbore to enforce them, and that 
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§ 429. Secondly. When, and under what circumstances, 
will a Release given by the Holder to one party upon the Bill, 


he could and might, had he not given such time, have obtained payment from 
the said J. Harradine. 

** The plaintiff ha^ng demurred to this plea, we have to determine whether 
the facts stated in the pica aiiount to an equitable defence at law. It seems to 
have been thought that the dneharge of the surety, by such giving time to the 
principal, was founded on a variation of the contract between the creditor and 
the surety ; and, if that be so, it necessarily follows (the rule of evidence as to 
not varying a written contract by ppol being the same at l^w and in equity) 
that no parol contemporaneous agreement could be allowed to vary the contract 
in the case of a written instrument. Probably the cases at law would be too 
strong to make it proper for us, not sitting in a court of error, to decide con- 
trary to the current of authorities* on this subject, were We disposed so to do, if 
the case now before us were that of a legal plea. 

“ It is important, however, for the decision of this case, to consider whether, in 
equity, the doctrine of the discharge of the surety, by time given to the principal 
debtor, is confined to cases where the relation of suretyship appears on the original 
contract betwt^en the creditor, the principal, and the alleged surety, or whether 
an ecjulty does not arise from the relation of the co-dbligors or co-promisors inter 
sc, and on the knowledge by the creditor of the*existence df that relation. In the 
case of Ilollier v, Eyre, Lord Cottenham, in delivering his ^linion in the House 
of Lords, laid down the rule of law relied upon by the counsel for the plaintiff 
ill the argument before us, that * the question, whether the plaintiff, as be- 
tween himself and the grantees, was a principal in the grant of the annuity, or 
only a surety for the payment of it by another, must be ascertained by the terms 
of the instruments themselves. . No extraneous evidence,' said he, * is admissible 
for that purpose.’ In this doctrine we entirely concur ; and we think that if the 
discharge of the surety could only be effected by establishing that there was a 
different contract, as between the creditor and the alleged surety, from that ap- 
parent on the written contract, as for instance; that the latter would be liable, 
not primarily, but collaterally ouly, on the default of the principal debtor, we 
should be satisfied that the defence was not made out It remains, however, 
to consider whether, assuming the contract, as between the creditor and the 
parties contracting with him, to be (as apparent on the face of the written docu- 
ment) a priraar}', and not a collateral liability, an equity does not arise from the 
relationship of the principal and surety inttr sc, known to the creditor. 

“ The counsel for the defendant, on the argument, referred us to the observa- 
tions of Lord Cottenhan^in Hollier v. Eyre, immediately following the passage 
referred to by the plaintiff's counsel. He proceeds as follows : * But although 
all the grantors were principals as between them and the grantees, yet, as 
betweeh themselves, some of them might be sureties for others ; and if it were 
established that such was the case as between the plaintiff and Lynch, and that 
the grantees knew that such was the case, they might, by their dealing with 
Lynch, have raised an equity in favor of the plaintiff, entitling him to the pro- 
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discharge the other parties thereto “i A discharge, or release, 
by the Holder, to any party upon the Bill, will not discharge 

tection of a court of equity against the legal consequences of the instruments 
he joined in executing. This distinction is perfectly well settled, and is the 
ground of many of the decisions.* In page 61, Lord Cottenham says: * 1 was 
anxious to explain my views of the law upon th|| subject, assuming that the 
plaintiff was only a surety^ from the be^nning, that is, as between himself and 
the co-grantors of the annuity, for, as between himself and the grantees, I think 
it quite clear that he was a principal grantor. To affect the grantees in that 
case with any Equities arising from the plaintiff being only a surety, they must 
have had notice of^t at the date of the traifsaction.’ . 

From these passages it seems to us that the rule, as laid down by Lord 
Cottenham, in the House of Lords, may be inferred to be that equities, such as 
that which we are discussing, may arise, dehor34he written agrement, from the 
relation of the principal and surety, inter ss, if known to the creditor, and that 
such knowledge may be proved either from what appears on the face of the 
written instruments, or from evidence aliunde* That learned Lord uses the 
expression * at the date of the transaction,* which the reporters in the marginal 
note of the case seem to have understood as meaning the date of the original 
grant, but fitnn the context, and the passages which follow in the same page, wc 
are disposed to understand them as referring to the time of the transaction or 
dealing, alleged to anl^t to a dischar^ of the surety. 

** The first part or these observations was under the notice of the Court of 
Common Pleas, in the recent case of Strong v, Foster, and certainly warranted 
them in concluding that the rule of law and equity is the same so far as to pre- 
vent any alteration in the original contract being set up by parol evidence ; but 
the latter observations seem not to have been before the Court, abd it was not 
ultimately necessary for them to give any judgment upon the validity of the 
plea or on the point now before us, as it turned out that the truth of the plea 
was not established by the evidence ; and although there are strong observations 
of the learnbd Judges on the subject of the rule being the same at law and in 
equity, they distinctly leave the question as to the validity of the plea unde- 
cided, and as admitting of great doubt ; one of the learned Judges states that he 
should wish to look into authorities before giving any opinion on that part of 
the question. They decided the case on the question of evidence, holding that 
there was no proof of suretyship in the sense used in the plea, and that there 
was no proof of such a dealing as would discharge a surety. , The latter ground 
would have been sufficient to dischoige the rule, but still they seem to have 
thought that the agreement mentioned in the plea was^tfae essential part of the 
plea, and do not consider whether the fact of the suretyship, as between the 
principal and the surety, and the knowledge of the creditor, was pot snfikient 
That view of the case not having been presented to them, and they having de- 
cided the case on the question of the evidence, we cannot tn^ the case of 
Strong n. Foster as judicially determining the present question. 

The Court of Common Pleas, in that case, referred also to a more recent 
46* 
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the antecedent parties, who are liable to him for the debt, but 
will only discharge the subsequent parties ; since the antece- 


authority, the case of Davies v. Stainbank, before the Lonls Justices, as an 
authority that the rule was the same in equity as at law. Mr. Kochfort Clarke, 
one of the counsel for the ‘plain tiif in equity in that case, has kindly furnished 
us with the short-hand writes notes of the judgments of the Lords Justices in 
that case, agreeing with the account of the decision which he gave to us as 
amicu9 curiott at the close of the argument in the case at bar ; and these judg- 
ments, agreeing, as they do, with the doctrine and principles laid down by Lord 
Chancellor Cottenham, in Hollier v. Eyre, throw considerable* light on what is 
the real doctrine of courts of equity on the subject before tis. It appeared in 
that case that Daniel Davies, the plaintiff in equity, had been sued at law in 
this* court on two Bills of Exchange, dated 1847 and 1848, for £1,000 each, 
drawn by Benjamin Davies, his^ephew, upon and accepted by him in favor of 
Messrs. Stainbank, the plaintiffs at law and defendants in equity, and, as alleged 
by him, merely by way of surety for the drawer, Benjamin Davies, who was 
lai^ely indebted to the Payees. The defendant in the action at law had pleaded 
pleas of satisfaction and set-off, and, having failed in his defence at law, filed a 
bill in oquit)', alleging that he had discovered that the Messrs. Stainbank had 
given time, by a binding arrangement, to Benjamin Davies, and thereby dis- 
charged the plaintiff in equity, the alleged surety. Considerable discussion, we 
understand, took place on the question as to whether the suitable matter could 
have been taken advantage of at law, but it appears from the judgment that it 
became unnecessary for the Court to come to any decision on that point. The 
surety, however, was released in equity, and, as we understand the case, upon 
the very ground of equity which we are now discussing. 

** Lord Jdstice Knight Bruce, after stating the facts of the case, says : * We 
have since considered the whole controversy so far as the judgment at law has 
not rendered it necessary to do so, that, judgment having reduced the dispute 
between the litigants to these points, First, did the plaintiff accept the two Bills 
of Exchange as a surety for Benjamin Davies ? Secondly, was that known to 
Messrs. Stainbank when they took the Bills? Tbirdlyt was the plaintiff’s 
resiionsibility to Messrs. Stainbank upon the Bills, whetiier in the nature of a 
fioating guarantee or otherwise, of such a kind as to be liable to be dischaiged 
by their giving time, if they should give time, to Benjamin Davies without the 
consent of the plaintiff, that is, be so discharged, at least in equity, if not at law 
also ? Fourthly, did Messrs. Stainbank give time to Mr. Benjamin Davies with- 
out the plaintiff's assent, and in such a manner as to cfischaxge him equitably 
if not legally ? Fifthly, could Ihe plaint, who did not raise this point by way 
of plea or defence to the action, have effectually done so ? and, Sixthly, whether 
the jutigmeat at law precludes him from equitable relief. The plaintiff main- 
tained the eSfirmative of the first, second, third, and fourth of these questions, 
and the negative of the two others. . With regard to the first, second, and third, 
I think the plaintiff baa estahlisheid his case by the evidence, and is certainly so 
far right It seems to me that a creditor who holds a floating guarantee from 
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dent parties are in no wise injuriously affected, as to their rights, 
by the discharge.^ And it will make no difference in such 

a surety cannot, without the surety's consent, gire time to the , principal debtor 
as to a portion of the debt, without reserving the creditor's rights against the 
surety, and yet hold the surety liable for that portion ; the necessary conse- 
quence of the act being that, for a period of more^r less duration,' the principal 
debtor is protected at once against the creditor and against the surety from a 
demand or payment of the amount so dealt with.’ 

The Lord Justice, after examining the nature of the arrangement made be- 
tween the creditor and the principal debtor, proceeds as follows : * If, then, this 
agreement becanlb, as 1 think it did, bindftig on Messrs, l^tainbank and Benja- 
min Davies, it had, in my opinion, the effect of discharging the plaintiff, if not 
both at law and equity, at least in equity, from responsibility to Messrs. Stain- 
bank upon the Bills, unless the plaintiff assented to it, for it did not reserve to 
the creditors liberty to proceed as they otherwise might have done against him, 
and the conclusion is, 1 think, therefore inevitable, that, upon the assumptibn of 
the two Bills not having been satisfied, an assumption which the verdict and 
judgment at law sanction and render necessary, the agreement extended to the 
debt represented or secured by the two Bids, and very materially, and to his 
prejudice, as he has, I conceive, a right to say, affected his rights, remedies, and 
position in respect of the Bills.' 

** The Lord Justice Turner, after stating the nature of the bill in equity, and 
stating some points not necessai’y now to be mentioned, goes on as follows : ‘ It 
may, I think, be taken as a fact, both from the verdict of the jury in the action 
and from the whole of the evidence befi>re us, that the plaintiif, whatever may 
have been his position as to the Stainbanks, was, as between him and Benjamin 
Davies, a surety merely upon these Bills, and the evidence establishes to my 
entire satisfaction that the Staiubanks at this time knew that the plaintiff claimed 
to stand in that position. The letter of the 4th of March, 1848, alone seems to 
me conclusive upon that point’ After setting out that letter he proceeds: 
* Now, after that letter, I think it impossible for the Stainbanks to deny that, 
in the month of September, 181^0, they knew that the defendant claimed to 
stand in position of a surety as to these Bills/ In a later part of his judgment 
he says : ^ This Court, as 1 apprehend, has at all times exercised jurisdiction in 
cases of this nature. It is in the eye of this Court a fraud in a creditor to pro- 
ceed at law against a surety after he has agreed with the principal debtor to 

1 Chitty on Bills, ch. 9, p, 448, 444 , f60 to 468 (8th edit 1888) ; 1 Selw. Nisi 
Pritts, Abridg. p. 862 to 866 (KHh edit 1842) ; Bayley on Bills, ch. 9, p. 888 to 
844 (6th edit. 1880) ; Smith v. Knox, 8 £sp. B. 46 ^ English e.«l>arley, 2 Bos. 
& Pull. 62 ; Claridge v. Dalton, 4 Maule k Selw. 226 ; HayliM a. Mnllhall, 2 
W. Black. B. 1285 ; Bank of Ireland u. Beresfi>rd, 6 Dow, K. 288 ; Baidc of U. 
States V, Hatch, 6 Peters, 260 ; Abat t*. Holmes, 8 Miller, (Louis.) B. 861 ; Lynch 
V. Beynolds, 16 Johns. B. 41 ; Brown u. Williams, 4 Wend. B* 860 ; White v. 
Hopkins, 8 Watts k Serg. 99. 
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case, that the party sought to be charged, has signed the Bill 
for the mere accommodation of the party discharged, if the 


enlarge the time for payment of the debt, and this Court relieves against the 
fraud.' In this case it should be remembered that, the acceptances undoubtedly 
made Daniel Davies a principal debtor and primarily liable to the Payees, and 
that there seems to have been no trace of any agreement, either on the face of 
or dehors the written instrument, as between the creditor and the acceptor, that 
he should be as between them in the nature of a surety only. Where, then, 
does the equity arise, except from the relation of suretyship existing between 
the principal debtor and the surety, and from that relation being known to the 
creditor V Whether rthat relation must, according to some of the expressions 
used ^ by some of the learned Judges, have been known to the principal at the 
time of the original transaction, is immaterial with reference to the plea now 
before us, as it dbntains an allegation of knowledge by the creditor at the time 
of the making and receipt of the Notes, but we may remark that there docs not 
appear to have been such knowledge at the date of the original transaction in 
the case of Stainbank u. Davies ; and if the equity does not depend on any con- 
tract with the creditor, but on its being unequitable in him knowingly to preju- 
dice the rights of the surety against the principal, the equity would seem to 
extend to the case of the principal knowing the existence of the relation of sure- 
tyship only at the time of his dealing in such a manner with the principal debtor 
as to prejudice the rights of the surety. 

“We believe the doctrine laid down in the cases we have cited from the 
courts of equity is well warranted by the authorities in equity, many of which 
are collected in the report of the case of Strong u. Foster, and we think it quite 
consistent with the principle on which the interfering with the rights of the 
surety against his principal is founded. The surety, we apprehend, on paying 
the debt, has always a right to require the debtor to sue or allow him to sue the 
principal in his (the creditor’s) name. And, to use the words of my brother 
Williams in Strong v, Foster, * If the creditor has voluntarily placed himself in 
such a position as to bo compelled to say he cannot sue him, he thereby 
discharges the surety. He has on this supposition knowingly and wrongfully 
interfered with the position and rights of the surety.* Now, does this right of 
placing himself, as it is said, in the shoes of the creditor, depend on a prior con- 
tract between the creditor and surety, or on an implied duty of the creditor not 
to injure the surety's rights when he knows of the relation subsisting between 
him and his principal V We do not see i^at, by the doctrine asserted in courts 
of equity, the primary liability is at di altered. truth, the defence either at 
law or in equity does not arise by any alteration of the original contract, which, 
indeed, it assumes, and relies on its original terms, but that the creditor can- 
not fairly or ^uitably sue the surety where, knowing of the existence of the 
relation of suretyship, he has voluntarily tied up his hands from proceeding 
against the principal. We agree that no 'defence could be set up by parol 
which should depend on altering the rights of the creditor on the contract as 
between himself and the alleged surety as a primary debtor ; as, for instance. 



587 


CH. XII.] PAYMENT AND OTHER DISCHARGES. 

fact was unknown to the Holder, and his relation to the Bill 
would nut otherwise exonerate him.^ Therefore, a release to 

by making him liable only on default of the principal or after a request to him ; 
but, in truth, the surety in most of the cases where the suretyship is apparent 
on the deed or written instrument, coi^tracts not as surety collaterally, but as a 
principal debtor or coyeipantor. His being named as surety may operate as 
proof of notice or knowledge, but his contract is, generally, that of primary 
liability. Thus, in the case of common money boAds, the liability is not col- 
lateral but primary, though in bonds and contracts to indemnify it is generally 
collateral. In the case of money bonds, where the party is sued as surety, there 
is no contract as between the surety, obligoi^ and obligee o( any kind, but that 
which imposes a primary liability ; and it may well be argued that it is immate- 
rial whether the knowledge proceeds from a recital in the instrument or from 
extraneous facts. We conceive that equity would relieve in the^ case of a co- 
obligor in a common money bond being made out to be a surety by intrinsic 
evidence only, if time were given in such a way, as to discharge a surety, in the 
ordinary case of principal and surety, when the relation of suretyship appears 
on the face of the instrument. 

“ It may be worth remarking, that in Laxton v. Peat, 2 Campb. 185, one of 
the earliest cases on this subject, Lord Ellenborough seems to have proceeded 
on the ground of the plaintift* having notice of the suretyship when he gave the 
time, as the plaintiff was the Indoil^ee of the Bill, and there does not appear to 
have been evidence of any agreement between him and the surety. The plain- 
tiff, the Indorsee, gave value, but had notice of the circumstances of the original 
formation of the Bill, and his giving time with such knowledge discharged tlie 
surety, although the suretyship, as regarded the Indorsee, depended on no agree- 
ment with him. In the more recent cases at law, however, the rule in question 
has apparently been treated as arising out of the original contract with the cred- 
itor, and, if this was a plea of a legal defence, we should probably have felt 
bound by those authorities and have left it to a court of error to consider the 
whole question, taking into their consideration whether the same rule in such 
matters ought not to exist in courts of law and equity, and to decide, if there bo 
a difference, what the rule should be. As we are, however, called upon to deal 
with this case, as if we were sitting in a court of equity, wo think we ought to 
decide it according to what we believe to be the doctrine in courts of equity ; 
at the same time we shall not regret if this important subject should now or on 
any future occasion be reviewed in alRts bearings by a court of error. We 
give out* judgment for the deAaijidant on |;he present plea, on the ground that it 
appears to us sufficiently to state that the relation of principal and surety ex- 
isted between the defendant and the principal debtor inter se, eind that the 
plaintiff had knowledge of that fact when the Notes were made and received 
by him, and when he entered into a binding agreement to give time to the prin- 
cipal debtor.”] 

1 Bayley on Bills, ch. d, p. 888 to 884 (5th ed. 1880) ; Harrison v, Courtauld, 
8 Barn. & Adolph. R. 86 ; Carstairs v. Rolleston, 5 Taunt. R. 551 ; Nichols v. 
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a Payee of the Bill will not discharge the Drawer or the Ac- 
ceptor.* A release of the Drawer will not discharge the Ac- 
ceptor The same rule will apply to cases where the Holder 
discharges the Guarantor of the Bill ; for, in such a case, the 
party for whom the guaranty is givenj will still t’emain liable.^ 
And here, agun, the same doctrine prevails, as in cases of giv- 
ing time to a party, that a release to the party primarily liable 
on the Bill, (as is the Acceptor,) will not discharge the other 
parties thereto, if the Holder, upon such release, expressly 
reserves all his rights against those parties.* 

§ 480. Upon similar grounds, if the Holder of a Bill com- 
pound with- the Acceptor, or with an Indorser, without the 
assent of the Drawer, or other subsequent parties, he thereby 


Norris, 3 Bam. & Adolph. R. 41, note ; Walker v. Bank of Montgomery, 12 
Scrg. & Rawlo, R. 382 ; Sargent v, Appleton, 6 Mass. R. 85. 

1 Bayley on Bills, ch. 9, p. 342 to 844 (5th edit. 1830) ; Brown u. Williams, 
4 Wend. R. 860 ; Claridge v. Dalton, 4 Maule k Selw. 226 ; Collott v. Haigh, 
3 Campb. R, 281. Mr. Justice Bayley, in Cfaridge v. Dalton, (4 Maule & Selw. 
226, 232,) speaking on this subject, said : “ Then, as to the second point, 
Whether the defendant is discharged by the indulgence given to Quarton, the 
case of English u. Darley (2 Bos. & Pull. 61) established, that, if the Holder 
agree to give indulgence, for a certain period of time, to any one of the parties 
to a Bill, this takes away his right to call on that party for payment before the 
period expires, and not only to call upon him, but upon all the intermediate 
parties ; for, otherwise, if he were to oblige them to pay the Bill, they would 
immediately resort against the very person whom the Holder has indulged, 
which would be inconsistent with his agreement. Therefore, if he give time to 
the Payee, ho cannot call on the Indorsers. But this rule does not apply to a 
party lower down on the Bill ; as, if the fifth Indorsee were to give time to the 
last Indorser for six months, proposing, in the meanwhile to endeavor to get 
payment from the Indorsers lower down on the Bill, this might well be done ; 
yet, according to the argument for the ^fendant all the prior Indorsers would 
be discharged by the indulgence given ft a subm^^^nt Indorser.'* 

* White V, Hopkins, 3 Watts k Serg. 99. life Release of the Drawer is not 
a discharge of the Acceptor, without satisfaction or payment of the debt. A 
/ortiarif the taking of a Note for part of the amount from the Drawer is not any 
discharge of the Acceptor. 

3 Tombeckbe Bank v. Stratton, 7 Wend. R 429. 

^ Stewart a. Eden, 2 Caines, R. 121 ; Bnrrill v. Smith, 7 Pick. R. 291 ; 
Gloucester Bank v. Worcester, 10 Pick* R. 528; Tombeckbe Bank v, Stratton, 
7 Wend. R. 429. 
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releases them from their liabilities, if the Acceptor or prior 
Indorser would otherwise be liable over to them ; for there is 
a material distinction between taking a sum of money in part 
satisfaction of a debt, as in the case of a £vidend by compul- 
sion of law under a commission of bankruptcy, or a discharge 
under an insolvent act, and the voluntarily tiddng a sum in 
satisfaction of such debt, where the party has an option to 
refuse less than the whole, but compounds with the Acceptor, 
or a prior Indorser, and thereby releases and deprives all other 
parties to the Bill of the r^ght of resorting to Him.^ Perhaps 
it is questionable, even if the Holder has the consent of (he 
other parties, that he may accept the composition^ and hold 
them liable, without resorting to the compounding creditor, 
whether he will not still be deprived of his remedy against 
them, if the composition operates as a release of the debt, inas- 
much as it will be a fraud upon the other creditors, if they 
have supposed that they had contracted with each other on 
equal terms.® On the other hand, the Holder’s compounding 
with, or releasing, the Drawer, will not discharge the Accep- 
tor of a Bill, although he has accepted it for the accommoda- 
tion of the Drawer, unless it is expressly so stipulated.^ 

§ 481. Thirdly. A release by the Holder, of one joint 
Drawer, or Indorser, or Acceptor, whether they are parties or 
not, will discharge all the joint parties ; for such a release is a 
complete bar to any joint suit, and no separate suit can be 
maintained in such a case. In short, whep the debt is extin- 
guished, as to one, it discharges all, whether the parties 
intended it or not.^ The like rule applies to cases, where a 




^ Chitty on Bills, ch. 9, p. edit) ; Lynch v. Reynolds, 16 Johns. R. 41. 

3 Chitty on Bills, ch. 9, p. 454, 455 (8th edit 1838); Ex parte Wilson, 
11 Yes. 410 ; Lewis v. Jones, 4 Barn. & Cressw. 506 ; English r. Dtfrlcy, 2 Bos. 
& Pull. 61 ; Ex parte Smith, 8 Bro. Ch. R. 1 ; Howden n. Haigh, 11 Adolph. 
& Ell. 1033. 

3 Chitty on Bills, ch. 9, p. 456 (8th edit 1888) ; Maltby v. Csrstairs, 7 Bam. 


& Cressw. 785. • « 

4 Chitty on Bills, ch. 9, p.r 449, 450 (8th edit 1833) ; Bayley on Bills, ch. 9, 
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satisfaction has been made by any one joint Drawer, or In- 
dorser, or by any one partner in two firms, where each firm is 
bound upon the fiill.^ So, the taking of the separate security 
of one partner, b5^he Holder, in discharge of the joint debt, 
will discharge the other partncrrs.’ But a mere agreement 
with one partner to give him time, taking -his exclusive secu- 


p. 842 to 844 (5th edit. 1^80) ; 1 Story, Eq. Jurisp. § tl2 ; Westcott v. Price, 
Wightw. R. 220; Kicholflon v. Reyill, 4 Adolph. 8c Ellis, R. 675; Stirling v. 
Forrester, 3 Bligh, 675; Cbeetham o. Ward, 1 Bos. & Pull. 680; Brooks v. 
Stuart, 9 Adolph. & Ellis, R. 854 ; American Bank v. Doolittle, 14 Pick. 123 ; 
Avcrill V. Lyman, 18 Pick. 846; Tuckcrman v. Nowhall, 17 Mass. R. 581 ; 
Goodnow V. Smith, 18 Pick. R. 414, 415; Wiggin v. Tudor, 23 Pick. 434 ; 
Carnegie v. Morrison, 2 Met. R. 381 ; Ward v. Johnson, IS Mass. R. 148 ; 
Rowley u. Stoddard, 7 Johns. R. 207 ; Harrison v. Close, 2 Johns. R. 448. 

1 Bayley on Bills, ch. 9, p. 322 (6th edit. 1880) ; Jacaud v. French, 12 East, 
R. 817 ; Pothier on Oblig. n. 261, 274; 1 Story, Eq. Jurisp. § 112; Nicholson 
u. Revill, 4 Adolph. & Ell. 675. In this case Lord Denman, in delivering the 
judgment of the Court, said : “We give our judgment merely on the principle 
laid down by Lord Chief Justice Eyre in Cheetham v. Ward, (1 B. & P 630,) 
as sanctioned by <unquestionabl6 authority, that the debtee’s discharge of one 
joint and several debtor is a discharge of all. For we think it clear that the 
new agreement made by the plaintiff with Samuel Revill, to receive from him 
£100 ill full payment of one of the tliree Notes and in part payment of the 
other two, before they beoame due, accompanied with the erasure of his name 
from those two Notes, and followed by the actual receipt of the £100, was in law 
a discharge of Samuel Revill. This view cannot perhaps be made entirely con- 
sistent with all that is said by Lord Eldon in the case Ex parte Gifibrd (6 Yes. 
Jun. 808), where his Lordship dismissed a petition to expunge the proof of a 
surety against the estate of a co-surety. But the principle to which we have 
adverted was not presented to his mind in its simple form ; and the point cer- 
tainly did not undergo much consideration. For some of the expressions em- 
ployed would scorn to lay it down that a joint debtee might release one of his 
debtors, and yet, by using some language of reservation in the agreement 
between himself and such debtor, keep his remedy entire against the others, 
even without consulting them. If LoM Eldon used any language which could 
be so interpreted, we must conclude that li^||bit{ier did not guard himself so 
cautiously as he intended, or that he did not lend that degree of attention to 
the legal detstrine connected with the case before him which he was accustomed 
to afford. We do not find that any odier autiiority clashes with our present 
judgment, which must be in favmr of the defendant.” See, also, French v. 
Price, 24 Pick. R. 18 ; Hammatt v, Wyman,^ 9 Mass. R. 108. 

9 Bedford v. Deakin, 2 Bam. & Aid. 210, 216 ; Svans v, Drummond, 4 Esp. 
R. 89 ; Reed c. White, 5 Esp. R. 122* 
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rity for the payment of a Bill, although founded upon a valu- 
able consideration, will not discharge the other partners, if it 
be with an express reservation of the rights of the Holder 
against the partnership, for the payment of the Bill.^ A 
fortiori an agreement, not founded upon any valuable consider- 
ation, to take one partner, as debtor for the whole debt, due 
by the partnership, will not exonerate the latter.® Ntnther 
will a covenant, not to sue one joint contractor or partner on 
the Bill, operate as a discharge of^ the other co-contractors or 
partners ; for tliis is a mere personal covenanl;, and does not, 
like a release, extinguish the debt.^ 

§ 482. But it has been said, that it would be otherwise in 
ease of a release of any party to the Bill, who is the real 
principal in the transaction, if the other party is merely an 
accommodation party for him, such as an accommodation 
Drawer, c^r Indorser, or Acceptor, and that fact is known to 
the Holder, when he takes the Bill ; for then the Holdtu* must 
know that he thereby discharges the party ultimately bound 
to pay the Bill.^ But this doctrine has bc^en denied, upon 
other occasions, to be correct, at least wh(‘re it reverses the 
actual situation of the parties upon the face of the Bill itself; 
as if the A(^ceptor be an accommodation Accciptor for the 
Drawer or Indorser, and the Holder gives time to the Drawer 
<jr Indorser, without the knowledge of the Acceptor; or, if 


1 Chitty on Bills, cli. 0, p. 449 (8th edit. 1833) ; Bedford v. Deakin, 2 Barn. 
& Aid. 210 ; Lodge v. Dicas, 3 Barn. & Aid. 611 ; David v. Ellice, 5 Barn. Sc 
Cressw. 106 ; Bitman on Principal and Surety, p. 181, 182, where the cases are 
collected; Crawford v. Millshaugh, 13 Johns. R. 87. 

2 Lodge V. Dicas, 3 Barn. & Aid. 611. See, also, David v. Ellice, 5 Barn. & 
Cressw. 196; Perfect v. Musgt^ve, 6 Price, R. 111. 

3 Chitty on Bills, eh. 9, p 449 (8th edit. 1833) ; Dean v. Newhall, 8 Term 
R. 168 ; Twopenny r. Young, 3 Barn. & Cressw. 208 ; Mallet v. Thompson, 
5 Esp. R. 178 ; Ansell v. Baker, 15 Adolph. & Ellis, N. S. 20. 

4 Chitty on Bills, ch. 9, p. 451 to 453 (8th edit. 1833) ; Laxton v. Peat, 
2 Campb. R. 185. This case has been often questioned, and sometimes denied. 
But there arc other cases to the same effect. Collott v. Haigh, 3 Campb. R. 
281 ; Hall v. Wilcox, I Mood. & Rob. 58 ; Post, § 433. 
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there are joint Acceptors, and one is, in fact, a surety for the 
other, but it is not so stated on the face of the Bill or accept- 
ance ; for, in such case, such Acceptor holds himself out to 
the Holder as primarily liable to the Holder for the debt, and 
that resort may primarily be had to him for payment, and the 
Holder may, therefore, insist upon that liability as the result 
of the instrument, so far as regards his own rights, notwith- 
standing his knowledge, that the acceptance is a mere accom- 
modation for the Drawer, o(* the Indorsers, or the Acceptors. 
Indeed, in either case, the Acceptor cannot be treated as a 
mere surety, but as a primary debtor ; and, in the latter case, 
the Acceptors upon the face of the acceptance, both contract 
as principal debtors.^ The point, however, in the present 
state of the authorities, may be still deemed open to contro- 
versy.^ 

^ 48 ‘'3. Fourthly. Parties who are mere accommodation 
parties, and are known to be such by the Holder, will, under 
certain circumstances, be discharged, by a discharge of the 
party for whose accommodation they became parties to the 


1 Fontum r. Pocock, 5 Taunt. R. 192 ; Perfect t\ Musgrave, 6 Price, R. Ill ; 
Rank of Ireland v. Reresford, G Dow. R. 238 ; Carstairs v. Rolleston, 5 Taunt. 
R. 531 ; Parke, J., in Price v. Edmunds, 10 Barn. & Cressw. 578, and Lord Ten- 
terden, in Yallop v. Ebers, 1 Barn. & Adolph. R. G98. See Pitman on Principal 
and Surety, p. 183, note; Ex parte Glendinning, Buck. R. 517; Clarke v. 
Wilyon, 3 IVIees. Sc Welsh. 208; 1 Selw. Ni.si Prius, 3G3 to 366; Nicholson v. 
Revill, 4 Adolph. & Ellis, 675 ; Browne v, CaiT, 7 Bing. R. 508, 515 ; Combe v. 
Woolf, 8 Bing. R. 156, 160. The (question has also come before some of the 
American courts, ainl it has been hold, that the partie.s are bound by the char- 
acter, which they assume upon the face of the Bill ; if, by that they are liable, 
as primary debtors, or as principal debtors, then, as to the Holder, they are 
bound as such ; and his knowledge at the time when he takes the Bill, that they 
arc, or either of them are, accommodation parties, will not vary the case. 
Bai»k of Montgomery County v. Walker, 9 Serg. & Rawle, 229 ; S. C. 12 Serg. 
& Rawle, R. 382. The authorities were examined at lai'ge in this case, and the 
reasoning in Fentum v. Pocoek (5 Taunt. R. 192) adopted. See also Hunt v, 
Bridgham, 2 Pick. R. 581 ; Oxford Bank v. Lewis, 8 Pick. R. 458 ; Commercial 
Bank r. Cunningham, 24 Pick. R. 270, 275. 
a Ibid. 
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Bill, especially where they do not fall under the predicament 
stated in the last preceding section.^ Thus, where both Ac- 
ceptor and Indorsiu* are parties to the same Bill, for the sole 
accommodation of the Drawer, each being fully cognizant of 
all the facts, and the Indorser, upon a dishonor of the Bill 
and due notice, takes it up, and then tlie Drawer, becoming 
insolvent, assigns his property for the benefit of his creditors, 
and thereby provides a preference and indemnity for the In- 
dorser against his liability on the Bill, and the Assignee has 
sufficient funds in his liands to pay the wliole debt, if the 
Indorser becomes a party to the assignment, he will thereby 
release the Acceptor ; for it is the samtj as if the Indorser 
had the funds in his own hands for the payment of the Bill.*^ 
So, a person who becomes the Holder, by taking up a Bill for 
the honor of an IndorsiT, if he afterwards claims the debt 
from the^ Acceptor, who has become bankrupt or insolvent, 
a!id he is active in procuring his discharge, will thereby ex- 
onerate such Indorser, for his conduct amounts to a voluntary 
discharge of the Acceptor from the debt, and a satisfaction of 
the Bill." 

^ 43 k The rule has been sometimes laid down, as we have 
already seen, much more broadly,. and it has been h(‘ld that a 
discharge of mere accommodation parties, whether they are 
Drawers, or Indorsers, or Acceptors of the Bill, will, in no 
case, extinguish or vary the rights of the Holder, as to the 
principal party for whom they have signed the accommodation 
paper.^ The reason assigned for this doctrine is, that the 


1 Chitty on Bills, ch. 9, p. 450 to 452 (8th edit. 1833) ; Ante, § 432. 

2 Bradford v. Hubbard, 8 Pick. R. 155. 

3 Lynch v. Reynolds, 16 Johns. R. 41. 

4 Chitty on Bills, ch. 9, p. 450 to 452, 454 (8th edit. 1833) ; Bayley on Bills, 
ch. 9, p. 342, 343, 344 (5th edit. 1830) ; Clarke v. Noel, 3 CampVj. 411 ; Hill v. 
Read, 1 Dowl. & Ryl. N. P. R. 26 ; Laxton v. Peat, 2 Campb. R. 185 ; Collott v. 
Haifrli, 3 Campb. R. 281 ; Sargent v. Appleton, 6 Mass. R. 85 ; Murray v. Judah, 
6 Cowen, R. 484 ; Ante, § 4 25, 432 ; Story on Prom. Notes, § 418. 
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principal party is not, in his rights or interests, prejudiced or 
affected thereby, since, if the accommodation parties had paid 
the Bill, they would have been entitled to recover the amount 
from such principal party ; and it can make no difference to 
him whether he pays his own debt to the Holder or to the 
accommodation parties.^ But the doctrine is certainly open 
to no inconsiderable doubt ; and the authorities are in conflict 
with each other. There seems a strong inclination in the 
more recent authorities to the doctrine, that the rights of all 
the parties to the Note are, in respect to the Holder and his 
act^, governed by precisely the same rule, whether the Note 
be one for flie accommodation of any of the parties, or not.^ 

§ 485. If tlie Acceptor has become bankrupt, the Holder 
will not, by proving his debt under the bankruptcy against the 
Acceptor, discharge either the Drawer or the Indorsers from 
their antecedent liability to him for the amount due on the 
Bill, after a deduction of the sum which he may receive as 
dividends out of the bankrupt’s estate ; for there the discharge 
of the Acceptor is, by act and operation of law, independent 
of the consent of the Holder, who remains merely passive ; 
whereas, a voluntary discharge by the Holder is his own per- 
sonal, spontaneous act, and can have no effect, but by his con- 
sent and approval.’^ 

§ 436. The receiving of part payment from any one of the 
parties upon a Bill, after they are all absolutely fixed with 
liability to pay the same, will not discharge the other parties 
thereon, unless, indeed, it be accompained by some other cir- 
cumstances impairing the rights of the Holder against them ; 
such, for example, as giving time or a release to the party 


ilbid.; Ante, § 425. 

9 See Ante, § 480 ; Story on Prom. Notes, § 418. 

9 Ante, § 428, 432; Chitty on Bills, cli. 9, p. 454 (8th edit. 1833) ; Bayley 
on Bills, oh. 9, p. 346 (5th edit. 1830) ; English v. Darley, 2 Bos. & Pull. 62 ; 
Langdale u. Parry, 2 Dowl. & Kyi. R, 337 ; Stock v. Mawson, 1 Bos. & Pull. 
286 ; Pothier de Change, n. 179. 
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primarily liable, or accepting him as the exclusive debtor, upon 
a valid consideration.^ 

§ IS7. In some respects, the French law, upon the point, 
what acts will discharge the Acceptor or other parties from 
payment of the Bill, coincides with our law, and, in others, it 
differs from it. But the French law does not appear to have 
pursued throughout the principles, to the same extent, as they 
are in ours. By the French law, Jiccording to Pothier, (and 
it does not seem changed since bis day,) the Drawer and In- 
dorsers are exonerated from all liability upon the Bill, when 
th(j Holder has accpiitted or discharged the Accej)tor from pay- 
ment of the whole Bill.^ And if the discharge is for a part, 
then they are only exonerated pro tanto. This do(*trine, how- 
ever, so far as it respects the Drawer, is to he understood with 
this qualification, that the Acceptor had, at th(‘ time of the 
discharge^ funds in his hands, belonging to the Drawer ; for 
if he then had no funds of the Drawer in his hands, he is 
deemed a mere accommodation Acceptor, and the Drawer will 
still remain liable for the sum due upon the Bill, if the pre- 
vious dishonor thereof by the Acceptor has becm duly notificul 
to him.'"^ But the Indorsers will, in all cases, be exonerati^d by 
a discharge of the Acceptor, whether he has funds of the 
Drawer in his hands, or not ; because, if the Holder c.ould re- 
cover against them, they would have a right to recover over 
against the Acceptor to the like extent.^ The same rule also 
prevails, as with us, where the Acceptor is discharged for the 


1 Chitty on Bills, ch. 9, p. 442, 451, 452 {8th e<lit. 1853); Baylcy on Bills, 
ch. 9, p. 343 (5th edit. 1830) ; Gould v. Robson, 8 East, R. 575 ; VValwyn v, 
St. Quintin, 1 Boa. & Pull. 652 ; Ayrey v. Davcni)ort, 5 Boa. & Pull. 474 ; Eng- 
lish V. Darley, 2 Bos. & Pull. 61 ; Bank of U. States v. Hatch, 6 Peters, R. 250 ; 
Lobdell V. Niphler, 4 Miller, (Louis.) R. 294 ; Sargent r. Appleton, 6 Mass. R. 
85 ; James v. Badger, 1 Johns. Cas. 131 ; Ruggles v. Patten, 8 Mass. R. 480 ; 
Hunt V. Bridgham, 2 Pick. R. 581. See Pothier de Change, n. 176 to 179. 

2 Pothier de Change, n. 176 to 179. 

3 Pothier de Change, n. 178. 

* Ibid. 
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whole, or for a part, or has time allowed him, by mere opera- 
tion of law, (as in cases of insolvency and bankruptcy,) that 
the Holder, being merely inactive, is compelled to submit to 
such discharge, or giving of time, and, therefore, he is not 
restrained thereby froin the full exercise of all his rights 
against the Drawer and Indorsers.^ 

§ 488. In respect to the Drawer, Pothier holds that the 
discharge of him, by the Holder, from all liability on the Bill, 
will not discharge the Acceptor, unless he be a mere accom- 
modation Accep^tor ; for in the latter case, if the Acceptor 
should be called upon to pay, he would have his recourse 
over againslt the Drawer, and thereby the discharge to the 
Drawer would be defeated.*^ But such a discharge of the 
Drawer would, for the same reason, discharge the Indorsers, 
since they would have a like recourse over against the Drawer, 
upon payment of the Bill.® 

§ 439 . In respect to Indorsers, Pothier farther holds, that 
a discharge of any one of the Indorsers, by the Holder, if it 
be purely personal, will not discharge any antecedent Indorser, 
or the Drawer, or the Acceptor ; because the right of the 
Holder against them is upon several contracts and credits, and, 
therefore, he may discharge one, and retain his claim against 
the others.* 

§ 440. Thus far, the French law seems to recognize the 
same principles as the law of England and America. But 
there are other modes of extinguishing the liability of parties, 
recognized by the law of France, which are not adopted in 
England or America. Thus, for example, by the law of 
France, Compensation (that is, what we should call a right of 
set-off,) is allowed to be an extinguishment of a Bill of Ex 


1 Pothier de Change, n. 179; Ante, § 435. 

2 Pothier de Change, n. 180, 181. 

3 Pothier de Change, n. 182. 

* Pothier de Change, n. 183. 
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change ; so, that, if the Acceptor, or the Drawer, or an 
Indorser, who is liable to pay the Bill, is, at tlje time, when 
his liability has absolutely attached, a creditor of the Holder, 
to the amount of the Bill, or a part thereof, he has a right, 
in a suit against him, to oppose that amount, in compensation 
of the E^l, against the Holder ; for it is treated Jis equivalent 
to a payment pro tanto} So true is this, that a compensation, 
which one joint party is entitled to oppose to the claim of the 
Holder, will avail for and dischajge all.^ 

§ 4<4'1. Another mode of extinguishment,* familiarly known 
in the French law, and, also, in our law, is by a Novation, 
which is a substitution of a new debt for an olcT one ; as, for 
example, the substitution of a new Bill in lieu of, and taking 
up, the old Bill. Pothier lays it down as unquestionable, that 
a Novation operates as a clear extinguishment, and is equally 
as applicable to Bills of Exchange, as it is to other ordinary 
contracts.^ 

§ 44^2. Another mode of extinguishment, known in the 
French law, is, by what is technically called Confusion, by 
which is meant, the concurrence of two qualities in the same 
subject, which mutually destroy each other.^ This may occur 
in several ways ; as, for example, where the creditor becomes 
the heir of the debtor, or the debtor the heir of the creditor, 
or either accedes to the title of the other by any other mode 
of transfer.® 

§ 443. A doctrine, nearly analogous, prevails in the F]ng- 
lish law in the former case, (although not in the latter,) and 
may well be designated as taking effect by merger. Thus, if 
the creditor appoints his debtor to be his executor, that oper- 

1 Pothier de Change, n. 184 to 188. 

2 Pothier on Oblig. by Evans, n. 274. 

* Pothier de Change, n. 189 ; Pothier on Oblig. by Evans, n. 646 to 664. 

^ Pothier on Oblig. by Evans, n. 605, 606, 

* Pothier on Oblig. by Evans, n. 606 to 609; Pothier de Change, n. 190, 
276. 
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ates, at law, as a release or extinguishment of the debt.^ And 
the law is th€^ same, where the creditor appoints one of several 
joint or joint and several debtors to be his executor ; for the 
executor cannot sue himself.^ But, by the English law, this 
extinguishment operates only, where there are other assets of 
the creditor to pay all his debts ; for, if there be %ot other 
assets, then the creditors of the testator have a right to pay- 
ment out of the debt, as a part of the assets.^ In case of the 
appointment of the debtor ^s administrator of the creditor s 
estate, as it is the mere act of law, and not of the creditor 
himself, the debt is not extinguished.^ And in equity, in Eng- 
land, the same rule prevails, even in the case of executors, who 
are treated as having, in fact, paid the debt, by adding it to 
the assets.® In case of the appointment, by a debtor, of his 
creditor, to be his executor, no such merger or extinguishment 
takes place ; unless the executor receives assets sufficient to 
pay the debt, and there be a right to appropriate the same to 
that purpose, and then he is presumed so to do.® 

[§ 443 a. The effect of merger has received direct illustra- 
tion in the case of Bills of Exchange. Thus, where a Bill, 
at the time it became due, was in the hands of one of three 
Acceptors who was liable upon it, it has been held, that the 
concurrence in the same person of the present liability to pay, 
and of the present right to receive the amount of the Bill, 
operated as a payment and performance of the contract of ac- 


1 Freakley v. Fox, 9 Barn. & Cressw. 180. 

3 Williams on Executors, Ft. 3, B. 8, ch. 11, § 9, p. 937 to 946 (2d edit.) ; 
Freaklcy v. Fox, 9 Barn. & Cressw. 180. Sec Potliier on Oblig. by Evans, 
n. 276. 

3 Ibid. 

4 Ibid. 

5 Ibid. ; Carey v» Goodingc, 3 Bro. Ch. R. Ill ; Berry v. Usher, 11 Ves. 90 ; 
Simmons v. Gutteridge, 18 Ves. 262. 

® Ibid. ; Woodward v. Lord Darcy, Plowd. R. 185 ; Wankford v, Wankford, 
1 Salk. R, 305. 
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ceptance, and, by consequence, extinguished all right of action 
thereupon.^] 

§ 4+1*. The distinction is, perhaps, more nominal than real, 
between the French law and the English law ; for, when it is 
said, that, where the creditor becomes the heir of the debtor, 
his debt is extinguished, it is to be understood that he is not 
only executor or administrator of the estate, but that he is the 
sole heir of the property, subject to other debts. And hence, 
if he accepts the executorship with the benefit of an inventory, 
no such confusion is introduced; because, it 'is said, that the 
beneficiary heir, and the succession, are then deemed different 
persons, and their respective rights are not confounded.* Ac- 
cordingly, Pothier says ; In order to induce a confusion of the 
debt, the characters, not only of debtor and creditor, but of 
sole debtor and sole creditor, must concur in the same person. 
If a person, who was only creditor for part, becomes sole heir 
of the debtor, it is evident, that the confusion and extinction 
can oidy take place, with respect to the part, for which he is 
creditor. Vice versa^ if the creditor of the whole becomes the 
heir of the debtor for part, the confusion only takes place with 
respect to that part. It is equally evident that, if the creditor 
is only one of several heirs to the debtor of the whole, the con- 
fusion and extinction only takes place in respect of the part, 
for which he is heir, and for which he is liable to all the 
other debts of the succession ; the demand continues to subsist 
against the others as to the parts, for which they are respect- 
ively liable to the debts of the deceased.® 

§ 445, Pothier illustrates the principles of the French law, 
by stating, that the amount due by a Bill of Exchange is ex- 
tinguished by confusion, when the Holder becomes the pure 


1 Harmer v, Steele, 4 Welsby, Hurlstone & Gordon, R. 1 ; Freakley v. Fox, 
9 Barn. & Cressw. 130. 

2 Pothier on Oblig. by Evans, n. 606 to 608. 

® Pothier on Oblig. by Evans, n. 612. 



550 


BILLS OF EXCHANGE. 


[CH. XII. 


and simple heir of the Acceptor ; and vice versd^ when the 
Acceptor becomes the pure and simple heir of the Holder ; or, 
when a third person becomes the pure and simple heir of both. 
And this turns upon the ground of the maxim, Aditio hceredi- 
tatia pro aolutione 'cedit} And this is also the established rule 
in the Roman law.^ The like extinguishment applies in favor 
of the Drawer and Indorsers, by the Acceptor’s becoming the 
heir ; for his is the principal obligation, and, when that is ex- 
tinguished, the collateral obligations are also extinguished.® 

§ 4t6. In respect to a release., or discharge, by the Holder, 
of one joint debtor, how far it will discharge the others, Pothier 
holds the foKowing doctrine : “ That the release of the creditor 
to one of the debtors would also liberate the others, if it ap- 
peared, that the creditor intended thereby to extinguish the 
debt as to the whole. If it appeared that his intention was 
only to extinguish the debt, as to the part for which the person, 
to whom he gave the release, was liable to his co-debtors, and 
to discharge that one personally from the residue of the debt, 
the debt would still continue to subsist, as to the residue, 
against the co-debtors.^ 


* Pothier <le Change^ n. 190^ Dig. Lib. 46, tit. 3, 1. 95, § 2. 

9 Dig. Lib. 46, tit. 3, 1. 95, § 2. 

® Pothier do Chango, n. 191. 

^ Pothier on Oblig. by Evans, n. 275. Pothier adds : “ If the creditor, in the 
discharge which he gave to his co-debtor, expressly declared that he intended 
only to discharge the pereon of tlie particular debtor, and to retain his claim 
against the others ; could he, by virtue of this declaration, require the whole 
from the other debtors, without deducting the part of him who was discharged ? 
I think he could not ; the several debtors would not have bound themselves in 
solidoy but would only have engaged for their own respective parts, if they had 
not considered, that on paying the whole they should have recourse against the 
otliers ; and that for this purpose they would be entitled to a cession of the 
actions of the creditor for the other parts. It is only under the tacit condition 
of having this cession of actions that they are obliged, in solido ; and, con- 
sequently, the creditor has no right to demand from any of them the pajunent 
of the whole, without such cession. In this case, the creditor having put it out 
of his power to cede his action against the debtor whom he has discharged, and, 
consequently, having incapacitated himself from performing the condition upon 
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417. In cases of a demand of payment of a Bill of Ex- 
change from the Acceptor, or other party thereto, the question 
may arise, whether he is bound to pay unless the Bill is pro- 
duced and delivered up to him. It is obvious, that if the Bill 
is not produced and delivered up when it is paid, that the Ac- 
ceptor may, in case of its having been lost or transferred and 
coming into the possession of a ho 7 id fide Holder before its 
maturity, be liable to pay the same a second time ; and he can 
have no positive security against^ such liability. At law, no 
such security can be required to be given. A Court of Equity, 
however, may, where the Bill is asserted to be lost, give relief 
to the Holder ; but then it is always ujion the terms that Ife 
shows satisfiictory proofs to establish the loss, and giv(‘s good 
security for the repayment of the money, if the Acceptor shall 
be compelled to pay the same again to another Holder.' Still, 
this is imposing some hardship upon the Acceptor, as he may 
be obliged to contest the rights of the Holder in a second suit, 
and the evidence by which he can resist payment may, in the 


which he has a right to demand the whole, it follows, that he cannot demand the 
whole from each of them. When there are several debtors in solidoy and the 
creditor discharges one of them, c.an he proceed against each of the others in 
solido^ subject only to a deduction of the share of the one who is dischargetl, 
and, of that proportion, to which the one who is discharged, would be liable, as 
between themselves, for the share of any of the others, who were insolvent? 
For instance, supposing that 1 had six debtors in solidoj that 1 discharged one, 
that there remained five, of whom one is insolvent ; can I only proceed against 
each of the others for their sixth part ? Or may I proceed against each of those 
who are solvent, for the whole, subject only to the deduction of the sixth, for 
which the person discharged was originally bound, and of his share in the por- 
tion of the one who had become insolvent ? I think I should be well founded 
in doing so, for the debtor against whom I proceed, cannot claim from me any 
other deduction than the amount of what he loses by not having a cession of 
actions against the one whom I have discharged. Now, the cession of actions 
against him would only give a right of repetition as to his portion, and a right of 
contribution in respect to the share of the insolvent.” Pothieron Oblig. n. 275, 
by Evans. 

t Macartney v. Graham, 2 Sim. R. 285 ; Davies v. Dodd, 1 Wilson, Exch. R. 

no. 
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mean time, be greatly changed by the witnesses to the sup- 
posed prior loss being dead or having removed, and their place 
of residence being unknown ; so that, without any default on 
his own part, he may be subjected to expensive and protracted 
litigation in order to avoid a double payment; and in the mean 
time, the original Holder, to whom he had paid the amount, 
as well as his sureties, may have become insolvent. 

§ 44^8. Upon this account the doctrine has been lately 
established in England, altjiough formerly there was much 
diversity of opinion upon the subject, that no recovery whatso- 
ever^can be had at law upon a lost Bill of Exchange, which is 
nfgotiable ^ *( although it might be otherwise, if not negotia- 
ble);^ and that the Acceptor is not bound to pay the Bill 
unless it is produced and delivered up to him at the time of the 
payment ; nor will an offer of indemnity affect his case at law, 
upon the ground that the Acceptor, upon payment of the Bill, 
has a right to the possession of it for his own security, and as 
his own defence and discharge, pro tanto^ in his account with 
the Drawer.^ The like rule prevails, and seems always to 


1 Clay V, Crowe, 18 Eng. Law & Eq. 11. 514 ; S. C. 8 Exch. 296. But this 
decision was reversed in 25 Eng. Law & Eq. R. 451. 

2 Mossop V. Eadon, 16 Ves. 430 ; Pintard v. Tackington, 10 Johns. R. 104 ; 
Bayley on Bills, ch. 9, p. 369, 370, 372, 373 (6th edit.) ; Chitty on Bills, ch. 6, 
p. 291 (8th edit.) 

3 Bayley on Bills, ch. 9, p. 871 to 373 (5th edit. 1830) ; Chitty on Bills, ch. 
6, p. 291, 292, 295 ; Id. ch. 9, p. 456 to 468 (8th edit. 1833) ; Hansard v. Rob- 
inson, 7 Barn. & Cressw. 90 ; Davies v. Dodd, 4 Taunt. R. 602 ; Ex parte 
Greenway, 6 Ves. 812 ; Wain v. Bailey, 10 Adolph. & Ellis, R. 616 ; Poole u. 
Smith, 1 Holt, N. P. R. 144 and note ; Thomson on Bills, ch. 3, § 5, p. 323 
(2d edit.) ; Mossop v. Eadon, 16 Ves. 430. In this last case the Note was not 
negotiable. Powell v. Roach, 6 Esp. R. 76. Lord Tenterden, in delivering 
the opinion of the Court in Hansard r. Robinson (7 Barn. & Cressw. 90, 94, 
95,) said : Upon this question, the opinions of Judges, as they are to be found 
in the cases quoted at the bar, have not been uniform, and cannot be reconciled 
to each other. It is not necessary to advert again to the cases. Amid conflict- 
ing opinions, the proper course is, to revert to the principle of these actions on 
Bills of Exchange, and to pronounce such a decision as may best conform 
thereto. Now the principle upon which all actions are founded, is the custom 
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have prevailed in France ; and, indeed, is so manifestly in 
coincidence with mercantile convenience and security, that it 
would be no matter of surprise to find it the rule in all the 


of merchants. The general rule of the English law does not allow a suit by 
the Assignee of a chose in action. The custom of merchants, considered as part 
of the law, furnishes, in this case, an exception to the general rule. What then 
is the custom in this respect ? It is, that the Holder of the Bill shall present 
the instrument at its maturity to the Acceptor, demand payment of its amount, 
and, upon receipt of the money, deliver up the Bill. The Acceptor paying 
the Bill has a right to the possession of the instrument for his own security^ and 
as his voucher and discharge, pro tanto, in his account with the Drawer. If, 
upon an offer of payment, the Holder should refuse to deliver up the Bill, cati 
it be doubted that the Acceptor might retract his offer, or retain his money ? 
And, if this be the right of an Acceptor, ready to pay at the maturity of the 
Bill, must not his right remain the same, if, though not ready at that times ho is 
ready afterwards ? and can his right be varied if the payment is to be made 
under a compulsory proce'fes of law ? The foundation of his right, his own secu- 
rity, his voucher and his discharge towanl the Drawer, remain unchanged. As 
far as regards his voucher and dischar^ toward the Drawer, it will be the 
same thing, whether the instrument has been destroyed or mislaid. With 
respect to his own security against a demand by another Holder, there may be 
a difference. But how is he to be assured of the fact, either of the loss or 
destruction of the Bill ? Is he to rely upon the asscirtion of the Holder or to 
defend an action at the peril of costs? And if the Bill should afterwards 
appear, and a suit be brought against him by another Holder, a fact not abso- 
lutely improbable in the case of a lost Bill, is ho to seek for the witnesses to 
prove the loss, and to prove that the new plaintiff must have obtained it after it 
became due ? Has the Holder a right, by his own negligence, or misfortune, 
to cast this burden upon the Acceptor, even as a punishment for not discharge 
ingthc Bill on the day it became due ? We think the custom of merchants 
does not authorize us to say, that this is the laM|;^, Is the Holder then without 
remedy ? Not wholly so. He may tender sufficient indemnity to the Accep- 
tor, and if it be refused he may enforce payment thereupon in a court of 
equity.*^ Whether the like rule prevails when a Bill has been destroyed, and 
proof of its destruction is made, as, for example, of its being consumed by fire, 
seems to have been thought more doubtful. But, in such a case the situation 
of the Acceptor, as to the importance of possessing the voucher to establish his 
claim against the Drawer as well as his own personal security, may require the 
rule to be strictly adhered to. What evidence can the Acceptor have that the 
evidence of the destruction is not false, by mistake, or design ? See Bayley on 
Bills, ch. 9, p. 369 to 872 (5th edit, 1830) ; Pierson v, Hutchinson, 2 Camp. R. 
211 ; Rolt V. Watson, 4 Bing. R. 278 ; Anderson v. Robson, 2 Bay, R. 495 ; 
Swift r. Stevens, 8 Conn. R. 481. See, also, Stat. 9 & 10 Will. 8, ch. 17, § 8. 

B. 0*EX. 47 
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Other maritime nations of Continental Europe.^ The like rule 
has been applied in England to cases where a Bill, payable to 
the Bearer (as is commonly the case with bank Notes,) is 
divided and transmitted by the post, and one half is lost, and 
the other arrives safe ; and the Holder is held not entitled to 
recover at law upon the half which he possesses ; for the other 
half may have passed, or be proved to have passed, into the 
hands of another hona fide Holder.^ 


1 ]bid. ; Code do Comm, art 151, 152; Jousse, Comm, sur TOrd. 1673, 
tit. 5, art. 18, 19, and Comment.; Pardessus, Droit Comm. Tom. 2, art. 408, 
410, 411 ; Thomson on Bills, ch. 3, § 5, p. 319 to 323 (2d edit.) ; Nouguier de 
Change, Tom. 1, p. 335 to 341 ; Story on Promissory Notes, § 111 ; Heineccius 
de Camb. cap. 6, § 11. — Heineccius says: Elegans qmestio est, an, amissis 
littcris cambialibus, ipsuin debitum cambiale exspiret ? Id quod merito negatur. 
Quodsi debitor fatcatur, se cambialos litteras dedisse, judex ilium per exsequu- 
tioncm carabialem adigere protest ad solvendum, modo actor prius cautionem 
de futurft indemnitate praestiterit. Sin vero neget reus, probatione, adeocjue 
processu ordinario opus est ; victus tameu reus exsequutione cambiali ad solven- 
dum compellitur.” 

2 Bayley on Bills, ch. 9, p. 869 to 374 (5th edit.) ; Chitty on Bills, ch. 6, 
p. 285, 291, 295 (8th edit) ; Thomson on Bills, ch. 3, § 5, p. 323 (2d edit. ) ; 
Story on Promissory Notes, § 111 ; Mayor v. Johnson, 3 Camp. R. 324; Contra, 
Bullet V. Bank of Pennsylvania, 2 Wash. Cir. R. 172 ; Martin v. The Bank of 
the United States, 4 Wash. Cir. R. 253 ; Hinsdale v. Bank of Orange, 6 Wend. 
R 378 ; Patton v. State Bank, 2 Nott & McCord, R. 464 ; See Mossop v. Eadon, 
16 Ves. 430. But this case is distinguishable, as the Note was not negotiable 
and was payable on demand. See, also, Chitty on Bills, oh. 6, p. 291, note 5, 
N. B. (8th edit.) ; Id. 295. — Mr. Bayley (p. 374) says: “ If a Bill or Note 
transferable by delivery be cut in halves, and half be lost, the Holder cannot 
sue at law upon the other half. Payment at law cannot be enforced unless the 
entire instrument bo produced, or unless there be proof that the entire instru- 
ment, or whatever part of it is wanting, has been destroyed.” Mr. Chitty 
(p. 285) says : “ In remitting bank Notes or bank Post Bills, it is expedient to 
divide them and send them by different conveyances; and it should seem that 
if one part should be lost, stolen, or misapplied, no person but the real owner 
can acquire a right to or lien upon the same, however hona fide his conduct may 
have been, Ifecaiise, as the instrument was not perfect when he received the 
same, he had no right to rely on the authenticity of the transaction, and can 
look only to the party from whom he received it ; and the real owner may 
recover from him the half in an action of trover, if it be withheld after demand ; 
though he could not recover from the Acceptor or Maker without producing 
both the halves, and being able to give them up.” Mr. Thomson (p. 323) says : 



CH. XII.] PAYMF.NT AND OTHER DISCHARdES. 

^ In America there has been some diversity of judg- 
ment whether a suit is maintiiinahle at law upon a lost Bill 
against the acce[)tor or not. In some Suites the doctrine has 


“ The remedies in England, on the loss or destruction of Bills and Notes, are 
different in some respects from those already mentioned. 1. It seems to be 
settled that, if a Bill or Note is destroyed, and, even though lost, if it is not 
negotiable, which Bills and Notes are not in England, uidcss payable to order, 
or if it is specially indoi-sed by the payee, or has never been indorsed, the cred- 
itor may maintain action on it at common^law against any of the previous par- 
ties, and secondary evidence similar to what is received ^..ith us in a proving of 
the tenor, will be admitted to establish its contents. There is also an ac^on at 
law on a Bill against a party who wrongfully withholds it as against an Accej)- 
tor refusing to redeliver it, because he cannot found an objecuon to the credi- 
tor's right on his own misconduct. It has been farther suggested, that there 
may be an action at law, even on a Bill or Note which has* been lost when 
blank indorsed, if lost after the term of payment ; because'., in that ease, any 
Holder would be liable to the exception pleadable against the prtwious Holder, 
viz : that he had recovered. But the better opinion seems to be, that no party 
to the Bill Should be thus subjected without indemnity to the risk of a future 
action by a bond Jdht Holder of the lost Bill, seeing ho cannot answer such an 
action without undertaking to prove that the Bill was lost after the term of pay- 
ment. In such a case, thcn'fore, there would ])robably be no rinnedy in a 
court of law. For, 2dly, although it seems to be doubted, whether courts of 
law have not in some cases, the power of adjusting the terms of an indeim»ity 
against the reappearance of a lost instrument, yet this is the proper function of 
courts of equity. No action at law, therefore, can be maintained, even with an 
offer of indemnity, on a Bill or Note blank indorsed, and consecjuently payable 
to the bearer, when it has been lost on or before the term of payment, and may 
thus be sued on again by a tliird party. The siime rule has b(*en enforticd in 
some ciu<es, when the instrument was lost after the term of j)aymcnt, and after 
action Wtis brought on it. It has been even carried so far, that, in a case where 
a bank Note payable to the bearer was sent in two separate parts by post, and 
one of them was stolen, it was hehl that an action at law could not be main- 
tained on the remaining half, unless by producing the entire Note, or jirovlng 
that half was destroyed, seeing that any party getting the other half would have 
an equally good right of action on it, whereby the defemlant might be liable to 
two actions at once. But it appears, that the two Holders would not in this 
case be in the same situation, since the one would instruct the casus amissionis 
of that part which was lost, whereas (according to the suggestioh of a learned 
author,) any party taking the lost part, while he knew nothing of the other, 
must be held to do it at his own risk, and could not be considered as having the 
same rights with a Holder of the full Notes. It does not, therefore, appear that 
the debtor was in danger of a second claim from this party, though he hail paid 
the Note to the original owner.” 
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been maintained in the affirmative,^ in others, it has been held 
in the negative.^ In others, again, it has been held that the 
Holder is entitled to recover ^at law, provided he executes a 
suitalde instrument of indemnity.^ Which doctrine will ulti- 
mately j)revail in America, it is not for the Commentator to 
conjecture. But it may be said, with great confidence, that 
it will be difficult to overturn, upon satisfactory grounds, the 
reasoning of Lord Tenterden, already referred to, in favor of 
the negative.^ But, when w^ come to the case of the Indorser, 


i Meeker v. Jackson, 3 Yeates, R. 442; Lewis v. Peytavin, 16 Martin, R. 4; 
Miller v. Webb, 8 Louis. R. 516 ; Bullet v. Bank of Pennsylvania, 2 Wash. Cir. 
R. 172 ; Hinsdale u. Bank of Orange, 6 Wend. R. 378. 

3 Rowley v. Ball, 3 Cowen, R. 303 ; Kirby v. Sisson, 2 Wend. R. 550 ; Smith 
V. Rockwell, 2 Hill, (N. Y.) R. 482; Posey t?. Decatur Bank, 12 Alabama R. 
802 ; Thayer v. King, 15 Ohio R. 242. See Morgan v. Reintzel, 7 Cranch, 273 ; 
Renner v. Bank of Columbia, 9 Wheat. R. 681. 

3 Story on Promissory Notes, § 111. 

^ Ante, § 448, and note. The reasoning in favor of maintaining a suit at law 
upon a lost Biller Note is very fully given by Mr. Justice Washington in deliv- 
ering the opinion of the Court in Martin v. Bank of the IT. States, (4 Wash. Cir. 
R. 253, 255.) He there said : “ The principles upon which this Court decided 
the case of Bullet v. The Bank of Pennsylvania (2 Wash. Cir. K. 172) were, 
that a bank or any other proinissor)' Note, is the evidence of a debt due by the 
Maker to the Holder of it, and nothing more. It is also the highest species of 
evidence of such debt, and in fact the only proper evidence, if it be in the power 
of the owner of the Note to produce it. But if it be lost or destroyed, or by 
fraud or accident has got into the possession of the Maker, the owner does not 
thereby lose his debt, but the saftic continues to exist in all its rigor, unaffected 
by the accident which hjus deprived the owner of the means of proving it by the 
Note itself. The debt still existing, the law, which always requires of a party 
that he should produce the best evidence of his right of which the nature of the 
thing is capable, permits him, w-here such better evidence is lost or destroyed, 
or not in his power, to give inferior evidence, by proving the contents of the 
lost paper ; and if this be satisfactorily made out, he is entitled to recover. If 
the evidence be not lost, but is merely impaired by accident, or even by design, 
if such design be not to injui'e the Maker or to cancel the debt, the principle of 
law is the same. Cutting a bank Note into two parts does not discharge the 
bank fi*om the debt, of which the Note was but the evidence, nor does it even 
impair the evidence itself, if, by uniting the parts, the contents of the entire 
Note can be made out. If one of the parts should be lost or destroyed, the debt 
would be no more affected than if the entire parts had been lost or destroyed. 
Tlie evidence is impaired indeed, not by the act of cutting the Note, but by the 
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or the Drawer, who is called upon to pay the Bill, in default 
of payment by the Acceptor, it will be difficult to find any soliil 


saiue accident which would have affected the entire Note, had that been lost. 
In both cases, the owner must resort to secondary evidence, and is bouinl to 
prove that the Note did once exist, that it is lost or destroyed, and that he is the 
true, bond fide owner of the debt. If one part only of the Note be lost, the ditli- 
culty which the real owner has to encounter in proving his right to the (hd)t is 
diminished. For if the entire Note be lost, the owner of it at the time of the 
accident may not be entitled to the debt of which it was the evidence, at the 
time he demands payment, because the Note passing froindiand to hand by bare 
delivery, may have been found, and have got into the possession of a bot^d fide 
Holder. But against the real owner of one half of the Note, there cannot pos- 
sibly be an opposing right. The finder, or robber of the othcr^lialf part cannot 
assert a right to the debt, because he cannot prove that he came fairly to the 
possession of the evidence of it. I speak judicially, when I say that he cannot 
prove that fact, because he cannot do it without the aid of perjury, which the 
law does not presume, and can in no instance guard against it. If the last half 
Note gets fairly into the hands of a third person, he takes it with notice that 
there may be a better title in the possession of the other half, and conse([uently 
ho looks for indemnity to the person from whom he received the half part, it* it 
should turn out that he was not the real owner of the entire Note. It is impos- 
sible, therefore, that the bank can be legally called upon to j)ay tlu^ Note twice ; 
and if the officers of the institution suffer themselves to be imposed upon by in- 
suflicient or false evidence, by which means the bank is brought intx) this pre- 
dicament, she must abide the loss as being occasioned by an error of ju<lgment 
in the officers of the bank, or their want of due caution. The law cannot adapt 
its provisions to every possible case that may occur, and it therefore proceeds 
from luicessity upon general principles applicable to all cases. If upon any 
other ground than fraud, or perjury, the Maker of the lost Note, may by possi- 
bility be twice charged, the law will not expose him to that risk by njlieving the 
asserted owner of it ; not because there may be imposition in the case, or be- 
cause the debt ought not to be paid ; but because the proof* that the claimant is 
the real owner of the debt is defective ; for it by no means follows, that, because 
the lost Note did belong to him, that it may not then be the property of some 
other person. A court of law therefore will, in such a case, dismiss the parties 
from a forum which has no means of securing the Maker of the Note against a 
double charge, and leave him to one where those who ask of it equity will be 
compelled to do equity. The case then resolves itself very much into a question 
of jurisdiction. For it is quite clear that the real owner of a debt, the evidence 
of which is lost, is entitled to supply the want of the better evidence by that 
which is secondary, and this rule of evidence is the same in equity as at law. 
But whether the application for relief shall be in the one court or in the other, 
must depend upon the particular case, and its fitness for the one jurisdiction or 
the other. Many difficulties were stated by the defendant’s counsel, to which 
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reason upon which the Holder can be entitled to recover against 
either of them without the Bill being produced, upon the mere 
parol proof of the loss of it ; ^ce the Indorsers and Drawer 
may or must thereby be put to great embarrassment in making 
out their own title against the Acceptor, or against other par- 
ties liable to them, without the production of the Bill. What 
right can the Holder have, to shift upon them the burden of 
proving the loss of the Bill ? Or, what adequate means can 
they have of preserving and commanding all the proof for 
future use, in case of future litigation ? The English doctrine 
must, under such circumstances, apply to the Drawer and In- 
dorsers with double propriety and force.^ 

§ 450. The legal effect of a payment of the Bill by the 
Acce|)tor, or by any other party, is easily deducible from the 
considerations already suggested.^ The payment is valid as to 
third persons, only when it is made bond fide without any 
knowledge of facts, which justly impair or destroy the rights 
of the Holder. If, therefore, payment is made under circum- 
stances in which the party is under no legal liability to pay, as, 
for exam[de, by an Indorser, who has not received due notice, 
it is at his own risk ; and he can, ordinarily, have no recourse 
over to other persons, who might have been liable if the pay- 


the practice of cutting the Notes and transmitting them by mail exposes banking 
institutions in identifying the part of a Note when produced for payment. That 
these didiculties do in a measure exist, must be admitted. But the bank knows 
that there can be but one owner of the Note, and who that one is must be satis- 
factorily proved, to entitle him to payment of it. The bank has a just right to 
call for such proof; and if it be truly and faithfully given, there can be no risk 
in paying it. The possessor of the other half part of the Note, as already ob- 
served, by whatever means he acquired it, can never oblige the bank to pay the 
money over a^ain to him. But after all, the rule of law does not rest upon this 
circumstance. The Maker of the Note is bound to pay to the person who proves 
hlmscdf to be the legal owner of it ; and the difficulties complained of are not 
greater than those which attend most litigated questions.” 

1 See Chitty on Bills, ch. 9, p. 285, 291, 299 (8th edit 1883); Id. ch. 10, 
p. 532 ; Bayley on Bills, ch. 9, p. 369 to 373 (5th edit 1830.) 

2 Chitty on Bills, ch. 9, p. 458 (8tb edit. 1833^ 



CH. XII.] PAYMENT AND OTHER DISCHARGES. 559 

ment had been valid and obligatory.^ So, also, payment of a 
Bill, where the indorsement under which the Holder claims is 
a forgery, will not justify the party paying ; but the real owner 
of the Bill will be entitled to recover the amount.^ And, in- 
deed, it may be laid down as a general rule, that payment of a 
forged Bill will have no effect to charge other parties there- 
with, who, if it had been genuine, would have been liable there- 
for, unless they have given currency to the Bill by adopting, or 
passing, or accepting it as genuiiif 


1 Chitty on Bills, ch. 9, p. 426, 458 to 464 (8th edit. 1833.) 

2 Ibid. ; Bayley on Bills, ch. 8, p. 318 to 323 (6th edit. 1830) ; Id. ch. 11, p. 
463, note, 484. 

3 Ibid. Upon this subject Mr. Chitty says : “ With respect to j)ayment by 
mistake of Bills or Not(*s, where there has been forjiery, the decisions and opin- 
ions have been contradictory. It seems, however, clear, on principle, as well as 
authority, that a Drawee of a Bill, or a banker acting for his customer, cannot, 
in case he pays a Bill, where the Drawer’s signature has been forg(*d, or where 
the sum has been fraudulently enlarged without the fault of the Drawer, dtibit 
the Drawer with the sum so paid without his authority, or recover the amount 
from him. But, there are many conflicting decisions upon the (juestion, whether 
the j)arty paying shall be allowed to recover back the money from the person 
whom he has inadvertently paid. It has been contended that if the party paid 
was a bona fide Holder, ignorant of the forgery, then he ought not to be obliged 
to refund, under any circumstances, although he could not" have enforced pay- 
ment, and although he had immediate notice of the forgery ; because the Drawee 
was bound to know the handwriting of the Drawer, and the genuineness of the 
Bill ; and because the Holder, being ignorant of the forgery, ought to have the 
benefit of the accident of such payment by mistake, and not to be compelled to 
refund. But on the other hand, it may be observed, that the Holder who ob- 
tained payment, cannot be considered as having altogether shown sufficient 
circumsj)ection ; he might, before he discounted or received the instrument in 
payment, have made more inquiries as to the signatures and genuineness of the 
instrument even of the Drawer or Indorsers themselves ; and, if he thought fit 
to rely on the bare representation of the party from whom he took it, there is 
no reason that he should profit by the accidental payment, when the Toss had 
already attached upon himself, and why he should be allowed^ to retain the 
money, when, by an immediate notice of the forgery, he is enabled to proceed 
against all other parties, precisely the same as if the payment had not been 
made, and, consequently, the payment to him has not in the least altered his 
situation, or occasioned any delay or prejudice. It seems that, of late, upon ques- 
tions of this nature, these latter considerations have influenced the Court in 
determining, whether or not the money shall be recoverable back ; and it will 
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§ 451. When, and under what circumstances, in case of a 
forgery, a person who is a party to a Bill, either as Drawer, 
Indorser, or Acceptor, and who pays it to a hona fide Holder, 
will be entitled to recover back the money from such Holder, 
has been a matter of much discussion. If he is the Acceptor, 
and the forgery be of the name of the Drawer, he is not (as 
we have seen * ) entitled to recover back the money ; because, 
by his acceptance, he admits, in favor of the Holder, its genu- 
ineness. If the indorsement, under which the Holder claims, 
is forged, the Acceptor is not bound to pay the Bill ; and, if 
he does, the real owner is still entitled to recover the amount, 
as well from the Holder as from the Acceptor.^ If an Indorser 


be found, on examining the older cases, that there were facta affording a dis- 
tinction, and that, upon attempting to reconcile them, they are not so contra- 
dictory as might, on first view, have been supposed. It has been decided, that 
a Drawee who had accepted, and afterwjirds paid a Bill, and after waiting a 
considerable time, upon discovering that the Drawer's name was forged, could 
not recover back the amount, for there, by his acceptance, he gave credit to the 
Bill, and thereby induced the plaintiff to take it, and he also delayed giving 
notice of the forgery. So, in another case, where bankers paid a forged accept- 
ance, supposed to have been made by their customer, and payable at their 
bank, but did not discover or give notice of the forgery to the party they had 
paid, for a week afterwards, it was held that such delay precluded them from 
recovering back the amount, because thereby the means of resorting, with 
effect, to the prior parties, was prejudiced, if not defeated; but the Court were 
not unanimous in that decision ; Chambre, J., being of opinion that the case 
came within the general rule of money paid under a mistake of facts, being re- 
coverable back, and that, therefore, the defendant was liable to refund ; and 
Dallas and Heath, Justices, thinking otherwise, on the ground that it was the 
plaintiffs' duty to know their customer's hand before they paid the Bill ; and 
Gibbs, C. J., being the only Judge who put the case on the true ground, namely, 
the plaintid's' delay in giving notice of the forgery, and having thereby de- 
stroyed the defendant's remedy over.” Chitty on Bills, ch. 9, p. 463, 464 (8th 
edit. 1833.) See also Salem Bank u. Gloucester Bank, 1 7 Mass. E. 1 ; U. 
States Bank u. Bank of Georgia, 10 Wheat., R. 333 ; Levy u. U. States Bank, 
1 Binn. R. 27. See also Bayley on Bills, ch. 8, p. 325, 326 (6th edit. 1830) ; Id. 
ch. 11, p. 484. 

> Ante, § 113, 262, 448 ; Price v, Neal, 3 Burr, R. 1354. 

s Auto, § 262, 448 ; Canal Bank v. Bank of Albany, 1 Hill, (N. Y.) R. 287 ; 
Goddard e. Merchants’ Bank, 2 Sandford, Sup. Ct (N. Y.) R. 247. 
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pays the Bill under a forged indorsement of the name of a 
prior Indorser, or of the Drawer, he cannot recover back the 
money from any subsequent Indorsee, to whom he pays it ; be- 
cause his indorsement admits the genuineness of the antecedent 
indorsements, as well as the signature of the Drawer of the 
Bill.^ But if the person paying the Bill is no party thereto, 
but pays it for the Acceptor, or for an Indorser whose name is 
forged, supposing it to be genuine, there, it seems, that if he 
discovers the forgery and gives notice thereof on the same day 
to the Holder, he may recover back the money. But if he 
does not discover it, or give notice until the next day, thSn he 
is not entitled to recover back the money frorn^the Holder; 
because it may vary the rights of the Holder, as to giving 
notice to the antecedent parties upon the Bill.^ [If the accep- 


» Ante, §M11, 225, 2C2, 263, 264, 413. 

2 Wilkinson v. Johnson, 3 Barn. & Crossw. 428; Cocks v, Mastcrman, 9 Barn. 
& Cressw. 902 ; Smith v. Mercer, 6 Taunt. R. 76. — Lord Tenterden, in deliv- 
ering the opinion of the Court in Wilkinson v, Johnson, 3 Barn. & Cressw. 436, 
437, after commenting on the qmq of Price v. Neal, and Smith v. Menhir, said : 
“ Now, if we compare the facts of the present cas(‘, with those of the two cases 
before mentioned, we shall find some important difference. The jdaintiffs were 
not the Drawees or Acceptors of the Bills, nor the agents of any supposed Ac- 
ceptor. They discovered the mistake in the morning of the day they made the 
payment, and gave notice thereof to the defendants in time to enable them to 
give notice of the dishonor to the prior parties, which was acconlingly given. 
The plaintiffs were called upon to pay for the honor of Hey wood & Co., whose 
names appeared on the Bills among other Indorsers. The very act of calling 
upon them in this character, was calculated, in some degree, to lessen their 
attention. A Bill is carried, for payment, to the person whose name appears as 
Acceptor, or as agent of an Acceptor, entirely as a matter of course. The per- 
son presenting very often knows nothing of the Acceptor, and merely carries or 
sends the Bill according to the direction that he finds upon it ; so that the act of 
presentment informs the Acceptor or his agent of nothing more than that his 
name appears to be on the Bill as the person to pay it ; and it behooves him to 
see, that his name is properly on the Bill. But, it is by no medns a matter of 
course to call upon a person to pay a Bill for the honor of an Indorser ; and 
such a call, therefore, imports, on the part of the person making it, that the 
name of a correspondent, for whose honor the payment is asked, is actually on 
the Bill. The person thus called upon ought certainly to satisfy himself tliat 
the name of his correspondent is really on the Bill ; but still, his attention may 
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tor’s own name is forged, and upon presentation of the Bill for 
payment, he inspects it, and gives the Holder another Bill for 
the same amount, and afterwards discovers that his acceptance 
to the first Bill was a forgery, this is no defence to the second 
Bill.^] 


reasonably be lessened by the assertion, that the call itself makes it upon him in 
fact, though no assertion may be made in words. And the fault, if he pays on 
a forged signature, is not wholly ant^ entirely his own, but begins, at least, with 
the person who thus calls upon him. And though where all the negligence is 
on oi\p side, it may, perhaps, be unfit to inquire into the quantum, yet, where 
there is any fault in the other party, and that other party cannot be said to be 
wholly innocent, he ought not, in our opinion, to profit by the mistake into 
which he may, by his own prior mistake, have led the other ; at least, if the 
mistake is discovered before any alteration in the situation of any of the other 
parties, that is, whilst the remedies of all the parties entitled to remedy are left 
entire, and no one is discharged by laches. Further, it is not easy to reconcile 
the opinion of some of the Judges in Smith v, Mercer, with the prior judgment 
of the same Court in Bruce v. Bruce. That was the case of a victualling Bill, 
of which the sum was altered and enlarged, and in this alteration the forgery 
consisted. The whole sum was paid at the victualling office, when the Bill was 
presented by the Bank of England ; but the forgery being discovered, the bank 
paid back the difference, and then called upon their customer, the plaintiff, who 
repaitl the bank, an<l brought his action against the defendant, from whom he 
had received the Bill in its altered state. Now, if the payment of the whole 
sum at the victualling office could not, by law, be rescinded, on the ground of 
mistake, the refunding of part by the bank and afterwards by the plaintiff, was 
an act done in their own wrong, and consequently not binding upon the defend- 
ant nor giving a right of action against him. We think the present case ap- 
proaches, in principle, nearer to that of Bruce v. Bruce than to either of the 
other two. We think the payment, in this case, was a payment by mistake, and 
without consideration, to a person not wholly free from blame, and who ought 
not therefore, in our opinion, to retain the money unless the act of drawing the 
pen through the names of the other Indorsers will have the effect of discharging 
them, and thereby deprive the defendants of their rights to resort to them.” In 
Cocks V, Masterman, (9 Barn. & Cressw. 902, 907,) Mr. Justice Bayley, in 
delivering the opinion of the Court, said : “ This was an action brought by Cox 
& Co., bankers, in London, to recover a sum of money paid by them to the de- 
fendants, on the ground that they, having paid the money in mistake and igno- 
rance of the facts, were entitled to recover it back. The Bill was presented the 
24th of May, the day on which it became due. The plaintiffs paid it, not know- 
ing that it was not the genuine acceptance of Sewall & Cross. On the follow- 


1 Mather v. Maidstone, 1 Com. B. R. (N. S.) 73 ; 3 7 Eng. Law & Eq. R. 335. 
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^ t5l2. Considerations similar to those, which respect the 
payment of a Bill, when it is made by the original Acceptor, 
generally apply, when a payment is made by an Acceptor 
sii/jra protest. When, and under what circumstances, he is 
liable to pay the Bill, and when, and under what circumstances, 
a payment by him is justifiable, or not, so as to give him a 
right of recourse over against the other parties, for whose 
honor he accepts and pays the Bill, are considerations which 
have been, in a great measure, already discussed under the 
head of Acceptances sup7*a protest.^ Bu'i: if the Drawee 
should accept the Bill, and yet when it becomes due should 
refuse to pay it, and it should be duly protested, any person 
may, in like manner, pay it supra protest^ as if he had ac- 


ing tlay it was discovered that the acceptajicc was a forgery, arid the plaintilfn 
on that day gave notice to the defendants. It was insisted that the plaintilfs 
were not i-nlitled to recover, because they, being bankers, ouglit, before they 
paid the Bill, to have satisfied themselves that the acceptance was genuine. On 
the other hand, it was said that the piaintilTs, having given notice of the Ibrgery 
to the defendants on the day next atler the Bill had been paid, were entitled to 
recover back the money, on the ground tliat they had paid the money under a 
mistaken supposition that the acceptance was the genuine acceptance of Sewall 
& Cross, and the case of Wilkinson r. Johnson was relied on. That case differs 
from the present in one material point, namely, that the notice of the forgery 
was given on the very day when payment was made, and so as to enable the 
defendant to send notice of the dishonor to the prior parties on that day. In 
this case, we give no opinion upon the point. Whether the plaintiffs would have 
been entitled to recover, if notice of the forgery liad been given to the delend- 
ants on the very day on which the Bill was paid, so as to enable the defendants, 
on that day, to have sent notice to other parties on the Bill. But we are all of 
opinion that the Holder of a Bill is entitled to know, on the day when it be- 
comes due, whether it is an honored or dishonored Bill ; and that, if he receive 
the money, and is suffered to retain it during the whole of that day, the parties 
who paid it cannot recover it back. The Holder, indeed, is not bound by law 
(if the Bill be dishonored by the Acceptor), to take any steps against the other 
parties to the Bill, till the day after it is dishonored. But he is entitled so to do 
if he thinks fit ; and the parties who pay the Bill ought not, by their negligence, 
to deprive the Holder of any right or privilege. If we were to hold that the 
plaintiffs were entitled to recover, it would be, in effect, saying that the plain- 
tiffs might deprive the Holder of a Bill of his right to take steps against the 
parties to the Bill on the day when it becomes due.” 

1 Ante, § 128 to 125, 235 to 263, 344, 363, 396, 397, 411. 
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cepted it supra protest^ and it had been dishonored, and pro- 
tested when due.^ If, however, he pays the Bill, when, under 
the circumstances, he is not bound so to do, he cannot entitle 
himself to any such recourse. But if he has rightfully and 
properly paid the Bill, he may recover the amount from 
any one or more of the persons for whose honor he has ac- 
cepted and paid the Bill, or from any other of the antecedent 
parties on the Bill who are liable to such persons for whose 
honor the payment is rnade.^ Thus, if the Acceptor supra 
protest^ for the honor of the last Indorser, pays the Bill, he 
thereby acquires a right to recover the amount against such 
Indorser, and all antecedent parties on the Bill, who are liable 
to him. But if he accepts, and pays for the honor of the first 
Indorser, he has no remedy over for the amount against any 
subsequent Indorser, although he has against such Indorser 
and the Drawer, and, in certain cases, against the original 
Drawee also, if he is liable to the Drawer.® 


1 Pothier de Change, n. 118 ; Nouguier de Change, Tom. 1, p. 845, 346. 

2 Ante, § m, 125. 

3 Ibid.; Pardessus, Droit Comm. Tom. 2, art. 441 ; 1 Bell, Comm. B. 3, Pt. 1, 
eh. 2, § 5, p. 401 (6th edit.) 
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CHAPTER XIII. 

GUARANTY OF BILLS, AND LETTERS OF CREDIT. 

§ 453. We have thus gone over the principal doctrines 
applicable to foreign Bills of Exchange. There remain cer- 
tain topics which are, in some measure, connected therewith, 
and are.of a kindred nature, upon which some remarks have 
already been incidentally made, but which deserve a more 
direct, although a brief exposition and recapitulation in this 
place.^ These topics are, first, the (Juaranty of Bills of Ex- 
change ; and, secondly. Letters of Credit, authorizing persons 
to draw Bills on the faith of such Letters. These are eipially 
applicable to cases of Foreign, and cases of Inland Bills of 
Exchange ; but they are more frequent in the former^ cases. 

§ 454, In respect to the former (the Guaranty of Bills), it 
is well known and in much use in cases of foreign Bills, in 
France and other parts of Continental Europe. In France it 
is known by the name of Aval ; and in Germany, at least 
when a Latin appellation is affixed to it, by the name of Avoir 
lum? This guaranty is usually placed at the bottom of a Bill 
of Exchange, from which circumstance it is said to derive its 
name ; ^ and sometimes it is written upon a separate paper.^ 

i Ante, § 216, 872, 894, 895. 

^ Ante, § 215, 394, 895 ; Pothier de Change, n. 50 ; Pardesnus, Droit Comm. 
Tom. 2, art. 894 ; Code de Comm. art. 141, 142 ; lleinecc. de Camb. cap. 8, § 26 
to 29 ; Id. cap. 6, § 10 ; Chitty on Bills, ch. 6, p. 272, 273 (8th edil^ 1883) ; Id. 
ch. 7, p* 852, 858. 

3 Ante, § 215, 394, 395. — Merlin gives this derivation under the word AvoL 
aps, AvalesoUf AroZ/son, in his Repertoire de Jurisprudence. Ills language is : 

Ces Termes, qui sont synonymes, viennent de Tancien mot Aval, qui veut dire 
en bas. Ils signifient litt<3ralement de$cente” 

* Ante, § 215, 894, 895 ; Pothier de Change, n. 50 ; Pardessus, Droit Comm. 

B. OF EX. 48 
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§ 4155. The effect in France and other foreign countries of 
this Aval, or Guaranty, subscribed at the bottom of the Bill, 
is, that it binds the Guarantor in soltdo, and subjects him to 
the like obligations as the party on the Bill, for whom he has 
given it, at least unless there is some different stipulation made 
by the parties, and also entitles hini to the like rights as the 
same party It amounts, therefore, in effect, to a guaranty, 
that the party for whom it is given shall perform all the obli- 
gations which th^Bill itself . imports on his part.® The usual 
manner of accomplishing this purpose is, that the name of the 
Guarantor is preceded by the words ‘^‘^pour AvaV’^ But this 
is not indispensable, for any equivalent form will do ; and 
even the name of the Guarantor alone, written in blank, may, 
if that is the usage, bind the party as a Guarantor, where it is 
clear that he is not liable as an Indorser on the Bill.* 


Tom. 5, art. 396 ; Code dc Comm, art 142 ; Savary> Le Parfait Ncgociant, 
Tom. 1, Ft 3, Liv. 8, p. 206 ; Id. Tom. 2, Parere, 14, p. 94 ; Ileinecc. dc Camb. 
cap. 6, § 10^1. 

1 Pardes^a•, Droit Comm. Tom. 2, art. 394, 397 ; Savary, Le Parfait N^go- 
ciant, Tom. I, Pt. 1, Liv, 8, ch. 8, p. 206 ; Heinecc. de Camb. cap. 3, § 26, 27 ; 
Ante, § 872, 894, 395. 

® Savary says ; “ Ce mot d’ Aval signifie faire vaJoir la lettre ou biUety c*est-k-dire, 
les payor en cas qu’ils no soient acquittes ; e’est proprement unc caution, car il 
n'est pas le principal preneur, n'y ayant que celui, qui tire la lettre, ou qui fait 
lo billet au profit d’unfe autre personne, qui re 9 oit Ics deniers ; de sorte que ceux 
qui souscrivent, ou qui donnent leur aval sur les lettres et billets, sont obliges 
avec les tireurs et faiseurs de billets.” Savary, Le Parfait Negotiant, Tom. 1, 
Pt. 1, Liy. 8, ch. 8, p. 205; Jousse, Comm, sur TOrd. 1673, art. 33, p. 131 to 
183. 

3 Pardessus, Droit Comm. Tom. 2, art. 396 ; Jousse, Comm, sur I’Ord. 1673, 
art. 83, p. 131, 182. 

4 Ibid. ; Savary, Le Parfait Negociant, Tom. 2, Parore 14, p. 94 ; Heinecc. dc 
Camb. cap. 3, § 26, 27. — Savary says : “ II faut remarquer, qu*il y a une grande 
diffi&rence eotre les signatures en blanc, qui ce mettent au dos des lettres de 
change, et les avals ; car les signatures en blanc no produisent que deux effets ; 
fun pour remplir au-dossus les ordres en favour de quelqu’un, ainsi quoil vient 
d’etre dit ; et fautre pour y remplir le re^u, lorsque les Porteurs de lettres re- 
solvent leur argent de ceux sur qui elles sont tirdes ; et les avals ne sont que 
des eautionnemens, qui pour Tordinaire se mettent au bas des signatures de 
ceux, qui tirent les lettres de change, poor la plus grande surety de ceux au 
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§ 456. It follows, from what has been said, that, in the 
French and Foreign Law, this contract of Aval, or Guaranty, 
when on the face of the Bill, is, in the absence of any restric- 
tive or controlling words, an agreement partaking of the char- 
tcter of the Bill itself, and is negotiable, and passes to, and 
gives the same rights to the Holder of the Bill as if it were 
made personally to himself, ahd subjects him to the like obli- 


profit (Ic qui dies sont tirdes ; et celui qui* met son aval au bas d’uno lettrc de 
change, et non au dos d’icelle, n’y met pas seulement sa simple signature, mais 
il y met ces mots qui la precedent, ‘ pour aval/ ou * pour servir d’aval,’ ou ce soul 
mot, * aval ; ’ dc sorte que celui, qui met son aval au bas de la^ettre do change, 
est obligd solidairement avec le tireur envers celui au profit diiquel die cst tirde, 
et envers tous ceux auxquels les ordres auront dte passds k leur profit, do payer 
Ic conteim en icdle lettre, en oas qu’dlc ne soit remboursde par les tirciirs, lors- 
qu’dle revient k protest. On doit observer aussi, (jue Tusage n'est plus de met- 
tre I’aval au bas de la signature de celui, qui tire une lettre dc change, parco 
que les Cambistes out trouve, qu'il nuissit a la ndgociation des lettres. La 
niison en est ; premierement, parco que Taval ctant mis au bas de la lettre, fait 
douter de la solvability du tireur, et qu’il n*est pas bien on ses allaircs ; ainsi 
cola peut donner atteinto it son erddit. Secondement, parcjo qu'on s^est appor^u 
par les inconvdnicns qui en sont arrivds, que ceux qui mottent jaurs avals au 
bas des lettres dtoient des personnes de ndant et sans bien.s, et qu'ainsi c’dtoil 
un piege, iju'oti tendoit au Public pour plus facilement ndgoeier les lettres de 
change, et qui nc produisent aucim bon effet. l.)e sorte quo pour ces raisons 
Tusage dc uiettre les avals au bas des lettres de change cst aboli. Quoiquo 
Tusage de mettre les avals au bas des lettros de change soit aboli, ainsi qu’il 
vieiit d’etre dit, neaninoins on no laisse pas d’en donner pour la sdretd de ceux, 
qui n’ont pas bonne opinion do la solvabilite des tireurs ; mais e’est au bas des 
copies des lettres de change, par lesquels avals ceux, qui les donnent promettent 
de remljourscr h ceux au profit de qui «ont tiroes les sommes contenues en icelles, 
au cas qu’elles ne soient pas acquittes par ceux sur ({ui elles sont tirdes, ou que 
revenant a protest elles ne soient point remboursdes par les tireurs. Or, Tinten- 
tion de I’Ordonnance n’est que d'empecher les Courtiers de donner lours avals 
de la maniere ci-dessus expliqude. En efiet, on ne peut pas dire qu*en donnant 
lours avals au bas de la copie des lettres de change quails negocient pour let 
Gens d’affaires, ou pour les grandes Compagnies, elles n’ayent pas autant de 
force et de vertu pour Tobligation solidiu que lours simples sigmttures en blane 
au dos des lettres de change ; et on ne peut pas dire aussi qu’on donnant par 
les Courtiers leurs avals au bas de copie des lettres, qu’ils ayent fait le com- 
merce du Change, puisejue les avals ne sont que de simples cautionnemens, qui 
ne prejudicient en aucune maniere au Public ; au contraire cela lui peut dtre 
de quelque utilite.” Savary, Le Farfait N^gociant, Tom. 2, Parere, U, p. 94. 
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gations.^ And this quality is, beyond question, highly im- 
portant to the true value, and easy circulation, and free credit, 
of Bills of Exchange. The like rule seems to prevail among 
the German civilians ; and it probably, also, prevails among 
the nations of Continental Europe generally ; and it is fullj 
recognized in the lau^ of Scotland.^ 


1 Pardessua, Droit Comm. Tom. 2^ art. 397 ; Savary, Le Parfait Negociant, 
Pt. 1, Liv. 8, ch. 8 , p.4>05 ; Heinecc. de Camb. cap. 3, § 26 to 28. 

3 llplnecc. de Camb. cap. 3, § 26 to 29; Id. cap. 6, § 10 ; 1 Bell, Comm. 
B. 3, ch. 2, § 4, p. 376 (6th edit.) ; McLaren v, Watson^s Executors, 26 Wend. 
R. 425, 442, 444* Mr. Senator Verplanck's opinion. In his elaborate opinion 
it is, among other things, said : Bills of Exchange are negotiable according 
to the ^ custom of merchants ; * and * the law of merchants, and the law of the 
land,* said Lord Mansfield, * are the same.* Promissory Notes are made nego- 
tiable by statute, which declares that they shall have the same effect, and be 
negotiable in like manner as inland Bills of Exchange, according to the custom 
of merchants. Now the custom of merchants, as to Bills of Exchange, is not 
merely the local, mercantile, habitual, and ordinary usage of England, but it 
was, and is, that of tlie civilized commercial world ; Bills of Exchange having, 
as all our text-writers (Blackstone, Kent, and others) inform us, grown into 
use originally on the Continent of Europe, and passed over with the extension 
of commerce into England. The Continental law, and custom of merchants, 
accompanied the usage into that country, from which we have obtained alike 
the usage and the law. Thence it is, that the work of Pothier, ‘ On the Con- 
tract of Exchange,* or negotiable paper, is of authority, and is cited in England 
as to the mere technical and arbitrary usages of that law ; and, as well as the 
other and greater works of that learned and philosophical jurist upon the gen- 
eral principles of contracts, * is alike law at Orleans and at Westminster* Hall.* 
The custom of general proffers or undertakings of guaranty of negotiable* paper, 
intended to accompany the paper, has not become very common in England, so 
as to give rise to litigation in the courts, as I find no decision there either ex- 
pressly affirming or denying their effect in the hands of subsequent Holders. 
But the validity of the usage seems to be taken for granted in the modern case, 
already cited, of Phillips v. Bateman, 16 East, R. 856, where a separate adver- 
tiaement of guaranty of Notes of a bank, in doubtful credit, would have been 
allowed to have been valid and binding, had it not been for other legal difficul- 
ties. On the Continent of Europe, such a practice of guaranty i& well known. 
This guaranty of negotiable paper is called aval by the French, and avallum by 
the German civilians. The present French Code of Commerce declares that 
the payment of a Bill of Exchange, independently of the acceptance and 
indorsement, may be secured by a guaranty (par tin aval). This guaranty is 
given by a third person, cither on the Bill itself or by a separate writing. 
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§ 457. Whether, under our law, a like negotial)le quality 
belongs to the like guaranty upon the face of the Bill, so 


(Code de Comm. Liv. 1, tit. 8, § 141, 142.) The person thus guaranteeing is 
bound in the same manner as the Drawer and Indorser. The same article is 
found in the code of Napoleon’s own time, regulating the law of the then French 
Empire, and it is still, in this respect, as it was before, the law of Belgium, HoU 
land, and a large part, if not all, of Italy and Germany. It was, indeed, but 
the declaring and recognizing of the former law of Germany as it is found in 
Heineccius’s Elcmenta Juris Cambialis, an^ of France, as expounded by Savary 
and Pothier. This last oracle of Continental Commerctal Law says, that the 
guaranty may be either special, of acceptance, or of a particular indorsvnent, 
or general, which last gives to the Holder the same right of action whit^h any 
party may have against the Drawer. The strict form, ho states to bo the writ- 
ing or signing upon the Bill itself; but he adds, that ‘ an experienced merchant 
informs him that guaranties, (aval,%) in this form, are scarcely any longer in 
use ; and that they were commonly made by a 8CX)arato writing (par un billet 
separe.) (Pothier, Contrat de Change, Part 2, § 50.) The same custom and 
the same legal rule prevail also in Scotland, where the Law Merchant, as to 
negotiable paper, is so closely assimilated to that prevailing in England, that 
the decisions of Westminster (fall on that subject are iamiliarly cited as 
autliority in the courts and the books. Mr. Bell, in his Commentaries on the 
Law of Scotland, 1 Comm. 376, after stating the question, * whether the indor- 
sation of a Bill, which has been guarantied by a separate letU'.r, ac'.companicd 
by delivery of the letter of guaranty, will giv^ the same right as if the letter 
itself were a negotiable instrument,’ adds, that ‘ it is generally held by bankers, 
that, when they thus ac<iuire a right to the guaranty they are cntithjd to pay- 
ment from the surety, as if the letter had been originally addressed to them- 
selves,’ and that, in conformity with this understanding, it had been so adjudged 
in the highest court of judicature. He, indeed, criticises the ground of the 
decision, but the case of Sir W. Forbes v. McNab, decided by the Lords of Ses- 
sions, which he cites and states, recognizes the usage, and sanctions its legal 
eflect. I, therefore, think it probable, that this ‘custom of merchants,’ has 
passed dVer to us from our early Dutch colonists, or perhaps more recently 
from Scotch and French merchants settled among us, without having first 
travelled hither through the courts of the counting-houses of England. The 
custom of a general and indefinite guaranty, either on the Note or Bill, or on 
a separate paper referring to it, is well known to be common among our men of 
business in Jhis State, and it is with the understanding of its passing with the 
Note. If this were merely a local custom here, it could not control or contra- 
dict the settled law of the land ; but it rather appears to be a part of the uni- 
versal custom of merchants, as to negotiable paper in ordinary use hero as 
well as on the Continent of Europe ; but which, not having been equally com- 
mon in practice in England, has never received the positive sanction of any ad- 
judication there. I submit these views of history and authority, bearing on this 
48* 
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as to give the Holder a complete legal right thereto as 
well as to the Bill, has been a question of considerable dis- 
cussion.^ It has been said by a distinguished elementary 
writer, that, even in cases where a valid engagement of 
guaranty has been made, that a Bill of Exchange or Note 
shall be paid, it is effectual only between the original parties 
to it, and not transferable at law, or in equity, or in bank- 
ruptcy.^ But this language is quite too general ; for it is 
very certain that the party to whom the guaranty is originally 
made, may, in equity, assign his right to the Holder at the 
same time t]^at he assigns the Bill, and thereby vest in him 
the equitable, although not the legal, title thereto. The 
language should further be understood to be limited to cases 
where the guaranty, if it is on the face of the Bill, is, by its 


question, to the consideration of those members of the court who may not be 
satisfied to rest their decision solely upon the application of those great prin- 
ciples of the doctrine of contracts to the stipulation of guaranty, upon which I 
mainly rely.” Mr. Bell, in his Commentaries (Vol. 1, p. 376, 3th edit.) says: 
“ It has been questioned, whether the indorsation of a Bill, which has been 
guarantied by a separate letter, accompanied by delivery of the letter of guar- 
anty, will give to the Indorsee the same right, as if the letter itself were a nego- 
tiable instrument passing without any latent qualification. It is generally held 
by bankers that, when they thus acquire right to the guaranty, they are entitled 
to demand payment from the surety, as if the letter had originally been ad- 
dressed to themselves; and this has been adjudged by the Court of Session *in 
reliance on such understanding. Before the point can bo held established, a 
much more deliberate inquiry must be made into the usage ; if, indeed, any 
usage can establish a point against the principles of law, which this seems to be. 
It may be, that the very design of expressing the guaranty by letter, instead of 
indorsing the Bill, is to preserve to the writer the full benefit of his remedy 
against the person to whom the letter is addressed ; and it is anomalous at once 
to confer on such an engagement the privileges of an indorsable and negotiable 
instrument, and yet not to give to the Grantor of it the benefit of that strict 
negotiation which is the counterpart of the privileges of Bills.” 

* Sec Chitty on Bills, ch. 6, p. 272, 273 (8th edit. 1888) ; Upham r. Prince, 
12 Mass. R. 14 ; Miller v, Gaston, 2 Hill, (N. Y.) R. 188 ; Ketehell v. Burns, 
24 Wend. R. 456 ; Lequeer n. Prosser. 1 Hill, (H. Y.) R 256 ; S. C. in Err. 
4 Hill, (N. Y.) R. 420. 

« Chitty on Bills, ch. 6, p. 273 (8th edit. 1833.) 
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very terms, confined to the original party to whom it is given ; 
and the language does not, certainly it ought not to be, ex- 
tended to cases by its very terms, the guaranty is to such 
party, and to his order, or to the bearer, or to any person 
who shall subsequently become the Holder ; for there does not 
seem to be any ground or principle in our law, which will, in 
such a case, limit the right, contrary to the avowed intention 
of the parties, to the first or original Guarantee.^ On the 
contrary, there would seem to hf® very urgent treasons why it 
should be deemed equivalent to a continued promise upon a 
valid consideration to every successive Holder for a valuable 
consideration, tobies quoties^ that the Guarantor promises the 
like guaranty to him personally. 

§ 458. There is great weight of authority for the mainte- 
nance of this doctrine, as well upon general principles as upon 
the usage of the commercial world. And, with a view to the 
convenience and the security of merchants, as well as the free 
circulation and credit of negotiable paper, it would seem that 
such a guaranty upon the face of a Bill of Exchange, not lim- 
ited to any particular person, but purporting to be general, 
without naming Jiny person whatsoever, or purporting to be a 
guaranty to the Pjiyee or his order, or to the bearer, ought to 
be held, upon the very intention of the parties, to be a com- 
plete guaranty to every successive person who shall become the 
Holder of the Bill.* [But the modern authorities strongly 


1 Sec Fhillipps v. Bateman, 16 East, R. 855 ; Walton i>. Dodson, 8 Carr. & 
Payne, R. 162; McLaren v. Watson’s Executors, 26 Wend. 11. 425, 430; 
S. C. 19 Wend. R. 557. But see Lamourieux v. Hewit, 5 Wend. R. 307 ; 
Adams v. Jones, 12 Peters, R. 207, 213. But Springer v. Hutchinson, 1 Ap- 
pleton, R. 359, is contra. 

^ McLaren V. Watson’s Executors, 26 Wend. R. 425 ; S. C. 19*Wend. R. 557, 
566. See also Walton v. Dodson, 3 Carr. & Payne, R. 162 ; Bradley v. Cary, 
8 Grcenl. R. 234. But see Lamourieux v, Hewit, 5 W’end. R. 807 ; Miller v, 
Gaston, 2 Hill, (N. Y.) R 188; Upham 1 ?. Prince, 12 Mass. R. 14 ; Tuttle v. 
Bartholomew, 1 2 Met 452 ; Belcher u. Smith, 7 Cush. 482 ; Adams v. Jones, 
12 Peters, R. 207, 218 ; Ante, § 372, and notes, 215, 394, 895. 
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preponderate in favor of the opposite view.^] Nay, the doctrine 
has been pressed farther, and it has been maintained with great 
ability and cogency of reasoning, that such a guaranty, upon a 
separate paper, ought to be held negotiable in the same man- 
ner, and to the same extent, in favor of each successive Holder 
of the Bill, as if it were upOn the face of the original Bill.^ 


1 True V. Fuller, 21 Pick. 140 ; Tuttio v. Bartholomew, 12 Met. 455 ; Belcher 
V. Smith, 7 Cush. 482. In True v. Fuller, Shaw C. J, said : “ The facts bear- 
ing upon this question ^nay be thus s&ted. Morse made three Promissory Notes 
to Elisha Fuller, or his order, payable in two, three, and five years respectively 
from date, and gave a mortgage to secure the payment of them. The Notes 
were indorsed in* blank by the Payee. On the same Notes was indorsed a guar- 
anty in this form : * I guaranty the payment of semi-annual interest on this 
Note, as well as the principal,’ and signed by the defendant. The Notes thus 
indorsed were transferred, and the mortgage assigned. The mortgaged premises 
were entered on for breach of condition, and the mortgage foreclosed. The 
Notes have regularly come to the hands of the plaintiff. 

** The Court are of opinion, that the plaintiff is not entitled to Recover, be- 
cause the guaranty in question was not made to him, or whilst he was Holder of 
the Note ; that is was not negotiable in itself, and was not made so by being 
written upon and intended to secure a negotiable instrument. This instrument 
being filled up and signed, is complete in Itself, and it cannot be altered, either 
by striking out words so as to convert it into a general indorsement, or by filling 
up, as in case of a blank indorsement In the latter case, an Indorser, by 
leaving a blank over his name, tacitly agrees that any subsequent lawful Holder 
may insert suitable words to render him liable in the same manner and to the 
same c.xtent, implied by his indorsement and the usages of business. 

“ This guaranty expresses no consideration, nor does it name any person as 
the Guarantee, to whom it is made. But suppose these could bo supplied by 
parol proof, it could only enure to the person who was the Holder at the time 
the guaranty was given, who was not the plaintiff. 

Had the defendant intended, by the credit of his name, to give a general cur- 
rency to the Note, as a negotiable security, there was no reason why he should 
not have indorsed it generally, in which case he would have been responsible to 
any person who might atlerwards become the Holder. As it is, it is no more a 
negotiable promise, than if it had been written on a separate paper, referring to 
the Note, and guaranteeing it to the then Holdeiv” Tyler u. Binney, 7 Mass. R. 
479 ; Lamourieux r. Hewit, 5 Wend. 807. 

* Adams v, Jones, 12 Peters, R. 207, 218; Walton v. Dodson, 3 Carr. & 
Payne, R. 162 ; Bradley v. Cary, 8 Greenl. K 284. See also the opinion of 
Mr. Senator Verplanck, in McLaren v* Watson’s ^eeutors, 26 Wend. R. 425. 
— Mr. Senator Verplanck’s opinion (ubi supra) cohtal|ir<a very masterly review 
of the whole subject, both when the guaran^ is upon a Bill, and when it is 
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§ 4<59. In respect to Letters of Credit, which are in com- 
mon use in our commerce with foreign countries, it may be 


upon a separate paper. He says : The next point is one, the decision of which 
must materially affect and regulate daily commercial usage in respect to loans 
and discounts. The original defendant guaranties the payment of an indorsed 
Note, made for accommodation. The guaranty is written on a separate paper, 
and describes the Note with which it bears contemporaneous date. It is general 
in its terms ; not being a stipulation with any nau^ed person, but is in the broad 
and very common form. * I hereby guaranty the payment * of the Note, which 
it then describes. It is now maintained that such a guaranty, being a promise 
in writing, naming no Promisee, can take effect only as a special contract with 
the first person, who, on the faith of it, becomes the Holder of the Note ; and, 
as no contract or mere chose in action is negotiable, except su(!h as fall within 
the definition of Promissory Notes, or Bills of Exchange, this guaranty it is 
argued is strictly a personal contract between the Guarantor and the Acceptor 
of the guaranty only, and it therefore cannot be transferred so as to be cnfbrced 
in the name of any subsequent party. The special contract of warranty, there- 
fore, between Watson and Frye did not accompany the Note as appurtenant to 
it and negotiable with it, when it was indorsed to the plaintiff. The Supreme 
Court on this point intimate tbe opinion, that, had the guaranty been written 
on the Note, it might have been treated as a mere indorKcmcnt by striking out 
the special words, and leaving barely the indorsed name ; but they bold, that a 
separate guaranty of a negotiable Note or Bill, does not, like an acceptance or 
indorsement, run with its principal, but must end where it began, like a bond, 
or other chose in action. This intimation of the distinction between the effect 
of an indorsed guaranty, which may be converted into an ordinary indorsement 
by striking out words, and that of a stipulation of guaranty, written on a sepa- 
rate paper, seems to be in contradiction to the decision of the same Court in a 
former case. In Lamourieux v, Hewit, 5 Wendell, R. 807, they are expressly 
placed on the same ground. It was there held, that an indorsed guaranty could not 
be stricken out and converted into a bare indorsement, but that every guaranty 
is a special contract with the person first receiving it, and can be enforced only 
in his name. * The defendant,’ said Chief Justice Savtige, * was liable upon his 
guaranty, not as an Indorser, but as the party to a special contract, which might 
have been written on a separate piece of paper as well as on the back of the Note.’ 
If these views of the nature of the contract of general guaranty of the payiisent of 
Bills or Notes be correct, and, if there be no positive rule or custom of the Law 
Merchant, giving effect to guarai^ties of Notes or Bills, so as to make them pass 
with the paper to which they relate, then I do not see how, upon the principles 
of our law, as to the assignment of choses in action, we can resist the conclusion, 
that such a contract does not go beyond the first taker of the paper, but can be 
enforced only in the name of the actual* Guarantee. Let us, however, examine 
what is the real undertafe|Bg or promise of such a Guarantor. A guaranty, 
according to its derivative and essential meaning, is the warranty nf some act or 
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stated, that a Letter of Credit (sometimes called a Bill of 
Credit) is an open letter of request, whereby one person (usu* 


debt of another. It is'an undertaking that the Engagement or promise of some 
other person shall be performed. In its legal and commercial sense, it is an under- 
taking to be answerable for the payment of some debt, or the due performance 
of some contract or duty by another person, who«himself remains liable for his 
own default Buch a warranty may bo either of a prior debt, or previously 
subsisting contract, or it may be for the due discharge of some future debt or con- 
tract between the original party and some other person who may give him credit 
In the first case, our ^w, which enforces no contract not supported by some 
consifleration, requires that there bo some good consideration received by the 
Guarantor. In the other case, where thefGuarantor holds out his engagement 
of secondary liability as an inducement to any one who may, upon the faith of 
that promise, give credit in any way to a third person, if there be no special 
consideration of benefit received and acknowledged by the Guarantor, as there 
often is, yet, the same consideration of debt or damage which supports the claim 
against the principal in default, equally applies to and supports the right of 
action against the Guarantor. This rests upon the familiar principle, that a 
suflRcient consideration for any contract may be either an actual benefit to the 
party promising, or else some prejudice, damage, suspension of right, or possi- 
bility of loss to the party to whom the promise is made or proffered, and by 
reason of his acceptance thereof. Pillans v. Van Mierop, 3 Burr. R. 1663, per 
Yates, J., whose definition is adopted in Fo^hv. Staton, 1 Williams’s Saunders, 
211, note 2. See also Jones v, Ashburnhami 4 East, R. 455 ; 12 Wendell, R. 381. 
With whom, then, may such a conMEI ,he made ? Of course it may, as in 
other contracts, bo made with a specifically named or described individual to 
whom the promise and undertaking to become answerable for a third person 
is addressed. Such an offer or promise to any specified individual to become 
liable for the debt or acts of another, when it is accepted, by giving the credit 
or trust thus guarantied, is complete, and it can only be enforced by, or in the 
name of, the original party giving credit on such guaranty. When the default 
occurs, the promise to make good that default becomes binding, and like other 
ohoses in aidion, except Notes and Bills, it is confessedly not negotiable or trans- 
ferable in law so as to give a right of action in his own name to the new Holder. 
But such a contract of warranty may also be offered and perfected without any 
individual being named in the stipulation or promise of guaranty. It may be 
made as many other contracts arc made, by a general offer to any one who may 
accept the terms, and in such case the offer^ when accepted, binds the Prom- 
isor. Such ts the ordinary case of a contract made by effect of an advertise- 
ment or public notice, as to pay a certain price for materials, wheat, wood, &c., 
delivered at a specific place or time. So, too, as was said by the Chancellor, 
Coleman v. Upcot, 5 Viner, Abr. 527, cited in Foli um Guaranties, 44, * If a 
man make offers of a bargain, and then write doW£|^ sign them, and another 
person take them up and proffer his Bill, that will be a sufficient agreement to 
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ally a merchant or a banker) requests some other person or 
persons to advance moneys, or give credit, to a third person, 


take the case out of the statute. The validity and obligation of such a promise 
or undertaking, proffered to all the world and accepted by an individual, grow 
out of the very nature of a contract, as well as the daily usage and necessities 
of life and business. There is no need of authority to show that the same rule 
must apply to the similar offer of^ guaranty. But there is no want of express 
authority on that head. Thus, as remarked by Judge Cowen, ‘ In Phillipps v. 
Bateman, 16 East, R. 355, it was not denied, that a public promise by advci^iso- 
ment to guaranty the Notes of a bank, upon which therc;,was a run, would bind 
the Promisor, and subject him to action at the suit of those who should forbear 
to press the bank, provided a consii^ration had been duly expressed, and an 
intent had appeared so to pay, although no one could be name4.’ So, again, in 
Walton V Dodson, 3 Carr. & Payne, 162, it was held of a guaranty, without 
address (0 any person : ^ Such a guaranty will enure to the benefit of those to 
whom or for Avhosc use it was delivered.* Again, in one of the courts of our 
own country, where the guaranty was in a letter to the person for whose benefit 
it was to be used, and was only a general undertaking to be answerable for his 
purchases te a certain amount, the Court considered it as a guaranty, whiith, by 
iis plain intendment, might be offered to any one and accepted by any one. 
‘ The contract, according to its legal intent, is proffered to any one who was the 
vendor of such goods as the purchaser wanted.* Bradley v. Cary, 8 Grccml. R. 
234. In every such case, the undertaking of guaranty, though general in its 
offer, becomes, when accepted, definite and binding between thg Guarantor and 
the perHon acting or trusting up 0 |i^,iiss credit. But, when thus made definite 
and conclusive, the same broad principle of the law must still apply, that rights 
of action, not made negotiable by statute, or the special custom of merchants, can 
only be enforced in the name of the direct party to the contract. What distinc- 
tion, then, exists between the ordinary commercial guaranty, as of a credit for 
goods purchased, and a guaranty of a negotiable Bill or Note V There is a clear 
and manifest difference in the substance of the contract or undertaking itself in 
regard to the parties to whom the guaranty is proflered, and by whom it may 
be accepted, although it is still governed by the same general legal principles. 
The ordinary mercantile guaranty of a debt, or a purchase, or a credit, is a 
stipulation * to become liable for another, for some specific debt or debts, not 
negotiable in the hands of a creditor, and which he cannot pass away. When 
the debt is contracted on such a guaranty, the primary liability can go no 
further than the first parties ; and, therefore, there is no promise or undertak- 
ing held out by the Guarantor to any other person to give a subsequent credit 
Not so as to the undertaking or offer made by a guaranty of payment of nego- 
tiable paper. That is a positive undertaking and promise to become lialile for 
its due payment, in case of the default of the original parties, and this offer is 
held out to every penibn Inay, on the faith of jt, become the legal Holder 
of such paper. It is a pi^ise or undertaking, held out to a second, third, or 
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named therein, for a certain amount, and promises that he will 
repay the same to the person advancing the same, or accept 


fourth Indorsee, as much as to the first Holder and the last of these, who 
advances his money upon such a guaranty, looks as much as the first to the 
promise of the Guarantor* The offer is of an indefinite number of successive 
guaranties, whilst, in the case of a guaranty of payment for goo^ bought on 
credit, the offer, though it may be general in its address, is only of some specific 
transaction which becomes final as to the parties when the offer is accepted. 
Theiguaranty may not be negotiable in itself as a separate contract, but it is a 
collateral promise to any and each, #n bis turn, of the persons known or un- 
kftown who may give credit to a negotiable Note, coupled with such a guaranty. 
But, US' it can be enforced only by the Holder, who is entitled to receive pay- 
ment from the p^arties to the Note itsclff there can be no breach of such an 
undertaking, or any cause or ground of action, in respect to any one, who, 
after having made himself a party to the contract, parts with the Note and 
ceases to be entitled to its payment. I cannot imagine any reason of jus- 
tice, policy, for legal authority or giving legal effect to a contract of guar- 
anty for any future credit to another, proffered in writing to any person 
indiscriminately, who will give such credit, which does not equally apply 
to the remote Holder of a Note or Bill, who has taken it after successive 
intermediate Holdersi but still upon the faith of the original guaranty. lie 
also guaranties the payment of a Note’T)y the very use of those words; and, 
in their common as well as their legal meanSlg and understanding, holds forth 
this undertaking^or engagement. ‘ I promisci to any person who may upon the 
faith of this promise, become by purchase, Hjj^unt, or otherwise, the hona fide 
Holder of this Note, to pay the same in cas^ ^ its not being duly paid when at 
maturity.’ The consideration may be either lome specific payment, security, or 
benefit to the Guarantor, or it may be merely the value of the Note paid at his 
request, and on his credit, to the person for whose benefit the guaranty is made 
and intended. In the present case the consideration is the value of the Note 
acknowledged in the guaranty itself to have been received, and shown in evi- 
dence to have been paid in cash at the request of the Guarantor to Tuthill, the 
last Indorser, at the date of the guaranty. The whole contract and transaction, 
when analyzed, is briefly this : Watson, as an inducement to, and in considera- 
tion of, Frye’s advancing, at his request, to Tuthill, the value of a certain Note, 
upon the security of that indorsed Note and his guaranty, undertakea,and prom- 
ises, for the benefit of Frye, to any person who shall afterwards take and hold 
the Note, to be liable for the payment of ^e same if not duly paid at maturity. 
Now, it seems plain to me, upon the common principles of the law of contracts, 
applied to the nature of this transaction, and of its terms and the obyious undei^ 
standing of the stipulation itself, that such a guaranty of negotiable paper can 
bo enforced by, and in the name of any subsequent Holder of such paper, who 
has taken it on the good faith of an accompanying, guaranty, whether written 
on the back of the Note, or upon a sejihrate paper.” See another citation from 
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Bills drawn upon himself, for the like amount. It is called a 
general letter of credit, when it is addressed to all merchants, 
or other persons in general, requesting such advance to a third 
person ; and it is called a special letter of credit, when it is 
addressed to a particular |)ersoii by name, requesting him to 
make such advance to a third person.^ 

§ 460. Marius gives the following description of Letters of 
Credit, of both sorts, and of their use and obligation. “ Now, 
letters of credit, for the furnishing of moneys by exchaifge, 
are of two sorts, the one general, the other ’sjx^cial ; the gen- 
eral letter of credit is, when I write my open letter (lin»ct5Hl to 
all merchants, and others, that shall furnish moneys unto such 
and such persons, ujion this my letter of credit, wherein, and 
whereby I do bind myself, that wliat moneys shall be by them 
delivered unto the party, or jiarties, therein mentioned, within 
such a tinie, at such and such rates (or, in* general terms, at 
the price current), I do thereby bind myself for to be account- 
able and answerable for the same, to be repaid according to the 
Bill or Bills of Exchange, which, upon receipt of the money so 


the same opinion, Ante, § 456, note. See also 1 Hell, Comm. H. 3, eh. 2, § 4, 
p. 371 to 374 (5th edit.) 

1 Com. Dig. Merchant^ F. 6 ; Marins on Bills, j>. 35, 36 ; Molloy, de Jure Marit. 
B. 2, eh. 10, § 36 ; Bouvier’s I.«aw Dictionary, “ Letter ot‘ Credit”; 3 Cliitty on 
Com. Law, 336, 337. Mr. llallum, in his work on the. Middle Ages (Vol. 4, 
ch. 9, Pt. 2, p. 255, note, Aincr. edit. 1821), has remarked, that “There wen? 
three species of paper ci^cdil in the dealings of merchants : 1. (ieneral Letters 
of Credit, not directed to any one, which are not urK*oinnK)n in the L(;vant. 
2. Orders to piiy money to a particular person. 3. Bills of Exchange regu- 
larly negotiable. Boucher, t. ii. p. 621. instances of the first are mentioned 
by Maepherson, aliout 1200, p. 367. The second species was introduced by 
the Jews about 1183, ((>apmany, 1. i. p. 297,) but it may be doubltul whether 
the las*t stage of the progress was reached nearly so soon. An Instrument in 
Reyner, howler, of the year 1364, (t. vi. p. 495,) mentions liter® eambitori®, 
which seem to have been negotiable Bills; and by 1400 they were drawn in 
sets, and worded exactly as at preseni. Maepherson, p. 614, and Beckman, 
Hist, of Inventions, vol. iii. p. 430, give from Capmany an actual precedent of 
a Bill dated in 1404.” 
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furnished, sluill be given or delivered for the same. And, if 
any money he furnished upon such my general letter of credit, 
and Bills of Exchange therefore given, and charged, drawn, or 
directed to me, although, when the Bills come to hand, and 
are presented to me, I should refuse to accept thereof, yet 
(according to the custom of merchants) I am bound and liable 
to the payment of those Bills of Exchange, by virtue and force 
of such my general letter of credit ; because he or they, which 
do furnish the money, have not so much (if any) respect unto 
the sufficiency or 'ability of the party, which doth take up the 
money, as unto me, who have given rny letter of credit for 
the same, aifll upon whose credit, merely, those moneys may 
be properly said to have been delivered. The special letter of 
credit is, when a merchant, at the request of any other man, 
doth write his open letter of credit, directed to his factor, 
agent, or correspondent, giving him order to furnish such or 
such a man, by name, with such or such a sum of money, at 
one or more tittles, and charge it to the account of the mer- 
c.hant that gives the letter of credit, and takes Bills of Ex- 
change, or receipts, for the same.” And again ; Now, in 
the general letter of credit, he that writes it doth make use of 
his credit for his own account and concernments in his way 
of tra<le ; ami, therefore, thc^re need no more than his letter 
of credit to make him liable to repay what shall be so fur- 
nished. But in the particular letter of credit, he that Vvrites 
the letter doth it not to make use of the moneys himself, or to 
be employed for his own use, but for the use and acicommoda- 
tion of some other man, at whose request he is willing, and 
doth write his letter of credit ; and, therefore, it is yery expe- 
dient and ordinary for him, at whose entreaty the letter is 
written, at the writing, and upon receipt thereof, to give secu- 
rity by bond, or otherwise, unto the merchant, that gives the 
letter of credit, for repayment unto him, his executors, or 
assigns, of all such moneys as shall be received by virtue of 
the said letters of credit ; for the merchant, by his letter, 
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stands sufficiently bound to his correspondent ; and, therefore, 
it is no more but reason, that he, for whom the letter is 
granted, should give (as it were) his counterbond for repay- 
ment. The Bills of Exchange, which are to be made for 
moneys taken up by letters of credit, do run in the ordinary 
form of Bills of Exchange.” ^ 

§ 461. This language would seem to be sufficiently explicit 
to establish the doctrine that general letters of credit partake 
of a negotiable quality,^ and, acccgding to the usage of mer- 
chants, are treated Jis a direct promise to repay the advance, 
or to accept and pay the Bill, which shall he drawn upon the 
advance, wliere the letter purports such a promise to re|)ay, or 
accept and pay the Bill. There does not seem to be any 
ground to doubt, that the letter of credit is an available prom- 
ise in favor of the person who makes the advance upon the 
faith of the letter, if the letter is specially addressed to him. 
But it has been made a question, whether, if the letter of 
credit is a genend one, addressed to any person or [lersons 
generally, without any other designation, the person making 
the advanc<‘ upon the faith thereof, is entitled to a punctual 
performance of the promise contained therein, from the person 
signing the letter, as a floating contract, designed to circulate 
as a direct promise, in the nature of a negotiable security, for 
the benefit of any party advancing funds on the faith thereof; 
or whether the remedy exclusively lies between the original 
party, writing the letter, and the party to whom, and for whose 
immediate use it was given. 

§ 462. The question does not appear to have been posi- 
tively decided, or, indeed, to have been elaborately discussed 


' Marius on Bills, p. 86, 37. See also Jousse, sur TOrd. 1673, tit. 5, Prelim. 

p. 66. 

2 [But they have been held not so far negotiable, or not so far a part of the 
Law Merchant, that payment can be resisted, until the instrument is delivered 
up. Orr V. Union Bank of Scotland, 29 Eng. Law & £q. R. 1.] 
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in England.' But, in America, it has come under judicial 
examination and decision in various cases. In the Supreme 
Court of the United States, the doctrine has been directly 
affirmed, on several occasions, that the Letter-writer is posi- 
tively and directly hound to any party making the advance 
upon the faith of the Letter ; and that it applies not only to 
cases where the Letter of Credit purports, on its face, to he 
addressed, generally, to any person or persons whatsoever, 
who shoiihl make the advance, hut also in cases where the 
Letter of Credit Jk addressed solely to the person to whom the 
advance is to he made, and merely states that the person sign- 
ing the sarne will become his surety for a certain amount, 
without naming any person to whom he will become security, 
if it is obviously to be used to procure credit from some third 
person, and the advance is made upon the faith of the Letter 
by such third person.'^ And it has been further held, that, if 
the engagement be, to acce[>t and pay any Bills, not exceeding 
a limited amodnt, drawn by the person, to whom and for 
wdiose benefit, the advance is to be made ; in such a case, the 
person, taking such Bills, and making the advance upon the 
faith thereof, if the promise of the Letter-writer cannot be 
treated as a positive acceptance of such Bills, is entitled to 
treat it as a direct promise to accept and pay such Bills, which 


* It seeniH, however, to have arisen in England, as may be gathered from the 
following note to the ease of The Company of Feltmakers v. Davis, 1 Bos. 8c 
Pull. 101, note (^•). It is there said “In Marehington v. Vernon and others, 
Sittings at Guildhall, Trim 27 Geo. HI. B. R., which was assumpsit on a Bill of 
Exchange, by the Holder against the defendants (assignees of the Drawee,) 
who had given a promise to the Drawer, that they would honor the Bill, Buller, 
J., said : * Independent of the rules, wdneh prevail in mercantile transactions, if 
one person makes a promise to another for the benefit of a third, that third per- 
son may maintain an action upon it.' See Comb. R. 219; 8 Mod. R. 117; also 
Dutton r. Pool, 1 Vent. R. 318, 832, cited and relied on by Lord Mansfield in 
Martyn t\ ilinde, Cowp. R. 443.” But see Molloy, B. 2, eh. 10. § 36, which is 
directly in point. 

^ l.awrason v. Miison, 3 Craneh, R. 492; Boyce v, Eil wards, 4 Peters, R. 
121 ; Adams v. «Ioues, 12 Peters, R. 207, 213 ; Ante, § 459 to 161. 
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promise he may enforce, accordingly, in an action in his name, 
founded upon such a Letter of Credit, against the writer 
thereof.^ 


I Ante, § 459 to 4G1 ; Carnegie v, Morrison, 2 Met. 381 ; Barney i’. Newcomb, 
9 Cush. 46 ; Boyce i\ Edwards, 4 Peters, R. 121. See also Wildes v. Savage, 
1 Story, IL 22, 26, 27; Coolidge v. Payson, 2 Wheat. R. 66; Ogden i>. Gil- 
lingham, 1 Baldwin, R. 45 ; Murdock v. Mills, 11 Met R. 5; Bradley v. Cary, 
8 Greenl. R. 234; Adams v. Jones, 12 Peters, R. 207, 213. This subject wjis 
discussed at large in the Circuit Court of the United States, in the case of Rus- 
sell r. Wiggin, 2 Story, R. 213. The cfiscttrose upon a I.»etter of Crcilit given 
in Boston, Massachusetts, by the agent of Messrs. Wiggin, of London, to certain 
persons in Boston, who were about to send a ship to India, authorizing them 
or their agent, who should go out in the ship, to draw Biiis on Jthein in London, 
for a ccrUin amount of money, and {>roinising to aece{)t the Bills drawn in 
liidiii, in pursuance of the Letter of Credit. The Bills were accordingly drawn 
in India, and when presented in I^ndon, were refused acceptance. In the 
mean time, the Boston merchants had failed. T'hc Bills were, taken by the 
Payees in India, U[)on the taitli of the Letter of Credit ; ami the Payees brought 
a suit in Bujston, ami ^ittacdied property of the I.ondoii Drawees. Two ipjcs- 
tioiKs were made at the argument; 1. Whether the law of England, or the law 
of Masf>aclm.s<*tts was to govern, as to the, liability of the defendanls to the plain- 
iitls upon the Letter of Credit. 2. Whether the action which was tbumhMl on 
the {)romise to accept the Bills, supposed to arise in favor of the Payees from 
the Letter of Credit, w«is maintiunable ; or. Whether the action was umnain- 
taimiblc by the plaintiffs for want of privity between them and the defimdants, 
the Drawees. On these <iuestion8 the Court said : “ There are two quc^stioiis 
properly ari.'^ing upon the state facts prcscnt(Ml to this Court. The first i.s, 
Where is the contract of tin*, defiunlaiits to be deemed to be made, V Or, in 
4>ther words, Is it, as to its obligation, construction, and cliaraeter, to be governed 
by the law of Massachusetts, where it was signet! and exeeufetl by the agtmt of 
the defendants V Or, is it to be deemed a contract made in Englantl, where the 
acceptance was to be made ; in which ca.se it is to be governed in fho like par- 
ticulars, by the law of England, assuming that law to differ from the law of 
Massachusetts V The second question is, Whether a promise contained in a 
Letter of Credit, written by persons who arc to become the Drawees of Bills 
drawn under it^ promising to accept such Bills when drawn, which Letter, 
although addressed to the persons who are to be the Drawers of the Bills, is 
designed to be shown to any person or persons whatsoever, to induce them to 
advance money on, and take the Bills when drawn, will be an available con- 
tract in favor of the persons to whom the I.»etter of Cntdit is shown, who ad- 
vance money, and take the Bills on the faith thereof, or is void for want of 
privity between them and the persons writing the Letter of Credit. I cannot 
say that I entertain any seriou.s doubts as to either question. As to the first, 
the Letter of Credit was executed in Boston by the agent of the defendants, 
49* 
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§ +6'}. Mr, Bell in his learuetl Conmientaries, has given 
his own opinion, us to the nature and operation of Letters of 


'with full authority for. the purpose; and it is. to all intents s^d purposes the 
samCf in legal effect, as if it had been there personally signed by the defendants 
themselves. See Hell v. Brueii, 1 IIow. Sup. Ct. R. 169. It then created an 
immediate contract in Boston between the parties, and it is to be governed as 
to its obligation, constru<.*tion, and character, by the law of Massachusetts, and 
not by the law of England ; if, indeed, there be any distinction between them 
on this subject, which I am very far from believing there is. The contract was 
clearly valid and binding by the laM of Massachusetts. It is true, that the con- 
trai.-t is to accept Hills drawn on the defendants in London, and of course, the 
acceptance is there to be made. Hut that docs not make it less obligatory upon 
the defendants to fulfil their promise to accept, altliougli the acceptance, in order 
to be valid, must be made according to the recpiirements of the English law. 
Suppose a like l^etter of Credit were executed in Boston, to accejit Hills pay- 
able in Paris, in Prance, where an acceptance to be binding must be in writing, 
(although, by our law, it may be verbal,) there can be no doubt that unless 
there was a written .accc-jilance in Paris, no remedy could be had upon any Hill 
drawn in pursuance of the I.«ette.r of Creilit, as an accepted Hill. ,Hut there is 
as little doubt, upon primaples of international law and public justice, that in 
such a case the contract, being made in Mas.sacliusctls, and being valid by 
the laws thereof, would be, and ought to he, held valid in all judicial tribunals 
througlumt the world, and cnfiirced c(|UHlly in Prance, in England, and Amer- 
ica, as a subsisting contract, the bn;ach of which would entitle the injured party 
to complete redress for all the damage sustained by him. 'rhe case of Carnegie 
r. Morrison (2 M«'t. U. 3<S1) is dire<*tly in point upon this very (picstion ; and I 
entirely com ur in that decision. The secoi^l ipiestion is one upon which, until 
1 heard the present argument, I did not suppose that any real doubt could be 
raised, as to the law, either in England or America. I cannot but persuade 
myself that tlie doctrine of both countries, as far as this (picstion is concerned, 
is coincident, notwithstanding the opinions of the learned counsel, w’hich have 
been brought to the notice of the Court upon the present occasion, (and for 
which, certainly, I feel an unaffected respect and deference,) and which assert, 
that the Eiigli.sh doctrine denies all redress, under the eirciiinstanees, to the 
Holder of the Hills, and confines the whole remedial redress to an action be- 
tween tlie Drawers and the Drawees of the Hills, upon the ground that there is 
a want of privity between the Drawees and the pei*son who takes the Hills as 
purchaser or Holder. The case of JMarehingtou c. Vernon, cited in a note to 
1 Hos, & PulJ. 101, before Mr. Justice Bullcr, seems to me fully to support the 
contrary doctrine. Assuming, however, that there is a total want of privity 
between the parties in the pivsent suit, the conclusion to which these learned 
jurists have arrived, may be admitted fairly to follow as a result of the doctrine 
of the Common i^aw, although 1 entertain great doubt whetlier, under such cir- 
cumstances, a court of etpiity would not, and ought not to administer complete 
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Credit, in the following expressive language. Letters of 
Credit, strictly speaking, are mandates, giving authority to 


relief, as a case of constructive fraud upon third persons. But my dilUculty is 
in the assumption, that in the present case there is no privity of eontraot between 
the plaintiffs and the defendants. It appears to me that this is an inference not 
justly deducible from the facts ; and 1 know of no authority in English juris- 
pnidence, which countenances, far less any which establishes it, under circum- 
stances like the present. On the contrary, I have undei’stoojl, and always sup- 
posed, that, in the commercial world, Lcttere of Credit, of this character, were 
treated as in the nature of negotiable initruments ; and that the party giving 
such a Letter, held himself out to all persons who should advance money on Bills 
drawn umler the same, and upon the faith thereof, as contracting with^hem an 
obligation to accept and pay the Bills. And I conftjss myself totally unable to 
comprehend how, upon any other umlerstanding, these instruments could ever 
possess any general circulation and cr(‘dit in the commercial world. No man ever 
is supposed to advance money upon sindi a Letter of Credit, upon the mere credit 
of the party to whom the Letter is given ; and 1 venture to aflirm that no man 
over took Bills on the faith of such a Letter without a distinct belief that the 
Drawee w;i8 bound to him to acce{)t the Bills, when drawn, without any refer- 
ence to any change of circumstances, which might occur in the intermediate 
time between the giving of the Letter of Credit and the drawing of lh(5 Bills 
under the same, of which the Holder, advancing the money, had no notice. 
Any other supposition would make the Letter of Credit no security at all, or, at 
best, a mere contingent security ; and the money would, in elfect, be advanced 
mainly upon the credit of the Drawer of the Bills, which app(‘ars to me to be at 
war with the whole objects for which Letters of Credit are given. Let me state 
one or two cas«\s to illustrate tluPUoctrine, which, it seems to me, is applicable 
to Letters of this sort. Suppose the present Letter of Credit had conUiiiied an 
express clause, by which the defendants should directly promise any and all 
persons who should advance money and take Bills on the faith tliereof, that 
they would accept and pay the Bills so drawn in their favor. Can there be 
any doubt that the promise would be available in favor of the jwrsons making 
such advances, and create a direct privity of contract between them and the 
pei'son who gave the Letter of Credit? If there would be no doubt in such a 
ease, then, it seems to me, that the tfircumsiances of the present case, and in- 
deed, of all cases of Letters of Credit, of a similar charaeter, do, naturally and 
necessarily, embody an implied promise to the same extent, and, therefore, 
ought to be governed by the same rule;, for there can, in the intendment of the 
law, be no just distinction between cases of an express promise ,and cases of an 
implied promise, applicable to transactions of this sort. Again ; 8U{)pose when 
the plaintiffs were about to advance their money on their Bills, with the Letter 
of Credit before them, a partner or. authorized agent of the firm of Wiggin 
& Co., had stood by, and said, Take these Bills on the faith of this Letter of 
Credit, and our house will duly accept and pay them ; and, upon the faith of 
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the person addressed to pay money, or furnish gpods, on the 
credit of the writer. They are generally made use of for 


that statement, the money was advanced and the Bill was taken ; could there 
be a doubt, that there would be a privity df contract directly created between 
the plaintiils and the defendants, and that they might, by law, compel them to 
accept and pay the Bills, or indemnify them for the breach thereof ? And yet, 
stripped of its mere external form, that is the very case before the Court. The 
Letter of Credit was drawn to be carried abroad, and to be shown to any person 
or persons who would advance funds thereon to the Drawers ; and it imported, 
that il’ any persons to whom it was slvjwn, should advance the money, and take 
the Bills on the faith tliereof, the defendants would accept and pay the Bills. 
Their Letter of Credit spoke this language to all the world, as expre.ssively as 
if they had stood *by, and repeated it by their agent. Take the case of the 
common Letter of Guaranty, where the Guarantor says, in general terms, in 
a paper addressed to A. B., the party for whose benefit it is given, ‘ I hereby 
guaranty to any person advancing money, or selling goods, to A. B., not ex- 
ceeding £100, the payment thereof, at the expiration of the credit, which shall 
be given therefor.’ Can there be a doubt that any person making the ad- 
vances, or selling the goods upon the faith of the Letter, is entitlc^d to treat 
the [)aper as containing ^ direct and immediate promise to himself, to guar- 
antee the payment, notwithstanding it is addressed to A. B. V In the com- 
mercial world, as far as 1 know, no doubt has as yet ever been entertained on 
this subject; and yet, transactions of this sort are of everyday’s occurrence, 
especially where the person by whom the advan(;e is to be made is uncertain 
or unknown, 'flie case of Adams v. Jones (12 retcre, R. 207 , 213 ) is in point 
to show, that such a guaranty, in such general terms, will bind the Guarantor 
in favor of any person who shall trust the part^ upon the faith and credit of the 
guaranty. Tliere is no pretence in such a case, to say that there is not a suffi- 
cient consideration for the promise or obligation ; for the consideration need 
not be immediately for the benefit of the Guarantor ; but it will be sufficient if 
there be a valuable consideration moving from the Guarantee, at the re.piest of 
the Guaraiitor, in favor of a third person, for whom the benefit is designed. It 
is like the common case where one man, for a valuable consideration of for- 
bearance, or otherwise, undertakes to pay the debt of another. The question 
is not of gain to the promisor, but of loss, ‘or detriment, or delay, on the part 
of the pi-omisec. Lord Mansfield’s whole reasoning in the case of Pillans v. 
Van Mierop (3 Burr. R. 1663 ) treats it as a clear case of a sufficient considera- 
tion ; that it is a mercantile transaction ; and that the very nature of it imports 
ati underUiking to the persons taking the Bills, to honor them. Lord Mansfield 
went further in that ca.se, and held that the agreement to accept amounted to 
an actual acceptance in favor of the party, upon the ground that he advanced 
the money ami drew the Bill, upon the faith of the prior negotiations and 
promise. Mr. Justice Yates, in the same case, said that, ‘ Any damage to 
another, or suspension, or forbearance of a right, is a foundation for an under- 
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facilitating the supply of money, or goods, required by one 
going to a distance or abroad, and avoiding the risk and 


taking, and will make it binding, although no actual benefit accrues to the 
party undei-taking.* He added : ‘ Now, here, the promise and undertaking of 
tlic defendants did occasion a possibility of loss to the plaintilTs.’ In the case at 
bar, a benefit did in fact, accrue to Wiggin & Co. ; for, in no other way could 
they have received the interest and advances intended to be obtained by their 
grant of the Letter of Credit. In Pierson t>. Dunlop (Cowper, R. 571, 573) 
and in Mason a. Hunt (1 Doug. R. 2972 Lord Man.sficld took notice of the 
true distinction between eases where a promise enures solely bt*.twcen the 
parties, and where it enures in favor of a third person also. ‘ It has b(Hm truly 
said, as a general rule, (was his language) that the mere answer of a merchant to 
the Drawer of a Bill, saying he will duly honor it, is no acceptance unless accom- 
panied with circumstances which may induce a third person to take the Bill by 
indorsement. But, if there are such circumstances, it may amount to an .*iec(>pt- 
ance, although the answer be contained in a letter to the Drawer.' The cases 
of Johnson r. Collings (1 Kast, R. 98,) and Clarke r. Cock (4 Kiwt, R. 56) do 
not, in any manner, sliake the propriety of this doctrine, as to its cr(*-ating a 
privity of t’ontract between the parties, whether it amounts to an accej)tHnce or 
not; and Mr. Justice Le Blanc, in both cases, e.Kpressly recognized Lord 
Mansfield’s doctrine, as containing the true limitations and distinctions, which 
ought to govern in all cases of this sort. In the cas(^ of Johnson c. Collings, as 
well as in the case of Miln v. Prest (4 Camp. li. 393) the promise to accept had 
not been shown to the party taking the Bill, and, therefore, the Bill was not 
taken on the faith thereof. Nor, indeed, had it been even authorized to be 
shown to tlie party, which constjtutcs the striking difierence b(5tween such a 
promise and a Letter of Credit; the Letter being ex vi lermini^ designed U) be 
shown if necessary, to obtain the very credit or advances from a third person. 
Lord Mansfield, indeed, guarded himself on thi.s very point, and said, not that 
it always does create an acceptance, but that it may do so. Now, if it would, 
in any ease, crt*ate an acceptance, a fortiori, it would create a privity of eon- 
tra(;t founded upon the promise to accept ; for the latter must, in all cases, con- 
stitute the foundation of tlie former. In none of these cases was the point pre- 
sented exactly under the view in which it now comes Ijefore this Court. In 
neither of them was there a Letter of Credit designed to eirculaU^ and thus to 
preserve credit to the Bills, which should be drawn. And not one word, in the 
reasoning of any of these cases, hints at any suggestion that a letter of Credit 
in its commercial sense would not create such a privity, if it was intended to be 
shown and used to induce any third person to advance money on the Bills. If 
the question were entirely new, I confess that I should not entertain the least 
doubt that, according to the known course of mercantile transactions upon Let- 
ters of Credit of this sort, the giver and the receiver intended them to be a 
circulating medium of credit for the receiver ; and that the promise to accept 
should be an obligatory contract with any and every person who should advance 
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trouble of carrying specie, or buying Bills to a greater amount 
than may be required. The debt, which arises on such a Let- 


money on tho Bills on the faith Hfcereof. The language of Lord Mansfield, in 
Mason i?. Hunt (1 Doug. R. 297, 299,) is exceedingly strong for this purpose : 
* There is no doubt,* said he, ‘ that an agreement to accept may amount to an 
acceptance ; and it may be couched in such words as to put a third person in a 
better condition than the Drawer. If one man, to give credit to another, makes 
an absolute promise to accept his Bill, the Drawer or any other person may 
show such promise upon the exchange, to get credit ; and a third person who 
should advance his money upon it, would have nothing to do with the equitable 
circumstances which might subsist between the Drawer and the Acceptor. But 
an agreement to accept is still but an agreement ; and, if it is conditional, and 
a third person tafifes the Bill, knowing of the conditions annexed to the agree- 
ment, he takes it subject to such conditions.* Now, it is impossible to read this 
language, and not to fetil, that if the case were one of a Letter of Credit, de- 
signed by the parties to be used upon the exchange, it would necessarily create 
a privity of contract between tlie party advancing his money, and the Drawee, 
binding upon the latter. In short, the contract would be a contract, not with 
tho Drawer alone, but with any party who should advance the money on the 
faith of tho Letter. See Com. Dig. Merchant, F. 3, which cites Mar. 36, Ma. 
71, 76. 1 have seen no case in England which shakes, much less which over- 

turns, this doctrine. And, if there were, I should pause a great while before I 
could bring my mind to deseit the clear judgment of that great Judge, Lord 
Mansfield, never excelled as a Judge in the administration of commercial juris- 
prudence, upon a question of such plain ecpiity and justice, in favor of any other 
and 8ubsc(iuent adjudication by other minds., I consider a Letter of Credit, 
drawn like the present, for purjK)ses of a general nature, to be equivalent in 
import and intention, to the following language : * Take this Letter of Credit, 
show it to any person whatsoever, and I promise any person who shall, on the 
faith thereof, advance you money on Bills drawn witliin the scope thereof, that 
I will accept and pay those Bills.* I confess myself unable to perceive, upon 
any grounds of the Common Law, or of common sense and justice, why such a 
circulating promise should not be obligatory. But, be the English doctrine as 
it may be, the present case must be governed, not by that law, but by the Com- 
mercial I.#aw of America, where the contract was entered into. And it is per- 
fectly clear, at least in the jurisprudence, which is enforced in the Supreme 
Court of the United States, that a Letter, written within a reasonable time, 
either before or afler the date of the Bill of Exchange, describing it in terms not 
to be mistaken, 'and promising to accept it, is, if shown to the person who after- 
wards takes the Bill on the credit of the Letter, a virtual acceptance, binding 
iq)on the person who makes tlie promise. This was expressly so held by the 
Supreme Court, in Coolidge v. Fayson (2 Wheat. R. 66, 75,) and has been 
fully recognized and established by that Court in every subsequent case which 
has arisen on the subject, and especially in Schimmelpennich v. Bayard 
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ter, in its simplest form, when complied with, is between the 
mandatory and mandant ; though it may be so conceived as to 


(1 Peters, R. 284,) and Boyce v. Edwards Peters, R. 111.) Now, it is 
plain, that if such a promise becomes, as it were, a circulating promise to accept 
the Bill, when drawn in favor of, and to any party, who shall take the Bill 
upon the faith of such promise, and operates as an acceptance of the Bill, it 
must be because the promise to accept, in such a case, is a promise by intend- 
ment made to the party who takes the Bill ; and then at his election it may be 
treated as an acceptance, or as a promise to accept. This, therefore, lalone, 
would establish the point of a privity of contract between the party giving the 
Letter of Credit and the party advancing the money, and taking the Bilj on the 
credit thereof; and it is manifestly founded on a sufficient consideration. Now, 

I know of no just or reasonable ground upon which a distinction can l>e main- ' 
tained between an implied acceptance in favor of the person who makes ad- 
vances, and takes the Bill under such circumstances, and a promise to accept 
the Bill. In each case it enures as a direct contract with the party, founded 
u|)on the intent and the object of the Letter of Credit or the written promise ; 
and ho has, and ought to have his election, either to treat it as a positive 
acccptanco or as a promise to accept made directly to him through the open 
Letter of Credit addressed to him, either specially, or generally, for that pur- 
pose. Such is the doctrine which, for many years, 1 have constantly supposed 
to be well established in the practice of the commercial world, and, therefore, 
never questioned in courts of justice; and, upon this very doctrine, my judg- 
ment proceeded in the recent case of Baring v. Lyman (1 Story, U. 397, 414, 
415.) It does not, however, rest upon my single opinion ; but it has been fully 
recognized by the Supreme Court of the United States. In Townslcy v. Sum- 
rail (2 Peters, R. 170, 181,) the Court said: ‘ If a person undertake, in consid- 
eration that another will purchase a Bill already drawn, or to be thereafter 
drawn, and as an inducement to the purchaser to accej)t it, and the Bill is 
drawn and purchased upon the credit of such promise, for a sufficient considera- 
tion ; such promise to accept is binding upon the party. It is an original prom- 
ise to the purchaser, not merely a promise for the debt of another ; and, having 
a sufficient consideration to support it, in reason and justice as well as in law, 
it ought to bind him. It is of no consequence, that the direct consideration 
moves to a third person, as, in this case, to the Drawer of the Bill ; for it 
moves from the purchaser, and is his inducement for taking the Bill. He pays 
his money upon the faith of it, and is entitled to claim a fulfdment of it. It is 
not a case failing within the objects or tfie miscffiicfs of the Statute of Frauds. 
If A says to B, ‘ Pay so much money to C, and I will repay it tt) you,' it is an 
original, independent promise ; and, if the money is paid upon the faith of it, it 
has been always deemed an obligatory contract, even though it be by parol; 
because there is an original consideration moving between the immediate par- 
ties to the contract. Damage to the Promisee constitutes as good a considera- 
tion as benefit to the Promisor. In cases not absolutely closed by authority. 
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raise a debt also against the person, who is supplied by the 
mandatory. 1 . Where the Letter is purchased with money by 


this Court has already ^xpress^a strong inclination not to extend the opera- 
tion of the Statute of Frauds, so as to embrace original and distinct promises 
made by different persons at the same time, upon the same general considera- 
tion. Then, again, as to the consideration, it can make no difference in law, 
whether the debt, for which the Bill is taken, is a preexisting debt, or money 
then paid for the Bill. In each case there is a substantial credit given by the 
party to the Drawer, upon the Bill, and the party parts with his present rights 
at the instance of the Proinissec, whose promise is substantially a new and 
indepepdent one, and not a mere guaranty of the existing promise of the 
Drawer. Under such circumstances, there is no substantial distinction, whether 
the Bill be then ill existence or be drawn afterwards. In each case the object 
of the promise is to induce the party to take the Bill upon the credit of the 
promise ; and if he does so take it, it binds the Promisor. The question. 
Whether a parol promise to accept a non-existing Bill amounts to an accept- 
ance of the Bill when drawn, is quite a different question, and docs not arise in 
this case. If the promise to accept were binding, the plaintiff would be entitled 
to recover, although it should not be deemed a virtual acceptance.’’ In Boyce 
r. Edwards (4 Peters, R. Ill, 121, 123,) the Court held that, if in the particu- 
lar case, by reason of the Bill to be drawn not being definitely describ(?d in the 
manner limited by the case of Coolidge v. Payson (2 Wheat. R. 75,) the prom- 
ise to accept would not operate as an acceptance of the Bill in favor of the 
party receiving it, still it would operate as a promise to him to accept the Bill 
when drawn, and thus lx? eipudly available for him. The language of the 
Court upon that occasion was : ‘ The rule laid down in Coolidge v. Payson 

requires the authority to be pointed to the specific Bill or Bills to which it is 
intended to be applied, in order that the party who takes the Bill upon the 
credit of such authority may not bo mistaken in its application,’ And again : 
‘ The disjunction between an action on a Bill, as an accepted Bill, ‘and one 
founded on a breach of promise to accept, seems not to have been adverted to. 
But the evidence necessary to support the one or the other is materially difler- 
ent. To maintain the former, as has been already shown, the promise must be 
applied to the particular Bill alleged in the declaration to have been accepted. 
In the latter, the evidence may be of a more general character, and the author- 
ity to draw may be collected from circumstances, and extended to all Bills 
coming fairly within the scope of the promise. Courts have latterly leaned 
very much against extending the doctrine of implied acceptances, so as to sus- 
tain an action upon the Bill. For all practical purposes, in commercial trans- 
actions in Bills of Exchange, such collateral acceptances arc extremely incon- 
venient, and injurious to the credit of the Bills; and this has led Judges 
freiiucntly to express tlieir dissatisfactioti that the rule had been carried as far 
as it has ; and their regret, that any other act, than a written acceptance on 
the Bill, had ever been deemed an acceptance. As it vespeots the rights and 
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the person wishing for the foreign credit ; or, is granted in con- 
sequence of a check on his cash account ; or, procured on the 


the remedy of the immediate parties to the jiiomise to accept, and all others 
who may take Bills upon the credit of such promise, they are equally secure and 
equally attainable by an action for the breach of the promise to accept, as they 
could be by an action on the Bill itself.’ The case of Adams v. Jones (12 Peters, 
R. 207, 218) is equally explicit to show that a written promise made to one 
person, may enure as a promise in favor of another person, who gives credit on 
the footing of that promise, where the te|^s of the Letter are such as prove 
that it was intended to be shown, and to produce thaf very credit. The case 
of Carnegie v. Morrison (2 Met. R. 381, 895, 396) is also an authority to the 
the s<iine purpose ; and, indeed, it runs on all fours with the present ease. It is 
unnecessary for me to add, that my own judgment is pei'suaaively governed by 
these decisions, not merely as authorities (although that would be a decisive 
ground,) but upon principle, as tending to further and establish commercial 
confidence, and to give that sanctity, circulation, and faith to Letters of Credit 
which constitute the very foundations upon which they were first built, and by 
which alone they can be sustained in the business of modern commerce. My 
judgment, therefore, is, that the plaintiff is entitled to recover the amount of the 
damages sustained by the refu.sal of the defendants to accrept the Bill in <!Ontro- 
versy. AVhat should those damages be ? Should they cover all the money actually 
paid upon the protested Bills by the plaintiffs ; including reiixchange, together 
with interest, or should the reexchange bo excluded ? It is clear, tliat the 
Acceptor is not, ordinarily, bound to any Holder to pay reexehange upon his 
refusal to pay the Bill ; but only to pay the principal and interest. But, here, 
the Drawees (the defendants) have promised to accept and pay the Bill upon 
a sufficient consideration ; and I do not perceive any ground why the defend- 
ants should not bo bound to indemnify the plaintiffs against all losses, including 
reexehange, which have been the natural and necessary consequence of their 
refusal to perform their contract made with the plaintifis. The defendants are 
not sued as Acceptors, but as special contractors, who have broken their con- 
tract ; by which breach the plaintiffs have been compelled to pay the very 
moneys including reexehange, which they now seek to recover back. It seems 
to me that they are entitled to the full amount paid by them, and interest upon 
the same from the time when it was paid. The interest should be the interest 
of the place where the money was payable by the plaintiffs, and of course, 
where they were to be reimbursed. The case of Riggs v. Lindsay (7 Cranch, 
R. 500) seems to me a clear and sktia&ctory autjiority, that the plaintiffs are 
entitled to a full reimbursement of all the sums paid by them, including reex- 
change. This also appears to have been the opinion of Mr. Justice Bay ley, in 
his work on Bills of Exchange. (Bayley on Bills, ch. 9, p. 353, 5th London 
edit. 1830; Id. Amer. edit. p. 380.)’ It was also directly affirmed by Lord 
Camden, in Francis v, Rucker (Ambler, R. 672.) Fothier holds that the 
Acceptor is, in all caillls, bound to pay the reexehange to the Holder, in the 
B. OF EX. 50 
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credit of securities lodged with the person, who grants it ; or, 
in payment of money due by him to the Payee ; the Letter is, 
in its effects, similar to a Bill of Exchange drawn on the foreign 
merchant. The payment of the money by the person on whom 
the Letter is granted, raises a debt, or goes into account be- 
tween him and the writer of the Letter ; but raises no debt to 
the person who pays on the Letter, against him to whom the 
money is paid. 2 . Where not so purchased, but truly an 
accommodation, and meant to raise a debt against the person 
accommodated,, the engagement generally is, to see paid any 
advaAces made to him, or to guarantee any draft, accepted, or 
Bill discounted ; and the compliance with the mandate, in such 
case, raises a debt both against the writer of the Letter and 
against the person accredited.” * 


same manner as the Drawer would be (Fothier de Change, n. 11 7,) which is 
carrying the rule beyond what our law seems to justify. (Napier v. Shneider, 
12 East, K. 420 ; Woolsey v. Crawford, 2 Camp. R. 445.) For these reasons, 
I am of opinion that the whole damages, and costs, and expenses paid by the 
plaintiffs, including reexchange, with interest, are to be included in the judg- 
ment for the plaintiffs.” See also Cassel v. Dows, Blatchford, R. 835. 

1 Bell, Comm. B. 3, ch. 2, § 4, p. 371 (5th edit.) 
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CHAPTER XIV. 

INLAND BILLS. 

§♦464. Hitherto our attenlion has been principally ad- 
dressed to cases of Foreign Bills of Exchange*; and th^ rules 
and doctrines applicable to them, are, generally^ applicable, to 
the same extent, and in the same manner, to Inland Bills of 
Exchange. There are some differences, which it is essential 
to bring to the notice of the reader ; and there are some doc- 
trines, which are more familiarly known, and more frequently 
applied h) cases of Inland Bills, than to cases of Foreign Bills, 
and are, therefore, pc'culiarly illustrative of the general subject. 
We shall, therefore, here, bring under review some of these 
differences and these doctrines, in a brief and summary 
manner. 

§ 465. Inland Bills, as has been already suggested, are 
those, which are drawn at one place, and payable at another 
place, in one and the same country, the Drawer and Drawee 
being both resident therein.^ It is not sufficient, that the two 
places be under the same general sovereignty ; but they must 
be also within the same territorial jurisdiction, and governed 
by the same identical jurisprudence and laws. Thus, England, 
and Ireland, and Scotland, are all under the same general 
sovereignty ; and yet, a Bill, drawn by the Drawer, resident 
in one of these countries, u{^ia tihe Drawee, resident in another 
of these countries, is a Foreign Bill, and not* an Inland 
Bill;* So a Bill, drawn by a Drawer, resident in one of the 


1 Ante, § 22 ; Bayley on BUI*, cb, 1, § 8, p. 26 (6th edit. 1830.) 
3 Ante, § 22 ; Mahoney v. Ashiin, 2 Barn. & Adolph. 478. 
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States, composing the United States, upon the Drawee, resi- 
dent in another of the United States, is a Foreign Bill and not 
an Inland Bill.i 

§ 4*66. Inland Bills were, probably, well known and in use in 
the countries of Continental Europe, at a period nearly as early 
as the introduction of Foreign Bills ; as the convenience, if 
not the necessities, of commerce between different but distant 
parts of the same country, would often require such a facility. 
Certain it is, that they were in use upon the Continent of Eu- 
rope, much earlier^ than in England ; and the old writers upon 
the subject speak of Bills of Exchange in terms equally appli- 
cable to Inland and Foreign Bills.® 

§ 467. Ib England, Inland Bills of Exchange appear to 
have been of a comparatively modern origin and probably were 
not in general existence or use until the reign of Charles the 
Second,® Lord Holt, in a case in the reign of Queen Anne, said, 
that he remembered when actions upon Inland Bills did first 
begin. ^ Upon their first introduction, their validity and opera- 
tion were very much restricted ; and the very custom between 
two or more places, where they were used, was essential to be 
stated in the declaration of every action brought thereon ; and 
they were limited to cases where both parties were merchants.® 
This very fact sufficiently shows how slow was their adoption 
and progress, and how reluctant the Common Law was in sup- 
porting or encouraging them.® Even when their validity and 
operation, if made payable to a party or order, was estab- 
lished, it was thought, that, if made payable to the bearer, they 
were not negotiable.^ These niceties have, however, for a 

' Ante, § 23 ; Buckner v. Finley^^^ Peters, R. 686. 

9 Joussc, Comm, sur TOrd. 6, ^frod. p. 58 to 67 ; Id. tit. 5, art 5, p. 

89 ; Pothier de Change, n. 6, 7, 10, 15, 16 n. SO. 

9 Chitty on Bills, ch. 1, p. 13, 14 (Stkedit 1833.) 

^ Buller V. prips, 6 Mod. R. 29. 

® Ante, 71 ; Chitty on Bills, ch. 1, p. 14 (8th edit 1883.) 

9 Chitty on Bilb, ch. 1, p. 14 (8th edit. 1833.) 

7 Ibid. 
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great length of time, been done away, and Inland Bills now 
generally stand, in England and America, upon the same 
grounds as Foreign Bills, as to their negotiability and opera- 
tion, and responsibility, and the rights and duties of the parties 
thereto, subject to an exception, which will be immediately 
stated. In England, they have been put upon the firm footing 
of Foreign Bills of Exchange, by the Statutes of 9 and 10 
Will. III. ch. 17i and 3 and 4 Ann. ch. 9^^ the principal pro- 
visions of which have been practically adopted in America. 

§ 468. The principal exception, to which^ alliision has been 
already made, is, that Inland Bills need not, upon bein^ dis- 
honored for non-acceptance, or nOn-payment, b^ protested by 
the Holder ; whereas, in cases of Foreign Bills, a protest is 
(as we have seen) ordinarily indispensable.^ Notic 4 j of the 
dishonor of Inland Bills is, however, equally required to be 
given by the Holder in the same manner, and with the like 
promptitude, as in cases of the dishonor of Foreign Bills, in 
order to charge the antecedent parties.^ But, although no 
protest is required to preserve and protect the rights of the 


1 2 Black. Comm, p. 467. 

2 Ante, § 273, 277, 281 ; Chitty on Bilb, ch. 1, p. 14 ; Id. ch. 8, p. 864, 365 ; 
Id. ch. 10, p. 499 to 501 ; Id. Pt. 2, ch. 2, p. 592 (8th edit. 1833) ; Kydon Bilb, 
ch. 7, p. 142, 143 (Sd edit.); Brough v. Parkings, 2 Ld. Raym. 992; S. C. 6 
Mod. 80; 1 Salk. 181; Young v. Bryan, 6 Wheat. R. 146; Union Bank v. 
Hyde, 6 Wheat. R. 572; Strawbridge v, Robinson, 5 Gilman, (111.) R. 470. 
Mr. Kyd, on this subject, says : “ The principal diiTerence between Foreign and 
Inland Bills of Exchange, at Common Law, seems to have been this. A pro- 
test for non-acceptance or non-payment of a Foreign Bill was, as it still is, es- 
sentially necessary, to charge the Drawer on the default of the Drawee ; noth- 
ing, not even the principal sum, could, or can at this time, be recovered against 
him without a protest ; no other form of notice having been admitted by the custom 
of merchants as sufficient. But InlaniJ Bilb having been introduced at a late 
period, in imitation of Foreign on^ did not immediately adopt all their inci- 
dents ; simple notice, within a rea&nable time, of the default of the Drawee, 
was held sufficient to charge the Drawer ; but it docs not appear that in any in- 
stance they were favored with the rolemnity of a protest; the disadvantage 
arising from thence was this, that notice entitled the Holder to recover only the 
sum in the original Bill.” Kyd on Bills, p. 142. 

3 Chitty on Bills, ch. 1, p. 14 (8th edit. 1883) ; Id. ch. 8, p. 364, 365 ; Id. ch. 

50 * 
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Holder on an Inland Bill, yet the Statutes ^of 9 and 10 Will. 
III. ch. 17 , and of 8 and 4 Ann. ch. 9, authorize the Holder 
of an Inland Bill of Exchange, expressed to be for value re- 
ceived, and payable at a certain nurnber of days, or weeks, or 
months, after the date thereof, if dishonored by non-acceptance, 
or accepted in writing, and dishonored by non-payment at 
maturity, to be protested therefor ; and, in default of such pro- 
test, the Holder is not entitled to recover the costs, damages, 
and interest which shall accrue thereby.^ These statutes, how- 
ever, afford oi^ly Cumulative remedies, and ^ not impose an 
absolute necessity on the Holder, even in to the partic- 

ular descriptiSns of Bills stated therein, to protest the same 
upon such dishonor. In case of his neglect or omission to 
make such protest, he loses his costs and damages upon the 
Bill ; ^ but he is entitled to recover his principal, and also in- 
terest, upon the Bill, without such protest.* In Holland, in 
France, and, as it seems, generally on the Continent of Europe, 


10, p. 499, 500; Id. Pt. 2, ch. 2, p. 592 ; Kyd on Bills, ch. 7, p. 142 (3d edit.) ; 
Loftley IK Mills, 4 Term U. 1 70 ; Brough o. Parkings, 2 Ld. Raym. 992 ; S. C. 
6 Mod. 80 ; 1 Salk. 181. 

' Kyd on Bills, ch, 7, p. 142 to 145 (3d edit.) ; Windle v. Andrews, 2 Barn. 
& Aid, 696, 700., 701 ; Chitty on Bills, ch. 8, p. 364, 365 (8th edit. 1833.) Mr. 
Kyd (on Bills of Exchange, ch. 7, p. 146 to 152, dd edit.) has given at large the 
constructions which have been put by the courts upon these obscure and ill- 
worded statutes, as well as the doubts entertained thereon ; and, probably, pro- 
tests upon these statutes are more rarely resorted to than they otherwise would 
be on account of the particular limitations and restiictions of the statutes and 
acts required to be done to entitle the Holder to recovei; such interests and 
costs. In the case of Windle v. Andrefirs, 2 Barn. & Aid. IL 696, 700, Mr. 
Justice Bay ley said : “ There is no instance of a protest on an Inland Bill of 
Exchange being given in evidence ; .4nd^ yet it is every day’s practice to allow 
interest.” — See Chitty on Bills, cW^p. 364, 365 (8th edit 1833) ; Id. ch. 10, 
p. 500, 501, where Mr. Chitty a protest on an Inland Bill is in prac- 
tice seldom made. ‘ " 

* Bi*ough IK Parkings, 2 Ld. Raynt 992^ S. C. 6 Mod. R. 80; 1 Salk. R. 131. 

3 Windle v. Andrews, 2 Barn. 8c Aid.' 696 ; Lumley v. Palmer. 2 Strange, R. 
1000 ; Chitty on Bills, ch. 8, p. 364, 865 (8th edit 1833) ; Id. ch. 10, p. 499 to 
501. In the Report of Brough r. Parkings, in 6 Mod. 80, Lord Holt is made 
to say : The statute never meant to destroy the action for want of a protest, 
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protests are made, and are required to be made, upon Inland 
Bills as well as upon Foreign Bills of Exchange.^ 

§ 469. Another difference was, at one time, strongly in- 
sisted upon between Foreign and Inland Bills of Exchange. 
It was, that, although upon Foreign Bills the Holder had a 
right to demand payment at any reasonable hour of the day, 
and protest the Bill, if not paid when payment was so de- 
manded ; yet, that it was otherwise us to Inland Bills, for, in 
respect to the latter, the like rule prevailed as in other con- 
tracts at the Common Law, that the Acceptor, ^or party to pay, 
had the whole^day for the payment and discharge thereof.'^ 
But this doctrine is now abandoned, and the reasonable doc- 
trine established, that a demand of payment may be made at 
any reasonable hour of the day of the maturity of an Inland 
Bill, and that, if it be then dishonored, the Holder may give 


but only to deprive the party from recovering interest and costs upon an Inland 
Bill against the Drawer without notice of non-payment by protest ; for, before 
the statute there was this difference between Foreign Bills and Inland Bills of 
Exchange : if a Bill were foreign, one could not resort to the Drawer for non- 
acceptance or non-payment without a protest and reasonable notit^e thereof; 
but in case of Inland Bills there was no occasion for a protest ; but, if any preju- 
dice happened to the Drawer by the non-payment of the Drawee, and that for 
want of notice of non-payment, i^i(;b he to whom the Bill was made ought to 
give, the Drawer was not liable ; and the word ‘ damages,' in the statute, was 
meant only of the damages that the party is at in being longer out of his money 
by the non-payment of the Drawee than the tenor of the Bill purported, and 
not of damages for the original debt ; and the protest was ordered fo\? tlie benefit 
of the Drawer ; for, if any damages accrue to the Drawer for want of a protest, 
that shall be borne by him to whom the Bill is made ; and, if no damages accrue to 
him, then there is no harm done to hfm. A protest is only to give formal notice 
that the Bill is not accepted, or if accepted, that it is not paid ; and if in such 
case the damage amount to the value of there shall be no recovery, but 

otherwise he ought not to lose his debt that ought to appear either in evi- 
dence upon non assumpsit, or by spedil leading. The act is very obscurely 
and doubtfully penned, and we ought, not, by construction upon such an act, to 
take away a man's right ” 

1 1 Bell, Comm. B. 3, ch. 2, § 4, p. 413, 414 (5th edit) 

* Chitty on Bills, ch. 9, p. 432 (8th edit. 1833) ; Leftley v. Mills, 4 Term R. 
170 ; Haynes v, Birks, 8 Bos. & Pull. 599. 
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notice thereof on the same day to the antecedent parties, and 
is not bound to wait until the next day.^ 

§ 4«70. Inland Bills of Exchange, when payable at a certain 
time, at or after sight, or after date, are entitled to the ordi- 
nary days of gract5.* But, when they are payable on demand, 
as is commonly the case, no days of grace are allowed ; and 
they are immediately payable upon presentment.* But the 
question often arises, at and within what time presentment 
should be made by the Holder to the Acceptor for payment ? 
The answer is, iwithin a Veasonable time ; otherwise, the 
Drawer and Indorsers will be exonerated from all liability, 
although the«Acceptor will still remain liable.* What is a 
reasonable time is in some measure dependent upon the par- 
ticular circumstances of the case.* There are several classes 
of cases, with reference to which the rule, as to reasonable 
time, may be, and indeed ordinarily is, applied with very dif- 
ferent modifications and qualifications. It may be useful to 
illustrate some of them in this place. 

§ + 71 - Ib ^he first place, then, let us suppose the case of 
an Inland Bill, drawn in a town or city, on a Drawee in the 
same town or city, and payable to a third person, or his order, 
on demand. At and within what time should such a Bill be 
presented to the Drawee for payi^nt ? The established rule 
is, that, if it is held by the Payee, it need not be presented for 


1 Chitty on Bills, ch. 9, p. 432 (8th edit 1838) ; £x parte Moline, 1 Rose, K. 
303 ; S. C. 19 Yes. 216 ; Burbridge v. Manners, 3 Camp. R. 193. 

* Ante, § 842 ; Chitty on Bills, ch. 9, p. 406, 407, 4C9, 410 (8th edit 1833.) 

3 Ante, § 342 ; Bayley on Bills, ch. 7, | 1, p. 284 (5th edit 1880) ; 1 Bell, 
Comm. B. 8, ch. 2, p. 410 (5th edit.). — We have already seen, that, by the 
law ot' France, Bills of Exchange, payable at sight, are payable immediately on 
demand, without the allowance ^ days of grace. Ante, § 228, note, 342, 
note, 343 ; Pethier dc Change, n. 172; Pardessns, Droit Comm. Tom. 

2, art. 420 ; Jousse, Comm. sur. 1673, tit 5, art 4, p. 79 (edit 1802.) 

^ Ante, § 231, 324, 325 ; Chitty ot^ Bills, ch. 9, p. 402, 403, 410, 412, 413 
(8th edit 1838) ; Bayley on Bills, ch. t, § I, p. 288 to 242 (5th edit. 1880.) 

6 As to when a Bill payable on demand, with interest ^ should be demanded, 
see Wethey v. Andrews, 8 Hill, (N. Y.) R. 582. 
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payment upon the same day, on which it was received ; but 
it will be sufficient to present it on the next succeeding busi- 
ness day for payment, within the usual business hours, or at 
any other seasonable time of the day.^ Here we perceive. 


* Chitty on Bills, cli. 9, p. 402, 410,412,418,418,419, 421,422 (8th edit. 1833) ; 
Scott V. Lifford, 9 East, R. 347 ; Robson v. Bennett, 2 Taunt. R. 388; Bay ley 
on Bills, ch. 7, § 1, p. 236 to 244 (5th edit. 1830); 1 Bell, Comm. B. 3, eh. 2, 
§ 4, p. 410, 411 (6th edit.) ; Alexander v. Burchfield, 3 Scott, N. R. 556. Mr. 
Chitty, in p. 413, above-cited, says: “ Upoft this questioy it has been observed, 
that there is no other settled general rule, than that the pi^sentmcnt must be 
made within a reasonable time, which must be ac'comniodated to other tnisiness 
and affairs of life ; and that a party is not bound in any casi^to present a Bill 
or Note payable on demand, on the same day it is issued or receiviul by him ; 
for a man ought not to be reiiuired to neglect every other business lor tlu^ pur- 
pose of making so jirompt a presentment ; and it would be very inconvenient to 
have an inquiry, in each jiarticular case, whether or not the Holder could con- 
vcMiiently have presented the instrument on the same day. And, as observed 
by Lord Mansfield, it. would be unreasonable to suppose that a tradesman should 
be compelled to run about the town with a dozen drafts, from Charing Ooss to 
Lomluird Street, on the same day; and he directed the jury to consnhir, that 
twenty-four hours was the usual time allowed for the presentment for jiay- 
ment. The notion, however, that twenty-four hours was the limit, is not th(‘. 
present rule ; and it suffices, in all cases, for a party to present a Bill or Note, 
payable on demand, at any time during the hours of business on the day after 
he nu eived it. But, although this rule universally prevails between the party 
delivering and the party receiving from him a Bill or Note so payable, yet it must 
not be understood that the ultimate presentment for payment can be delayed 
for any indefinite time, by successive transfers between numerous parties, and 
by each party, on the day after he has received the Bill or Note, transferring it 
to another ; for, if there should, by that means, be an unreasonable number of 
days occupied, the party or parties first transferring the instrument, and other 
of the earlier parties would probably be considered discharged from liability, in 
case the bankers or person who issued the Note so payable, should in the mean 
time fail ; and no prudent party should permit any delay in presentment, es- 
pecially if there be the least reason to doubt the solvency of the party to pay. 
It is perfectly clear, that if a party, who has received such a Bill or Note, docs 
not on the next day present it, or forwafd for presentment in due time on 
the next day, nor transfer it, but locks U up, or keeps it, he thereby forfeits all 
claim upon the person from whom he K^^ived it” See also Kyd on Bills, ch. 
4, p. 47 (8d edit. 1795). Mr. Bayley has collected and stated the various cases 
in a summary manner in p. 236 to 2^3. His nummary is : Upon a Bill or 
Note of this kind, given by way of payment, the course of business seemed for- 
merly to allow the party to keep it, if payable in the place where it was given, 
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that the analogy is closely followed, which is applicable to 
other Bills and other cases ; it being in no case indispensable, 
that the Payee or other Holder should lay aside all other busi- 
ness, to make a demand of payment on t^e day on which he 
receives such a Bill, any more than it is for the Holder to give 
notice of the dishonor of a Bill, on the day of its dishonor, to 
the other parties liable on the Bill.^ If it be not so presented, 
then the Payee makes it his own by his delay, and thus giv- 
ing undue credit to the Drawee ; and, if the latter has, in the 
mean time failgd,nt is his own loss, and he can have no re- 


until the morning of the next day of business after its receipt ; and till the next 
post, if payable elsewhere ; but no longer. Thus^ where a Note of this kind, 
payable in London, was given there in the morning, a presentment the next 
morning was held sufficiently early ; a presentment at two the next afternoon 
too late. In a later modern case, where a similar Note was given iu London at 
one, and not presented till the next morning, three juries held the delay un- 
reasonable, but it was against the opinion of the Court. But, in a more recent 
case, where such a Note, payable in London, was given in the country, it was 
held that the person receiving it was not bound to send it to London till the 
following day, and that the person receiving it in London was not bound to 
present it till the next day. A Bill or Note of this kind, given by way of pay- 
ment to a banker, must be presented by him as soon as if it had been paid into 
his hands by a customer. And it has been held, that a Bill or Note of this 
kind, if payable at the place where the banker lives, must be presented the 
next time the banker’s clerk goes his rounds. But, if a London banker receive 
a check by the general post, he is not bound to present it for payment until the 
following day. And, where a person in London received a check upon a Lon- 
don banker between one and two o’clock, and lodged it soon after four with his 
banker, and tlie latter presented it between five and six, and got it marked as 
a good check, and the next day at noon presented it for payment at the clear- 
ing-house ; the Court held, that there had been no unreasonable delay, either 
by the Holder, in not presenting it for payment on the first day, which he might 
have done, or by his banker, in presenting it at the clearing-house only, on the 
following day at noon ; it being pro'^ed to be the usage among such bankers, 
not to pay checks presented by one banker to another after four o’clock, but 
only to mark them, if good, and to pay them the next day at the clearing- 
house.” 

* Ibid. ; Ante, § 281 to 288 ; Kyd on Bills, ch. 7, p. 127 to 129 (8d edit.) ; 
Medcalf r. Hall, 8 Doug. R. 118 ; Appleton v. Sweetapple, 8 Doug. R. 187, and 
Roscoe’s note. Id. p. 141. 
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course over against the Drawer.' In respect to the time of 
the demand in all these cases, there is no difference whether 
the payment be demanded by the party himself, or by his 
agent or banker ; fpr the agent or banker has no right to an 
extension of the time, beyond that which his principal had.* 

§ 472 . The more difficult and embarrassing question is, to 
say, Within what time presentment should be made, where the 
Bill is indorsed, and put in circulation by the Payee. If he 
keeps it in his own hands several days before he puts it in cir- 
culation, the Drawer will be thereby dischafgefj from all lia- 
bility, if the Drawee in the mean time fails.* But, suppose, 
that the Payee indorses the Bill in blank, and pflts it in circu- 
lation on the same day on which he receives it, or on the next 
day, and the Indorsee, and other subsequent Holders, each hold 
it bi\t for a day, and circulate it from hand to hand to other 
Holders, without any one retaining it exceeding one day ; the 
question may then arise. Whether the Drawer would be held 
liable upon the Bill so long as it has been thus kept in free 
circulation 1 Or, whether the payment must be deemed within 
the period limited to the Payee I It is difficult, in the present 
state of the law, to answer this question in any manner which 
is entirely satisfactory. A distinction has been taken between 
cases where such Bills are drawn by bankers and others, as a 
mode of making profit and a source of livelihood, by exchang- 
ing them for ready money, and cases, where such Bills are 
drawn by private persons, having no such reference to profits 
or means of livelihood, but merely for their own accommoda- 
tion or that of the Payee. In the former case it has been 
said, that the banker or other person is understood to sanction 


I Chitty on Billa, ch. 9, p. 412, 418, 4111,416, 417, 419, 423 (8th edit. 1888) ; 
Alexander v, Burchfield, 3 Scott, N. R. 

* Alexander v. Burchfield, 3 Scott, N. R. 586. 

3 Chitty on Bilb, ch. 9, p. 418, 414; 421, 422 (8th edit. 1888); Bayley on 
Bilb, ch. 7, § 1, p. 232 to 234 (5th edit 1880) ; Camidge v, AUenby, 6 Bam. & 
Cressw. 878 ; Beeching r. Gower, 1 Holt, R. 818, note. 
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both the circulation and non-presentment by his course of busi- 
ness, and by the advantages of credit which he thus obtains 
from such circulation and non-presentment of the Bill ; and, 
therefore, it is difficult to say, what lengtl^ of time, consistent 
with the free circulation of the Bill, ;vonld be deemed unrea- 
sonable, in not presenting the Bill to the Drawee for payment.' 


1 Bayley on Bills, eh'. 7, § 1, p. 236 (5th edit. 1880) ; Chitty on Bills, ch. 9, 
p. 414 to 416, 421 (8th edit. 1833) ;rShute v. Robins, 1 Mood. & Malk. 133 ; S. 
C. 3 Carr. & Payne, R. 80. The language of Mr. Bayley is : “ Upon a Bill or 
Note payable on demand or at sight, and given for cash by a person who 
makes the profit by the money on such Bills or Notes a source of his livelihood, 
it is difficult to say what length of time such person shall be entitled to consider 
unreasonable ; but, upon such Bills or Notes given by way of payment, or paid 
into a banker’s, any time beyond what the common course of business warrants, 
is unreasonable.” Mr. Chitty (p. 414) says; “It seems, that, with respect to 
the length of time Bills and Notes, payable on demand, may be kept in circu* 
lation, a distinction may be taken between the Notes of a private individual and 
country bankers’ Notes, and also with reference to the persons by and between 
whom they have been circulated ; and it has been considered, that upon a Bill 
or Note payable on demand, and given for cash by a person who makes the 
profit by the money on such Hills or Notes a source of his livelihood (as is the 
ca.se of country bankers issuing their Notes) it is difficult to say what length of 
time such*person shall be entitled to consider unreasonable ; but that, upon such 
Bills or Notes given by way of payment, or paid into a banker’s, any time be- 
yond what the common course of business warrants, is unreasonable. This 
position is explained by a recent ca.se, where the defendants themselves, coun- 
try bankers, transferred another country' banker’s Bill some days after they had 
kept it, to the plaintitf’s traveller, who did not remit it to the correspondents 
for some days ; and, on its being presented, it was dishonored ; and it was held 
that the defendants wore not discharged from liability, because, as Lord Ten- 
terden observed, the character of the Bill, and the course of dealing, must be 
attended to. It wa.s a Bill by a country banker upon his London banker, and 
it did not seem unreasonable to treat suclf Bills as not requiring immediate pre- 
sentment, but as being retainable by the Holders for use w'ithin a moderate time, 
as part of the circulating medium of the country ; and the defendants them- 
selves, by the time they kept it, showed they so considered this Bill ; but he left 
it to the jury ^o say, whether they thought the delay um'easonable or not, and 
they found for the plaintiffi” In Camidge v. Allenby, (6 Barn. & Cressw. 373,) 
Notes of a banker, payable to Bearer, were taken in payment of goods, and the 
banker failed ; and the question was, Who was to bear the loss, the buyer or 
the purchaser ? Mr. Justice Bayley, in delivering the opinion of the Court, 
said : The rule, as to all negotiable instruments is, that if they are taken in 
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But, in the latter case, the presentment ouglit to be within a 
very short period, and perhaps ought to be limited to such a 
period, as would be reasonable, supposing the Bill had not 
been put into circulation.^ 


payment of a preexisting debt, they operate as a discharge of that debt unle.s:i 
the party who holds the instrument does all that the law requires to be done, in 
order to obtain payment of them. Then the question i.s, What it was the duty 
of the plaintifT to do in order to obtain payment of these Notes. They were in- 
tended for circulation. But I think that h^was not bound immediately to ciiTU- 
late them, or to send them into the bank for payment ; litit hj was bound, within 
a reasonable time after he had received them, either to circulate them oibto pre- 
sent them for payment. Now, here it is conceded, that if there had not bctm any 
insolvency of the bankers, the Notes should have been circulated or presented for 
payment on the Monday. It is clear, that the plaintilf on that day might have had 
knowledge that the bankers had stopjied payment ; and having that knowledge, if 
presentment was unnecc.ssary, he ha<l then another duty to p(*rforni. In conse- 
quence of the negotiable nature of the instrument, it became his duty to give no- 
tice to the party who paid him the NoUjs, that the bankers had become insolvent, 
and that In*, the plaintiff, would resort to the defendant for payment of the Notes ; 
and it would then have been for the defemlant to consider whctlier In^ could 
transfer the loss to any other person ; for, unless he had been guilty of negli- 
genee, be might jierhaps have resorted to the person who paid him the Notes, 
That party would, however, bo discharged, if he received no notice of non-pay- 
ment, or of the insolvency of the bankers, till a week after he had paid them U> 
the defendant. The neglect, therefore, on the part of the plaintiff, to give to 
the defendant notice of the insolvency of the bankers, may have been preju- 
dicial to tlie defendant. The law requires that the party on whom the loss is 
to be thrown should have notice of non-payment, in order to enable him to ex- 
ercise his judgment, whether he will take legal measures against other parties to 
the Bill or Note. Now here, if the Notes had been returned on the Tuesday to 
the defendant, he might have taken steps against the bankers ; and he had a 
right to excridse his judgment, whether ho would do so or not, although they 
had stopped ; or he might have had a remedy against the person who had paid 
him the Notes. It may be hard in e^mc cases that the entire loss should fall 
upon any one individual, but it is a general rule applicable to negotiable instru- 
ments, and not to be relaxed in particular instances, that the Holder of such 
an instrument is to present promptly, or to communicate without delay, notice 
of non-payment, or of the insolvency of tiie Acceptor of a Bill or the Maker of 
a Note ; for a party is not only entitled to knowledge of insolvency, but to no- 
tice, that in consequence of such insolvency, he will be called upon to pay tlic 
amount of the Bill or Note. The case of Beeching v. Gower is an answer to 
the whole of the argument for the plaintiff, founded upon the fact that the Notes 
were paid away after the bank bad stopped.” 

1 Cliitty on Bills, cb. 9, p. 414, 421 (8th edit. 1833.) See also Bayley om 
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§ 4*73. The distinction here alluded to may seem nice, but 
it turns upon the supposed intention and understanding of the 
parties, derived either from their own particular acts, or from 
the common course of business. And, ^certainly, upon the 
question, of what is reasonable diligence, or not, in the present- 
ment of a Bill, the situation of the parties, the course of their 
business, and the mode of negotiation, are not unfit to be con- 
sidered, in determining, as between themselves, (whatever may- 
be the case us to third persons,) what may properly be deemed, 
according to their understanSiiig, a reasonable time for present- 
ment‘j for, if they should expressly agree, that the Bill might 
be ke{)t in circulation for an indefinite time, there would be 
no doubt, that the Drawer would be bound to pay the Bill, 
notwithstanding there had been no presentment for payment 
thereof to the Drawee until after a considerable lapse of time, 
and he had, in the intermediate time, failed in business, and 
become insolvent. And, if such an express agreement would 
be a waiver of what would otherwise be deemed laches on the 
part of the Payee or Holder, an agreement of a like nature 


Bills, ch. 7, § 1, p. 236 to 243 (5th edit. 1830.) Mr. Chitty, in page 421, above 
cited, speaking of Checks, which seem, in many respects, governed by the same 
nile as Bills payable on demand, says : “ It will bo observed that this rule 
allowing the party receiving a Bill, Note, or Check, payable on demand, until 
the next day to present it for payment, will not enable a succession of persons 
to keep such instrument long in circulation, so as to retain the liability of all the 
parties, in case the same should ultimately bo dishonored by the Maker of the 
Note, or Drawee of the Check. And, though each party may be allowed a day, 
as between him and the party from whom ho received a Check, it would be 
otherwise as to the Drawer, if the banker should, during a succession of several 
days, fail, and would have paid if the Check had been presented on the day 
after it was drawn ; a Check being an instrument not, in general, intended by 
the Drawer to bo long in circulation, ^nd in that respect differing from a coun- 
try banker's Note, which is known to all parties to have been intended to be in 
circulation, and not so promptly presented for payment as a Check.” See also 
Chitty on Bills, ch, 9, p. 410, 413, 414 (8th edit. 1833) ; Ante, § 471, 472, and 
note. See also Lord Kenyon's remarks on the supposed difference between 
bankcra' Checks and Bills of Exchange, and denying its correctness, in Boehm 
V. Sterling, 7 Term R. 423, 430. 
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might be implied from the surrounding circumstances, with 
equal cogency and propriety. 

§ Ari 4 f. But very different considerations would or might 
take place between third persons, even in regard to l^ills of 
Exchange issued by bankers and others, as a mode of liveli- 
hood. Thus, if a banker s Bill, payable to A. or the bearer, on 
demand, were put in circulation, and passed from hand to hand 
to successive Holders ; as between the Holder, who should 
pass them, and the immediate Holder, under or from him, the 
duty of presentment to the Drawee on the nftxt/lay, if payable 
in the same town or city, or, if payable in another tdTvn or 
city, the duty of transmission by the next day’s*mjiil, and due 
presentment, might be completely obligatory, and otherwise 
discharge the Holder who so passed the Bill, if the Drawee 
should become bankrupt or insolvent, although the remedy of 
the present Holder might be complete and perfect against the 
banker, who had issued the Bill. Due and reasonable dili- 
gence in the presentment of the Bill nnght, as to the banker, 
be governed by very different considerations from those, which 
are applicable to subsequent Holders, who should circulate the 
same Bill. Hence, the rule seems well established, that, as 
between such subsequent Holders, so circulating a banker’s 
Bill, payable on demand, the presentment should be made on 
the next succeeding day, if payment is to be made in the same 
town or city, wdiere the Bill is received ; and if received in 
another place, then it should be put into circulation, and sent 
forward by the next day’s mail to the place of payment, or 
otherwise, the party paying the same will be discharged from 
all liability.^ 

§ 475. And this leads us to remark, that, where an Inland 
Bill, payable on demand, is received in the couiitry, or at a 
distance from the place of payment, as, if received in Man- 

^ Ante, § 472 ; Bayley on Bills, cb. 7, § 1, p. 236 to 243 (5th edit. 1830) ; Chitty 
on Bills, cb. 9, p. 416 to 421 (8th edit 1833.) 
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Chester, payable in London, the party, who receives the same, 
need not forward the same to London, for presentment for 
payment, by the mail of the same day, although there is time 
to do so ; but he may retain the Bill untij the next day, and 
transmit it by that day s mail, and it will be sufficient, and 
within reasonable time.^ And the party receiving it in Lon- 
don need not present it for payment until the day after he 
receives it.^ 

§ 476. Another question, naturally arising out of Inland 
Bills, payable on vlemand, is, Whether the bankruptcy, insol- 
vency! or other stoppage of payment by the Drawee, before or 


1 Baylcy on Bills, eh. 7, § 1, p. 240, 241 (5th edit. 1830); Chitty on Bills, 
ch. 9, p. 416,417, 421 (8tli edit. 1833); Beeching v, Gower, 1 Holt, R. 315, 
316, and note. In Williams v. Smith, (2 Barn. & Aid. 496,) Lord Chief Jus- 
tice Abbott, in delivering the opinion of the Court, said : “ It is of the greatest 
importance to commerce, that some plain and precise rule should b6 laid down 
to guide persons in all cases as to the time within which notices of the dishonor 
of Bills must bo given. That time, I have always understood to be, the depart- 
ure of the post on the day following that in which the party receives the intel- 
ligence of the dishonor. And,, in that sense, the j)assage cited from the very 
learned treatise on Bills of Exchange must be understood, as well as the judg- 
ment of Lord Mansfield, in Tindal v. Brown (1 Terra R. 167). If, instead of that 
rule we were to say, that the party must give notice by the next practicable post, 
wo should raise, in many cases, diflicult questions of fact, and should, according 
to the peculiar local situations of parties, give them more or less facility in 00 m- 
{>lying with the rule. But no dispute can arise from adopting the rule which 1 
have stated. In its application to the present case, the resull is that the plain- 
tltr has been guilty of no laches, and that ho is entitled to our judgment. It 
appears that, if these Notes had been transmitted direct to Newbury by the post, 
they would not have been paid, for they discontinued payment there on Mon- 
day morning ; and, though the circumstance of one set of halves being sent by 
the coach, caused their arrival in London two hours later, still, that being a 
reasonable precaution, the plaintiff had a right to send them by that convey- 
ance. There is a difference between this case and iliat of a Bill of Exchange, 
payable to order, for such Bill may bh specially indorsed, and no risk incurred 
by sending it then by the post. Buthere it would not have been so safe to have 
transmitted Notes payable to the Bearer on demand by that conveyance. Then, 
in addition to this, it appears tliat the defendant had not been in the least de- 
gree prejudiced by this mode of conveyance having been adopted. On the 
whole, tlicrcforc, the plaintiff* is entitled to our judgment.** 

« Ibid. 
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at the time, when the Bill ought to be presented for payment, 
will constitute a just excuse to the Holder, for the want of a 
due non-presentment thereof. And here the rule seems tirmly 
established, in analogy to the cases of Foreign Bills, that, 
whether such a Bill be payable by a private person, or by a 
banker, it must be presented for payment at the proper time 
and place, exactly as if there had been no such bankruptcy, or 
insolvency, or stoppage of payment of the Drawee.^ And it 
will make no difference as to the duty of the Holder in this 
respect, whether the Bill has been circulated and received by 
the Holder after such bankruptcy, insolvency, or stopjrage of 
payment, unless the party passing it knew theffact ; for he is 
entitled, notwithstanding, to have a strict compliance, on the 
part of the Holder, with the general obligations imposed upon 
him by lavv.^ However, the want of a demand of payment, 


1 ChJtty on Bills, ch. 9, p. 417, 418 (8tU edit. 1833) ; Ante, § 326, 346, 847, 
362, 375. 

2 Ibid. ; Bowes v. llowc, 5 Taunt. R. 30 ; S. C. 16 East, R. 112 ; S. C. 1 Maule 
& Selw. 555 ; Camid<;o v. Allcuby, 6 Barn. & Cressw. 373 •, Bayley on Bills, ch. 
7, § 1, p. 221, 232, 233 (5th edit. 1830.) — Mr. Cbitty (p. 417, 418) says: “In 
<Xenoral, in the case of country bankers' Notes, payable on demand, alth()u;^h the 
bank has stopped payment and been shut up, and has declared that they will 
not pay any Notes, yet a due and regular presentment of such Notes, with re- 
spect to time, must be formally made at the banker's, or to one or more of the 
Makers, unless dispensed with by the parties to be resorted to by the Holder, 
and due and immediate notice of the dishonor must be given to all the parties 
who arc known to have transferred the same, or they will be discharged from 
all liability as well to pay the Note as the debt, in respect of which it was trans- 
ferred. Hence, it is expedient for any Holder of a Note, payable on demand, 
to present it for payment as soon as possible, and immediately on being apprized 
of the insolvency of the banker, or other party, who ought primarily to pay the 
same, formally to tender the same and demand payment at the banking-house, 
and also of the partners of the firm, if pr^ticable ; and, as s^jon as possible after- 
wards, to give notice of the non-payment to all the parties onf whom he can 
possibly have any claim. Nor is there any distinction in this respect, whether 
the Note payable on demand has been circulated by a party after the Maker 
has stopped payment, or was insolvent, unless the former knew that fact at the 
time. If he did not, then he may insist on a due presentment of the Note, or, 
at least, on having due notice of the dishonor within the time usually applicable 

51 * 
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may, in such cases of bankruptcy, insolvency, or stoppage of 
payment, be excused ; as, if it takes place before presentment 
can be made for payment, and the Holder, before the time for 
the presentment expires, offers to return it^ to the party from 
whom he has received it, and the latter refuses to take it back, 
saying that the banker, or other Drawee, is going on in business ; 
for such conduct will dispense with the necessity of any such 
presentment, if, in fact, the Drawee never has resumed pay- 
ment.* 

§ 477- We ^hare already seen that, in France, Bills, paya- 
ble at*sight, are held to be payable on demand, and at the very 
time when thty are presented.^ And the question has then 
arisen. Within what period they ought to be presented for pay- 
ment ? Pothier holds, that no particular time is or can be as- 
signed, and that it must be left for the Court to decide, whether 
the presentment is within due season or not ; and he adds, 
that the Holder ought not, by delaying the presentment a little 
too long, oblige the Drawer to run the risk of the insolvency 


to sucli Notes. Thoreforc, where it appeared that a Note of a country bank was 
given in payment, while the bank continued open, but, before the time allowed 
by the Law Merchant for presentment Iiad expired, the bank failed ; yet it was 
lield, that the Holder was bound to present the Note for payment in duo time, 
and that he, by neglecting to do so, made it his own. So, where, on the 10th 
of December, at three o'clock in the aOemoon, the defendant, at York; forty 
miles from Huddersfield, delivered to the plaintiff four £5 Notes, payable to 
bearer on demand, of the bank of Dobson & Co., Huddersfield, in payment for 
goods sold, and at eleven o'clock on that day those bankers had stopped pay- 
ment, but neither the plaintiff nor the defendant knew of it ; and the plaintiff 
did not circulate or transfer the Notes nor present them for payment, and, on 
the 17th of December, required the defendant to take them back, and he refus- 
ing, the plaintiff sued him for the price of the goods, the Court held, that the 
defendant was discharged from liabilhy, and the plaintiff should either have 
negotiated thc‘Notes, or forwarded them for payment on the day after he re- 
ceiveil them, and to have given due notice of non-payment” See also Hobson 
V. Oliver, 10 Adolph. & Ellis, N. S. 704. 

1 Chitty on Hills, ch. 9, p. 388, 418, 4l9 (8th edit 1883) ; Henderson v, Ap- 
ipleton, cited Ibid. p. 888. 

2 Ante, § 228, note, § 342, note, § 348 
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of the Drawee.^ Savary holds, that the time, witlnn which 
presentment for payment of such a Bill ought to be made, 
should be regulated by a reference to the distance of the place 
where the Bill is ^rawn, from the place where it is payable ; 
and, that fifteen days for the distance of the first fifteen leagues, 
and one day for every league beyond them, should be allowed, 
by analogy to the rule prescribed by the thirteenth section of 
the fifth article of the Ordinance of 1673, with regard to the 
delay of proceeding against the Drawers, or Indorsers, in the 
case of other Bills.'^ Pothier adds, that lie*ha^ been informed 
that it is a common opinion among merchants, that tilt) pre- 
sentment and the protest of such Bills will ben^alid and suf- 
ficient if made within the period of five years, which is the 
common prescription, or statute of limitations, by the law of 
France.® 

§ 478 ^. The want of effects of the Drawer in the hands of 
the Drawee, as well as the other matters, which will excuse a 
non-presentment of other Bills for payment at the maturity 
thereof, and the want of notice of the dishonor, aj)ply with 
equal force to Inland Bills payable on demand, as to other 
Bills payable after sight, or after date,* as to the resjiective 
parties liable thereon ; and, tlierefore, these matters need not 
be farther commented on in this place.® The French law has 
avowed a broader principle upon this whole subject than ours, 
and has (as we have seen) put the doctrine of want of due 
presentment of the Bill, for payment, and the want of due 
notice of the dishonor thereof, upon the simple consideration, 
whether the party to the Bill^against whom redress is sought, 
has suffered any damage or not, by such omission. If he has, 

* Pothier de Change, n. 143. 

2 Savary, Le Parfait Ncgociant, Tom. 2, Parere 17, p. 152. 

3 Pothier dc Change, n. 143. See also Code of Commerce, art. 163 to 
167. 

4 Kemble v. Mills, 1 Mann. & Grang. R. 757. 

5 See Ante, § 279 to 281, 306, 807 to 320, 326, 392. 
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he is, pro tanto^ discharged ; if he has not, then he is liable.^ 
The like rule seems adopted in other commercial nations of 
Continental Europe.^ 

■ ■ . ‘ ; ' “”“1 

1 Pothier dc Change, n. 156, 157; Kemble r. Mills, 1 Mann. & Grang. R. 
762, note (5) ; Ante, § 306, 372, 393. 

2 Ibid. ; Casarcgis, Disours. Comm. Disc. 54. — The learned Reporters have 
annexed to the case of Kemble w. Mills, (I Mann. & Grang. R. 762, note 5) an 
extract from Pothier, and also some comments as to the opinion of other writers. 
The whole note is as follows : “ Pothier says (Traite du Contrat de Change, 
No. 156, 157) : ‘The penalty incurfed by the Holder of a Rill of Exchange, 
when he or his ag(Ait has neglected to cause it to be protested within the time 
prescribed by the law, or after having done so, has neglected to bring his action 
against the Drawe^r and Indorsers within the time fixed by the Onionnance, is, 
that he must take upon himself the consequences of the insolvency of the 
Drawee, and is, therefore, debarred from any action against the Drawer and 
Indorsers, for the recovery of the sum which he has given for the Bill (Ordon- 
nance do 1673, tit. 6, art 16.) This penalty is a consequence of the obligation, 
which the Payee contracts with the Drawer, to present the Bill when due, to 
the Drawee for payment, and to advise the Drawer of the refusal cf .payment, 
in order that the Drawer may take his measures to enforce payment The 
Holder, who neglects this duty, is liable to the damage which the Drawer suf- 
fers. This damage consists in the loss sustained by the Drawer, with reference 
to funds which ho had remitted to the Drawee, lor the purpose of providing 
for the payment of the Bill ; and which funds, perhaps, the former might have 
been enableil to withdraw if he had been advised of the non-payment of the 
Bill. The reparation to be offered to the Drawer for this damage, consists in 
making the Holder instead of the Drawer bear the loss resulting from the in- 
solvency of the Drawee, by depriving him of all right of resorting to the 
Drawer for the value of the Bill ; without prejudice, however, to any power he 
may have of obtaining payment from the Drawee, for which purpose -he is 
allowed to exercise the rights of the Drawer. In order to enforce this penalty, 
and in order that the Drawer and Indorsers may bo entitled to insist upon the 
inadmissibility of the claim of the Holder, {goient admis dans la Jin de non-re~ 
cevoir^ con(rc la demande du proprit'iaire de la lettre,) founded upon the neglect 
of the Holder to cause the Bill to be protested, (or to bring his action within the 
time fixed by the Onionnance,) they are bound to prove, within the time fixeil 
by the Court, that the Drawee held funds to meet the Bill at the time at which 
it <»ught to have been protested ; in default of w-hich proof, they are bound to 
reimburse the Holder the amount of the Bill. This is so decided by the Ordon- 
nance do 1673, (tit. 5, art. 16,) which says, ‘The Draw’ers and Indorsera of 
Bills shall be l)ound to prove that the Draw’ces were imlebteil to them, or had 
funds in their hands at the time when the Bill ought to have been protested, 
otherwise they shall be held liable to reimburse the Holder. The reason is, 
that as the Drawer, who has romitted no funds, and is not a creditor of the 



CH. XIV.] 


INLAND BILLS. 


609 


§ 479. And here these Commentaries upon Bills of Ex- 
change are brought to their close. The only remark, which 
occurs to me as proper to be brought under the review of the 
learned reader, is, that while England was among the last, if 
not the very last, of the commercial nations of Europe to 
adopt into her own jurisprudence the doctrines respecting 
negotiable instruments, which the cnstom of merchants, and 
the flexible character of the Civil Law had gradually intro- 
duced and studiously spread over the whole Continent to the in- 
calculable advantage of foreign trade and dmnestic intercourse, 
and public and private credit, as being repugnant to the^turdy 
precepts of her own Common Law, she has, since her adop- 
tion of it, infused into it a vigor, and given to it a practical 
convenience, and a philosophical character, that make it the 
repository of the most profound and enlightened principles, 
from which every age may derive instruction, and to which 
every ‘enlightened jurist cannot fail to look with admira- 
tion and reverence, as long as the Science of Law shall be 
cultivated. 


Drawee, can sufler no damaj^e from the insolvency of tlic Drawee, or conse- 
quently from the want of protest, or from the want of notice of protest, so he 
cannot complain of this tlefault ; nor can he, on pretext of this default, by 
which he has sustained no injury, as against the Drawee, excuse himself from 
the obligation to reimburse to the lloldfr the amount of the unpaitl Dill. 
This deeision holds, whether the Drawee has accepted or not ; because, though, 
by his acceptance, he renders himself a debtor to the Holders of the Dill, he 
entoi-s into no engagement with the Drawer, who has remittc.d him no funds.* 
A much older writer, Casaregis (De Commcrcio, Disc. 54,) says ; ‘ Propteiea 
j)ro regula tradiraus, quod, ubi in facto appareat nihil omnino fuisse profutura 
prajdieta protesta, vel ob decoctionem scribeiitis, (the Drawer of the Bill of 
Exchange,) vel solvere def>cntis literas, (the Drawee of the Bill,) turn 
omissio vel ncgligentia in illis elcvandut^ vel transmittendis, iiullatenus noeeblt ; 
quando enira diligentim prodes.se non p^ssunt, impune valent omitti per cum 
qui illas facere tenebatur.' With this, agrees Baldasscroni, in his Leggi e Cos- 
tumi del Cambio, Part 2, art. 10, § 85. And see the Code de Commerce, No. 
160, 170, 171.” 
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When excused as to accommodation of par- 

ties .... 

310 


Excuse of^ant of funds of Drawer, when 
good or not . . . 311 to 315, 327 

Excuse as to Drawer, when not excuse as to 

Indorsers ...... 314, 327 

Taking secunty for the Bill, when en ex- 
cuse ..... 316 

Agreement to waive notice, when, and what, 
an excuse • ' • . . . 317 

What excuse for want of notice is not 
valid .... 318 to 320 
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BILLS OP EXCHANGE, continued. Sscxioif. 

Waiver of notice .... 820 

What acts amount to waiver . . 820 

Promise to pay Bill afler knowledge of 
laches ..... 320 

Effect of due notice and ri§bts of Holder 
thereon ..... 821 

Right of Holder to immediate suit and damages . . 821 

Right of Holder to sue immediately on non-acceptance 
and due protest and notice .... 821, 322 
Presentment for payment . . ; . 323 to 878 

At what time . . . 824, 325, 344, 345 

At nyiturity of Bill . . . 324, 325, 328, 344, 345 

At what time different Bills payable . . 325 

Bills payable at or after sight . . . 325 

Bills payable after date . • . . 325, 329 

Bills payablCiOn demand .... 325 

At what hours of day . . . 328, 349 

When is a Bill at maturity . . 329 

How time computed .... 329, 330 
Day of date and acceptance excluded in 
computing time . . . • . 329 

Month means calendar month . .143, 330 

Old Style and New Style, difference of . 321 

^ Usance, meaning of . . . 50, 144, 332 

Usance different in different countries . 332 

Days of grace, what are 155, 159, 177, 333 to 336 

Days of grace different in different coun- 
tries ..... 833 to 336 

Days of grace gQvemed by Lex Loci 134, 135, 155, 

159,177 

How days of grace computed 335, 336, 338 to 341 
Days of grace computed exclusive of the * 
other days ..... 333 

' Days of grace counted including Sundays 

and holidays . . .337 

Effect of last day of grace being a Sunday or holiday 388 to 341 

Days of grace on what Billl*allowed . . 342, 343 

on Bills payable after date . . 342, 343 

on Bills payable at or after sight . . 342, 343 

not allowed on Bills payable on demand . 842 

What will excuse want of duo presentment for payment 326, 327, 

3G5, 3G6, 367 

Sudden illness ..... 327 

Accident and irresistible force . . . 32C, 3G5 

Political events and war .... 327, 3G5 
Absconding of Acceptor .... 327, 346 
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BILLS OF EXCHANGE, continued Skctiom 

Acceptor cannot be found . . 827 

Want of fbnds by Acceptor belonging to Drawer, 

when . . • . 329, 867 to 369 

Not as to Indorsers . . .327, 367 

Ne# promise after notice of non-presentment . 873 

Wbat amounts to new premise . . 373 

In cases of accommodation parties . . 370, 376 

Agreement and waiver of presentment . . 371 

In cases of collateral security . . . 372, 374 

In cases of guaranty ... . . 372 


What will not excuse want of presentment for payment 326, 346, 
• • 847, 375, 376 

Bankruptcy and insolvency of Accepted will not 326, 346, 

84r,lG2, 375 

Death of Acceptor will not . • . • 326, 346, 375 

Death of Drawer and Indorsor, his administra- 
tor 377 

Receipt of Bill near time of its falling due . 326 

Edect of want of due presentment . . . 344 

In cases of accommodation parties . . 376 

In cases of Bills signed and indorsed by two firms, 

where some are parties in each firm . . 877 

No excuse that party has knowledge of non-pay- 
ment, but he must have notice . . 377 

To Acceptor supra proiMt . . 344 

To whom presentment is to be made . 346 to 350, 362 
In case of bankruptcy . . 846, 347, 362 

In case of death . . . 846, 347, 362 

In case of Acceptor being abroad or not 
being found .... 346, 852, 362 

In case of deaRi of partner . . 346, 362 

In case of loss of Bill .... 348 

In case of acceptance iupra protest 863 

Whether presentment need be personal or not . 350 

Edect of Acceptor not being at home . 350 

At what place .... .351, 352 

When at domi^l or place of business . 351 

In case of change of domicil . . 351 

In case dwelling-h^se is shut up . 852 

Or Acceptor eantfbt be found . 352 

In case. Bill be payable at 'another place . 853, 

357, 859 

|n case of a Bill payable at either of two 

places '..... 354 

In case of a Bill payable at a banker^s 355 to 357, 

359, 362 
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BILLS 


OF EXCHANGE, continued. Sbctiom 

In case of a Bill payable, by or to Jews ; 
mode of presentment in Germany . . 358 

By whom to be made . . . 860 to 363 

By Holder or his agent . . . 360 

* By executor or adminisirator, iflQSolder dead 360 

360 
364 
364 
364 
369 
366 
366 
378 to 409 
378 to 380 


By husband, if Holder marries 
Mode of pi esentment .... 

When it may be verbal or in writing 
Payment in money should be required . 

When presentment for payment not necessary . 

Not in case of protest for non-acceptance 
Lefl! Loci goverfls as to 
Proceedings on non-payment 

Protest for non-payment . 

. (&e Supra.) 

Protest foi non-acceptance 
Notice of non-payment 
{See Supra.) 

Notice for non-acceptance . 

When notice necessary 
Within what time . 

What is reasonable 
Personal notico 
Notice by mail 
By packet ship 
By whom . . 

By indorsers receiving notico 
To what place sent 
To whom to be given 
Form of notice . 

What will excuse want of notice of non-payment 279, 307 to 320, 


284 to ^2 

881 

285 to 305 

881 

• i 382 
382, 384, 385 
882 

382 

383 
385, 388 
384, 385 
386, 387 

389 

390 


326, 392 

Notice to Guarantor, what, and when required . 305, 372, 393 


Notice to Acceptor supra protest .... 396 

Rights of Acceptor eupra protest upon payment 396, 397 
Duties of Acceptor supra protest to give notice 396 

Law of France as notice . . . 394 

Law of foreign countries, as to notice to Guarantors 305, 

372, 393 

Damages, interest, and ehaiges on non-payment 398 to 408 
When payable by Acceptor . . . 898 

AVhat by Drawer and Indorsers . . . 399 

Recxchange, meaning of . . 400, 40 1 

Reexebange, when and by whom payable 899, 401 

Reexebange in writers, when allowed . 402, 403 

Law of France, and other foreign countries, as 

to damages and reexebange . . 404 to 406 
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HILLS OF EXCHANGE, continued, Skction 

Fixed damages in lieu of exchange in some cases 407, 408 
Payment and other discharges of Bills of Exchange 409 to 42a 
Effect of payment by Acceptor . . 410,450 

When payment by Acceptor valid or not 410 to 412 
Pigment in cases of notice of defective title 411 

Payment in cases forgery of signature of Draper 
or Indorsers . . . . .412 

Payment in cases of bankruptcy and insolvency of 

Holder . . . . . .413 

In case of death of Holder . 413 

In case of agency ..... 413 

In case of a defective®title of Holdpr . . 413 

In case of infants and married women 4 . . 414 

Possession of Bills, when suflicient to justify ])a}^ 
ment to Holder . . ^. • . 415,416 

In cases of lost and stolen Bills . 4 IG, 447 to 449 

At what time payment is to be made . 50, 51, 41 7 

Not until maturity of the Bill . . 417 

In yhat coin and currency payable . 418, 419 

Payment, when currency is depreciated . 418 

Should be in money, and not by checks or goods 419 

Bights of Acceptor upon i)aymont of Bill 420, 421 

Payment of Bill by Drawer or Indorser, enbet of 422, 423 
When payment by Indorser good so as to bind 
antecedent parties . . . 422,423 

What acts of Holder will discharge parties to the 
Bill ... . 265, 424 to 462 

What will discharge the Acceptor . . 424 

What the Drawer . . . 424, 425 to 446 

What the Indorsers . . . 424 to 446 

When giving time to Acceptor will discharge 
Drawer or Indorser . ... 424 to 430 

What acts will not discharge Drawer or Indorscfr 4 25 to 440 
Discharge of subsequent parties does not discharge prior 
parties ....... 434 

Effect of release of Acceptor, and wiiat par- 
ties it distAiarges . • . 428 to 431 

EITcct of release of one joint Acceptor, or 
Drawer, or Indorser . 430 to 433 

Effect of releass of party for whoso accom- 
modation the Bill is made, or indorsed, or 
accepted .... 432,438 

Effect of compounding debt with Acceptor . 429 

Accommodation parties, when discharged or 
not ..... 432 to 434 
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BILLS OF EXCHANGE, continued. Skctiok 

Effect of (iiacharge of a party, under bank- 
rupt laws ..... 435 

Effect of a voluntary discharge of a bankrupt 438 

Effect of receiving part payment . . 436 

The law of France on the su)(ject of payment 
and diaeba^e of ]>arlies . . 437 to 446 

Of extinguishment under French law by com- 
pensation ..... 440 

By novation . . .441 

By confusion . . . 442 to 445 

By release of joint debtor 446 

Fayment lost or desti€yed^ Bills . . . 447 to 449 

Whether Acceptor or Indorser bound to pay Bill, if lost, 
and not produced . . . . . 447 to 449 

Payment, leggil effect of . . . 450, 452 

When money paid,«recoverable back . 450 to 452 

Payment by Acceptor supra . . 452 

In cases of forgery of signature of a party to tlie Bill 450 to 452 

Guaranty of Bills. (See Aval.) . «. . 458 to 458 

Guaranty on face of Bills, effect of . . . 454 to 458 

Guaranty on face of Bills, whether negotiable . *454 to 458 

Guaranty on separate paper, effect of 458, note. 

Whether guaranty on separate paper is negotaabie 458, note. 

Letters of Credit to draw Btih . . 459 to 464 

Nature and effect of . . 459 to 464 

General and special .... 459, 460 

Whether capable of negotiability . . 460 to 463 

Inland Bills, what . . . . 22 to 25, 464, 465 

Origin of . . . . . 466 

Origin of in England . . . 467,468 

Difference between, and foreign Bills as to protest 468 

Payment demandable at same time as foreign Bills 469 

Omission of protest in England, effect of 468 

What entitled to days of grace . 469 

Payable at, or after sight, or date . 470, 477 

Not if payable on demand . . . 470 

At what'time payment to be demanded on . 470 to 475 

Effect of putting in circulation as to demand 470 to 475 
What is excuse or not for want of due present- 
ment for payment .... 476 to 478 

BLANK BILLS, effect of, as to 5ond Jlde Holders . 53, 54, 57 

Blanks may be filled up . . . .53, 54, 57 

BLANK INDORSEMENTS, validity of . , 84, 108, 111, 119, 120 

Governed by Lex Loci . ’ . . . . 156 

Bills pass by deUveiy on . . • .109 
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Skctios 

CAPACITY AND COMPETENCY of parties to Bills . 70 to 106 

Alien friends ...... 72 

Agents ..... 72, 76, 77 

Administrators and execujtprs . . 72, 74, 75 

Guardians . . . . . . 72, 74, 75 

Trustees . . . . . . 72, 74, 75 

Partners ....... 78 

Corporations . . . . . .70 

Infants . . . . . . 81, 84 to 87 

Married women . . . * . 90 to 98 

Alien enemies . . . . . 99 to 105 

Insane persons ..... 106 

When warranted by Acceptor . . . IIS 

When warranted by Indorsers • . . 110,225 

Infants cannot bind themselves by acceptance . . 230 

Married women cannot bind themselves by acceptance . 230 

CASHIER OF BANK, indorsement by or to, eflect of . .79 

CHECK, not a good payment of Bills . . . . .419 

CHRISTMAS DAY, deemed a non-business day 233, 293, 308, 309, 333 to 341 

(See Sundays and Holidayh.) 

COIN, FOREIGN, how described in Bills .... 43,44 

In what payment of Bills made . . . 418,419 

COLLATERAL SECURITY FOR BILLS OF KXCIIANCiE, 

P^ITect of taking a Bill or Note as . • 266 to 268, 372, 893 

C0MPP:NSATI<)N IN FOREIGN LAW, what . . . 440 

lOflTcct of . . . , . . . 440 

COMPETENC y 70 to 1 06 

(See Capacity and Competency of Pakties.) 
COMPOUNDING THE DP:BT BY HOLDER, 


P^fTeot of . 

. 

429 

CONDITIONS AND CONTINGPJNCIES IN BILLS, effect of 

46 

Make them not negotiable 


46 

What worth create them . 


. 46,47 

What not ..... 


. 47 

Conditional acceptance^ . 


240, 241 

Indorsement 


216, 217 

CONFUSION IN FOREIGN LAW, what . 


442 

Pwffect of . ^ 


442 to 445 

CONSIDERATION OF BILLS, 

. 


When necessary or not 

. 

178 to 186 

What is a valuable consideration or not . 

. 180 to 182, 189U 

Between what parties ifecessary . 

. 179, 

187 to 194 

What consideration bad . 


185. 

Effect of . 


186. 


B. OF EX. 


53 
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CONSIDERATION OF BILLS, continued* Section 

What illegal . . . . 186, 187 

Effect of, illegal ..... 186, 187 

Effect of total failure of . . . 184, 187, 188 

Effect of partial failure .... 184, 187, 188 

Bond fide Holder, >vhcn not affoetpd by tvant, 

or failure, or illegality^pf . . . 187 to 189, 193 

What is notice or not to Holder of defect of title, 

or want of consideration . . . . 194 

Effect of notice, actual or constructive . . 194 

CONTRACTS, by what law governed. (^See Lkx Loci.) . 129 to 177 

WhtTe to bo performed . . . 146 to 152 

Remedio^i on, by whaMaw governed . . 160, 172 to 175 

CORPORATIONS, capacity to draw, receive, indorse, or accept 

* Bills 79 

CURRENCY, in what Qills should be paid .... 418,419 
Effect of depreciated currency . . . . 418 

D. 

DAMAGES ON BILLS, 

Lex goveriKS as to . . . 155, 177, 301,898, 399 

What damages allowed on foreign Bills . ' 3^7 to 408 

Reexchange, when allowed . . . 399 to 404 

Fixed damages, in what cases . . . . 407, 408 

Expenses, and charges included in . . 399 to 408 

( See Rk-ex c it a ng k.) 

DATE OF BILLS, when necessary, and how stated . 37 to 39 

Time of Bills |)ayablo after, computed exclusive of 

date ....... 329 

DAYS OF (iRACE, what they are . . . 333 to 336 

Different in different countries . . 333 to 336 

Governed by Lex Loci , . . 155, 159, 177, 834 

Computed exclusive of the days stated in Bill 333. to 336 

Computed inclusive of Sundays and holidays . . 337 

Effect of last day being a Sunday or holiday . 338 to 841 

On what Bills allowed . . . . . 342 

Allowed on Bills payable at, or after sight, or date 342, 469, 470 
Not allowed on Bills payable on demand . • 342, 370 

DEATH OF PARTY, 

No excuse for not presenting Bills for acceptance . 230 

Nor for not presenting Bills for payment . . 326 

Of {lartner, effect of . . . . . 346, 862 

In case of, to whom payment to be made . 418 

DEFENCES, governed by Loci ..... 156, 164 
Against Bill, not admitted against bond fiite Holders 
before maturity of Bill . . 14, 187, 188, 417, 420 

Set off, when not good ..... 420 
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DEFINITION AND ORIGIN OF BILLS OP EXCHANGE 


Section 
2 , 8,4 


166 to 168 
252, 265, 271 


DELIVERY, transfer by . . . 56, 67, 197, 199, 200, 201 

To Bearer . . . 84,108,111,119,120,200 

Of Bills indorsed m blank . . . . 109 

Responsibyity of transfer or by ... 111,200 

DEMAND of payment of Bill when. j 

(See PRESKNTMKNT FOR PAYMENT.) 

DIRECTION OF BILLS TO DRAWEE ... 58 

DISCHARGE OF BILLS, 

Governed by Lex Loci . . . . 166 to 168 

Of acceptance, what is .... 252,265,271 

By operation of law . . . , 265, 266, 430 to 483 

By act of parties 252, 265 to 268, 272, 424»to 433, 436 to 452 
By bankruptcy ..... ^66, 435 

By pjiyment . . 265, 269, 27jJ, 41 7 4o 423, 450 to 452 

By release of a party, or of parties* . 269, 270, 430 to 4433 

By taking security ..... 266, 267 
What words amount to .... 252 

What is not a waiver or discharge . . 266 to 271 

Payment, when a gocnl discharge or not 50, 51, 417, 420 to 423, 

450 to 452 

When giving time a discharge or not 424 to 430, 434, 187 

Discharge of subsequent parties, effect of • . 434 

Discharge of prior parties, effect of . . . 423 

Accommodation parties, what is a discliarge of or not 421, 422, 

432 to 484 

Compounding of debt, when a discharge or not . 429 

DISHONOR, Fffeet of negotiation of Bill after . 187 notCy 220, 221 


DRAWER, how de.scribed in Bills 
W\\o may be, or not 
Infants 

Married women . 

Pei-sons twn compotes 
Alien friends 
Alien enemies 
Agents . 

Administrators aild executors 
Guanlians • 

Trustees . 

Partners . ♦ 

Corporations 
Lex Loci as to . 

(See Lex Loci.), 
Obligations and duties of 
DRAWEE, description of, in Bills 
Who mav be or not 


52, 53 
. 72 to 106 
72, 84 to 87, 127 
90 to 98, 128 
IOC 
72 

. 99 to 105 
72, 76, 77 
72, 74, 75 
72, 74, 75 
72, 74, 75 
78 

. . 79 

. 146, 166 

107 
58, 59 
. 72 to 106 
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DRAWEE, continued, Sectiok 

Who competent . . . . . . 72 to 79 

Who not . . . . . . 72 to 106 

(^See Capacity and Competency.) 

Lex Loci ssio ..... 166 to 176 

* Obligatiqns of . . . . •• . .113,116 

E. 

ENEMY, ALIEN. {See Alien Enemy.) . . . 95 to 105 

EQUITIES, what let in against Holder after Bill dishonored 187 note, 

220, 221 

When set off not admitted .... 220 

EXCHANGE, BILLS OF. (See Bills of Exchange.) 

EXCUSI^, for non-presentment for acceptance, or for payment, 

(See Presentwnt for Acceptance, Presentment for Payment.) 
EXECUTORS AND ADMINISTRATORS, parties to Bills J2, 74, 75 
When presentment should be made of Bills by or to 

them ....... 404 

When notice of dishonor should be given by or to 
them ...... 74 

EXTINGUISHMENT of rights of Holder of Bills. • , 

(See Discharge.) 

P. 


FEMES COVERT. (See Married Women.) 

Parties to Bills . . . . . 00 to 98, 196 

Whether they may transfer Bills . . . 196 

Cannot bind themselves by acceptance of Bills . 230 

Payment to, when good or not . . . . 414 

FICTITIOUS PERSONS, Bills payable to . . . 56, 200 

Effect of ..... 56, 200 

FOREK^N BILLS OF EXCHANGE, what are . . . 22 to 25 

FOREIGN LAW. Lex Loci.) . . . 129 to 178 

FORGERY OF BILLS. (See Genuineness of Signatures.) 

Effect of forgery of Drawer’s name upon Acceptor . 412 

Of a prior Indorser’l name upon subseiiuent 
Indorsers ..... 412 


Acceptance admits genuineness of signature of 
Drawer . . . 113, 263, 264, 412, 451 

r But not of Indorsers . . 263, 264, 412, 451 

Effect of forgery upon the rights of Holder against 
prior Indorsers . . . • • 451 

Indorsement admits the genuineness of tbo signa- 
ture of the Drawer and all prior Indorsers 111, 225, 262, 

263,412,451,452 
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FORGERY OF BILLS, continued. Section 

When forgery of an indorsement defeats title of 
Holder ...... 451, 452 

FORMS OF BILLS O? EXCHANGE . . . . 26 to 29 

Of sets of exchange . . . . .66,67 

Governed by Lex Loci . .... 137,138 

FRAUD IN BILLS, 

Effect of . . . . . . . 185 

Between what parties inquirable into • . . 185 

AVhat is constructive notice of . . . .185,194 


G. 

GENUINENESS OF SIGNATURE. (See Foroi ^ 

When admitted by Acceptor . 113, 262 to 264 

When admitted by Indorser 111* 225, 262, 263, 410 to 41 2^ 461 
Of the Drawer admitted by Acceptor 113, 262 to 264, 412, 

451, 462 

Of Indorsers not admitted by Acceptor 262, 263, 412, 451, 452 
Of all antecedent parties admitted by Indoi*8or 111, 225, 262, 
• * 263,412,451 

GOVERNMENT, assijrnment of Bills by or to . . . 60 

GRACP], DAYS OF, meaning of . . . . . 333 

I)i fibre nt in different countries . . 333 to 836 

Lex Loci governs as to . . . 155, 159, 177, 334 

How computed ..... 333 to 337 

When Sundays and holidays included in . 838 to 341 

On what Bills allowed . . . . . 342 

Allowed on Bills payable at or after sight or after date 342 

Not allowed on Bills payable on demand . . 342 

(5UAUDIANS, parties to Bills .... 72, 74, 75 

GUARANTY OF BILLS. (.SV« Aval.) . . . 453 to 458 

By and in indorsements . . . . 215 

By and in acceptance . . . * . 254 

Guarantor, when notice to necessary, and what is 
sufficient ..... 306, 372, 393 

When noii'presentment of Bills excused in cases of 
guaranty . . . . . . 872 

Notice to Guarantors by foreign law . . 393 to 395 

Discharge of Guarantor by foreign law . 395, 437 to 441 

Effect of, when on face of Bills . . . • 453 to 458 

Whether negotiable or not . . 453 to 458 

^n separate paper .... 458 

Whether negotiable or not . . . 458, note 

53 
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H. 

HOLDER OF BILL BEFORE MATURITY. Section 

£(|uitable defences not admissible against, if he is a hona 

Holder . . 14, 187, 188, 189, 191,193,417 

For value, Vho deemed . ' . * • 183,191,220 

Set off, vrlien not admitted against . . . 220 

rights of . . . . 187, 189,193 

HOLIDAYS, what days deemed ..... 233 

{See Sundays and Holidays.) 

Effect of, as to presentment of Bills . . 233, 339, 340 

Effect, as to protest of ^ills .... 283 

Effect, as fo notice of dishonor of Bills . . 233, 339, 340 

Effect* as to days of grace . . , 337 to 341 

HONOR, acceptance for .... 121 to 125, 255 to 261 
Acceptance Supra Protest.) 

HUSBAND AND WIFE, parfics to Bills . . . 90 to 98, 128 

(See Married Women.) 

Bills to wife, when they belong to husband . 90 to 98, 128 

Bills to wife transferable by husband . . . 196 

Payment of Bills, when to be to husband . . 414 

I. 

INDORSEMENT OF BILLS. (See Transfer of BillS^ 195 to 226 
Who may indorse . . . . 72 to 106 

(See Capacity and Co.mpetency.) 

Lex Loci governs as to . . . . 166 to 177 

Lex Loct as to blank . . . . 156,172 

Obligations by, what 108 to 111, 119, 120, 157, 199, 200, 224, 

225, 323 

Blank indorsements, when valid or not 108 to 111, 119, 120, 


202, 206 to 208 

Blank indorsements governed by Lex Loci , 156, 172 

Transfer by, when valid or not . . . 195 to 198 

(See Capacity and Competency.) 

Transfer to, when valid or not . . . .198 

(Sec Capacity and Competency.) 

How affected by Lex Loci . . , 171 to 176 

By whom to be made .... 196, 197 

By married women . . 196 

By infants . . . .196 

To whom may be made . . . .198 

Warrants conipctcncy of antecedent part!^« 110, 225 


Admits genuineness of antecedent signatures 111, 225, 262, 263, 

412, 451 
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INDORSEMENT OF BILLS, continued 

Of Bills not negotiable, effect of 
Mode of transfer by . . . 

Of Bills payable to bearer 
Of Bills payable to fictitious persons 
Of Bills j^yable to order 
Of Bills not negotiable . 

Remedy for omission of indorsement by mistake 
By partners .... 

By joint Payees not Partners 

Form of transfer by . . . 

What essential to perfect 
Transfer by Allonge . i • 

Qualified and restrictive indorsements, what igro 
What are qualified, or restrictive, or not 
Conditional, what are . . . . 

Effect of conditional . .. *. 

Full effect of . 

Guaranty on, effect of . 

Special clauses upon 
Successive indorsements, effect of 
Indorsement with a clause au besoin 
Indorsements on Bills leff with blanks . 

At what time indorsements may be made 
Indorsements ailer Bill due, effect of 


Skction 

199, 200 

200 , 201 
199 

. 5r>, 200 
200 to 202 
199 
201 
197 
197 

iOi to 207 
204, 205 
204 

20G, 210, 211 
«^ 211 , 21 .^ 
20G, 217 

217 
20G, 208 

215 

216 

218 
219 
222 

220 to 223 
. 220, 221 


Indorsement after Bill paid, effect of . . . 223 

Indoi'semcnt of sets of Exchange . . . 226 

INDORSEES, who competent or not . . . . 72 to 106 

(See Capacity and Competkncy.) 

Obligations and duties of 108 to 111, 119, 120, 157, 199, 200, 

224, 225, 323 

INDORSERS, who competent or not .... 72 to lOG 

(See Capacity and Competency — Indorsement.) 

Obligations and duties of 108 to 111, 119, 120, 2O0, 224, 225 
What indorsement admits . . . 110,111,225 

Genuineness of antecedent signatures on the Bill 110, 111, 225 
Competency of antecedent parties . . 110,111,225 


Indorsement warrants j^at Indorser has title to the 


Bill . . . . • 

Payment of Bill by, when good or not . 
Eflect of payment by . ^ 

Of lost Bills 

Payment when signature forged 

INFANTS, parties to Bills . • . • 

(See Capacity and Competency.) 
Bills transferable by, and to 


. 110,111,225 

422, 423 
422, 423, 450 to 452 
. 41G, 447 to 449 
. 263, 204,412, 

450 to 452 
81 to 87, 127, 230 


127, 197 
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INFANTS, continued, Sscnoir 

Cannot bind themselves by acceptance . . • 280 

Payment to, when good . . • • .414 

INLAND BILLS, what are . . . • 22 to 25, 464, 465 

Origin of • 466 

Origin of ill England . . • • .467 

Need not be protested . . • • .468 

Effect of protest 

Payment, whf n to be demanded . . • 469 

Entitled to days of grace, when payable at or after sight 

or date 469, 470 

But not if payable on demand . . • .470 

At what time pajmenf should be demanded of Bills 
payable on demand . , . • . 470 to 475 

Wliat is an excuse, or not, for of due demand of 
payaient ^ . . . • • 476 to 478 

Indulgence of time«to parties on Bills, effect of . 425, 430 

INSANE PERSONS, parties to Bills .... 107 

INSOLVENCY. (See lUxKRrpTCY and Insolvency.) 

INTEREST, Lex Loci governs as to . . . 148, 149, 153, 154, 391 

INTERPRETATION OF CONTRACTS, 

Governed by Lex Loci . . • » 448 to 152 

As to meaning of words . . . ^ 143 to 152 

Where contracts are to be performed . f • 1*10 

ILLEGAL CONTRACTS, what are . . . 186, 187 


469, 470 
470 


JOINT PAYEES OF BILLS, 

How transfer to be made by 
JOINT PARTIES TO BILLS, 

Effect of release to one of them 


430 to 433, 446 


LACHES, 

In non-presentment of Bills, i 

(See Non-Piie8KNtment of Bills for Acceptance and for 
Payment.) 

In not making protest omdishonor. 

(See Protest.) 

In not giving notice of dishonor 
(5ee Notice.) 

LAWS OF EXCHANGE, founded in usage 

LETTERS OF CREDIT <59 

Nature and effect of . • • 


20 

459 to 464 
459 
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LETTERS OF CREDIT, continued. 

General and special 
Whether negotiable or not 
LIMITATIONS, STATUTE OF, 

Lex Loci governs as to . 

LEX LOCI, operation of, on Bills 

Contracts, by what law governed . 1 1 

Rule which governs, as to validity of contracts 


As to formalities of contracts 
As to obligations of contracts 
As to interpretation of contracts 


459, 460 
460 to 462 


160 

129 to 195 
129, 130, 132 to 177 
ts . 131 to 136, 

147 to 152 
137, 138 
139 to 142 
ts . 139, 140, 

143 to 152 
, . .144 

-nsstoise 


As to interpretation of terms , . . 144 

Illegal contracts . . . *^33 to 136 

Bills of Exchange, by what law governed • 130, 132, 133, 136, 

• 138, 276, 278, 285, 296, 391 

As to Drawer . . . 146, 166, 391 

Ah to Indorser . . . 160 to 176, 391 

As to AcccpU)r . . . 158,164, 391 

As to indorsements . . 167 to 171, 391 

As to interest and usury . . . 148 

As to damages . . . .153,154 

As to days of grace . 165, 1 77, 332 to 341 

As to presentment and protest . . 157, 170 

As to blank indorsements . .156,172 

As to equitable defences . , . 156 

As to acceptances, absolute or not . 164 

As to dlsclmrge of parties . 161 to 168 

As to transferability . . 169 to 173 

As to payment of Bills . . . 163 

As to stamps .... 138,159 
As to forms of instruments . .137,138 

As to currency stated in Bills . . 151, 152 

As to interest and usury . . 148, 149, 391 

As to protest . . 138, 276, 278, 285, 296 

As to presentment and acceptance 157, 164, 233 

As to presentment for payment 156, 176, 366 

As to notice of dishonor 157, 164, 176, 177, 296, 

366, 391 

As to remedies . . . 160,172 

As to statute cf limitations . 160, 172 

LOSS OF BILLS, 

Proceednjgs on .... . 279, 348 

No excuse for want oF protest .... 279 
No excuse for non-presentment for acceptance . . 279 

Nor for non-presentment for payment . . .348 
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LOSS OF BILLS, continued. Section 

In case of, whether Acceptor, or Indorser, or Drawer, 
compellable at law to pay Bill* 416, 447 to 449 


M. 


MAIL, notice by, when goo<l or not . . 28^, 289, 297 to 800, 882 


MARRIED WOMEN, parties to Bills . . . 90 to 98, 196 

Rills payable to, transferable by husband . 90 to 98, 196 

Cannot bind themselves by acceptance of Bilb . . 230 

: Wlien payment to, good or not . . . .414 

MATURITY. OF BILL, when it becomes due ... 329 

MERGER, extinguishment of Bills bf' . . . 443, 443 a 

MESSENGER, SPECIAL, when notice may be by . 295, 300 

MONTH AN. BILL?;, t. 

Mcans^calendar month . * . . . 143, 330 

MONEY, Bills must Ikj payable ]n money alone . . 42 to 45 

Description of, in Bills . . . . . 43, 44 

Description of foreign coin .... 43, 44 
How sum to be paid stated in Bills * . 42 to 45 

Payment of Bills should be in money . . • 364 


N. 

NEGOTIABILITY OF BILL, . . . , 60 to 63 

When Bills negotiable or not . . . 60 to 62 

Whether negotiable, when sca/cd . . . . 61 

Bills not negotiable are assignable . . 199,200 

When it ceases . , , . . . . . 228 

NON-ACCEPTANCE, proceedings on . . . 272 to 322 

(See Bii.ls of Exchange.) 

NON-COMPOTES, parties to Bills l06 

NON-EXISTING BILLS, whether acceptance can be of . . 249 

NON-PAYMENT, proceedings on ... . 878 to 409 

(Sec Bills of Exchange.) 

NOTARY-PUBLIC, protests by 276 

How duties performed by . . . . .276 

NOTICE OF DISHONOR, 284 to 322 


Governed by Lcr Loci . ^ . 157, 166, 176, 177, 296, 366 

As to Drawer, by Lex Loci of Drawer . 157, 166 

As to Indorser, by Lex Tjoci of indorsement 157, 166 

As to Acceptor, hy^Lex Loci of acceptance 168, 164 

Notice of defective title to Bills, what is, and effect of 184 to 194 

Notice of want or failure of consideration in Bilb, effect 

of, and between what parties . . 184 to 194 

(See Consideration! of Bills.) 

On presentment for acceptance . . . 284 to 322 

Within what time . . • 283 to 292 
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NOTICE OF DISHONOR, continued* Sfctioh 

In Yth&t mode ... 286 to 288, 300 

When verbal, and when in writing . 291, 297, 800 
When personal, or at domicil or place of busi- 
ness 291, 297, 300 

When by mail . 288, 289, 297, 298, 300 

When by packet . . . 287, 298 

How sent abroad . . . 287, 298 

Must be given on business days and hours . 293, 308, 309 

Kifect of, on Sundays or holidays . . . 293, 308, 809 

To whom to be given . . . 291, 292, 303 to 805 

To bankrupt, when .... 805 

To partners .• . •. . 299, 305 

To joint |)arties not partners . . 299 

To assignees of bankrupts . . . 305 

To agent, or clerk, or serviyit . 300, 805 

To executors and administrators . . 74 

To Guarantors . . . 305, 372, 393 

By whom notice to be given . . , 291, 292 

By agent, or banker, or servant . . 292 

By special messenger . . 295, 300 

By successive parties on Bills . . 294 

At, and to what j)lace to be given or sent . 291, 297, 298 

W’hat is to be done, when residence of party not known 299 
Mode of notice .... 28G to 288, 300 

Form of notice ..... 301,302 

Want of notice, what will excuse . 275, 281 to 320, 392 

Accident,, and irresistible force . . 808 

Absconding of party .... 808 

Kesidenco of party unknown . . 299 

Want of funds of Drawer in hands of Drawee, 

excuses as to Drawer . . 311 to 315 

But not as to Indorsers . . . 314 

Taking security of Bill, when it excuses . 316 

Agreement to waive notice . . 318 to 320 

Actual waiver of notice . . .320 

What arc acts of waiver . . . 820 

Promise to^ay after knowledge of . . 820 

Accommodation parties, when excused . 310 

What is not an excuse for . . 318 to 320, 392 

Rights of Holder, on due protest and notice for 
non-acceptance . . . .. 821, 822, 866 

Right to immediate suit and damages . 321, 822, 366 
Notice of non-payment . . . . 881 to 395 

When necetoary .... 881 

Waiver of notice . . . 820, 371 

What is reasonable . . • 882 to 385 
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NOTICE OF DISHONOR, continued. 

Within what time 
Personal notice, when 
By mail, when 
By packet-ship 
‘ By whom 

By Indorsers successively 
To whom to be given . 

Form of notice 
Notice in cases of guaranty 
NOVATION IN FOREIGN LAW, what . 

Effect of . 

o. , 

ORDER, Bills payable to, effect of 

Words of, when essential to negotiability 
OVER DUE, effect of iiulorsefticnt of Bill 


Section 

382 

882 

382 

383 
385 to 388 

384, 385 

389 

390 

305, 872, 893 
441 
441 


. 56,57 
. 56, 57 
220, 221 


PAR OF EXCHANGE, what is . . 

PARTIES TO BILLS, how <lcscribed 

Drawer .... 

PayiiC .... 

Drawee .... 

PART PAYMENT OF BILLS, effect of . 

PARTNERS, parties to Bills, when and how far liable 
Indorsements by . 

Notice to . . . ‘ . 

PAYEE, how described . 

Bills payable to order 
Bills payable to bearer 
Who competent or not 

{See Capacity ani> Competency.) 
PAYMENT OF BILLS, place of, when and how stated in Bill 
Place of, what is the proper place 
Presentment for, where and when 
Mode of payment of Bills 
Time of payment . ‘ 

Etfect of payment 
What and when by Acceptor good 
What and when by Indorser good 
In cases of forged signatures 
In cases of bankruptcy , 

In cases of death . 

In cases of defective title . 

In cases of agency 

In cases of minors and married women 


*\ 


. 30 

52 to 59 
' 35, 52, 53 
35, 54 to 57 
35, 58, 59 
436 

74, 75, 197 
107 
305 
54 to 57 
. 66,57 
. 56, 57 
72 to 106 

. 40, 41 
. 48,49 
. 48, 49 

. 46, 47 
50, 51, 417 
10, 422, 423, 450 to 452 
410 to 412, 450 
422, 423 
412, 450 to 452 
. 413 

413 
413 
413 
413 
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PAYMENT- OF BILLS, continued, SionoM 

Possession, 'when sufficient to justify payment . 416, 41 $ 

In what currency made .... 418,419 

Currency is depreciated . . . 418 

In goods or by eheck . . . t , 419 

When Bill or Note received in payment . 419, 441 

Part payment, effect of . . 486 

Rights of Acceptor on payment . . 420, 421 

Rights of Indorser on payment . . . 422, 423 

Foreign law, as to payment . . . 437 to 446 

By novation ...... 441 

By compensation . ... 440 

By confusion . . T . 442 to 445 

By release of jojpt debtor ... 446 

Payment of lost Bills . . . ^ . 447 to 449 

Whether Acceptor or other parties 4)ound at law to -► 
pay lost Bills . * , . 447 to 449 

PENCIL, Bills and signatures may be in ^ . . 33, 34, 53 

PLACE OF DRAWING BILLS. {See Bills of Exohangk.) 

When necessary to be j^tatod . . . .40,41 

Of payment of Bills ' . . . . .48,49 

Of presentment for acceptance . . . 235, 236 

Of presentment for payment . . . 351,352 

BiUt|||4rawn in one place payable in another . . 48, 49 

POSSESSION OF BILLS, 

Pnmd /acie; evidence of title . . . 415,416 

POST, {See Mail.) 

Notice by . ... . 288, 289, 297 to 300, 882 

FOUND, valu^ of, in American currency .... 30 

PRESENTMENT OF BILLS FOR ACCEPTANCE, . 227 to 238 

{See Bills of Excuangk.) 

Lrp Loci governs, as to . , . . 157, 176 

On what Bills necessary or not .... 228 

By whom and to whom .... 229,346 

At and within what tima .... 231,232 

At what place . • . ; . 235, 236 

Of JKills au * j* * * * 

Whit will excuse non-presentment Ifor acceptance . 284, 326, 

f 827, 865, 875 to 877 

!What not . ^ . • . 230, 327, 346, 347 

^hat, as to Drawer . . 234, 327 

What, as to Indorser • . ' 234, 327 

In cases of accommodalto parties . ^ 810 

Proceedings Qi^on-acceptapee . . 272 to 322 

{See Bills of Exchanob.) 

Protest for non-acceptance . . 2l5 to 285, 296 

{See Pbotkst.) 

55 


B. OF EX. 
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PRESENTMENT OF BILLS FOR ACCEPTANCE, continued Seotioh 
N otice of non-acceptance . . 284 to 309, 360 

(See Notice.) 

PRESENTMENT FOR PAYMENT. (See Bills of Exchange.) 

At what time . . . . 324, 325, 344, 345 

At maturity* of Bill . . .* VI24, 325, 828, 344, 346 

At what time different Bills payable * . .325 

Bill^payable at or after sight .... 325 

Bills payable afler date .... 325, 329 

Bills payable on demand . . . . .325 

At what hours of the day .... 328, 349 

When is a Bill at maturity ..... 329 

Ilow time computea ..... 329, 330 

■^•Day of bate and acceptance exuded in computing time . 329 

Month pieans calendar month . . . 143, 330 

Old Style an tf Now ^Style, difference of . . . 331 

Usance, meaning of . ^ . . . .60, 144, 332 

Usance different in diffident countries . . 332 

Days of grace, what are . . 155, 159, 177, 333 to 336 

Days of grace different in diffarent countries . 333 to 336 

Days of grace governed by Lex Loci 134, 135, 155, 159, 177 

How (lays of grace computed . . 335, 336, 338 to 341 

Days of grace computed exclusive of the other days . 333 

Days of grace counted including Sundays and ho^ays 337 

Effect of last day of grace being a Sunday or holiday 338 to 341 
Days of grace, on what Bills allowed . . 342, 343 

on Bills payable after date . . 342, 343 

on Bills payable at or affer sight . 342, 343 

not allowed on Bills payable on demand . 342 

What will excuse want of due presentment for payment 326, 327, 

365 to 367 

Sudden illness ...... 327 

Accident and irresistible foi’co » . . 326, 366 

Political events and war . . . 327, 365 

Absconding of Acceptor . . . 327, 346 

Acceptor cannot be found .... 327 

Want of funds by Acceptor belonging to Drawer, 

when .... 829, 367 to 369 

Not as to Indorsers .... 327, 367 

New promise aficr notice of non-presentment . . 378 

What amounts'to new promise . . 373 

In cases of accommodation parties . . 370, 376 

Agreement and waiver of presentment * . 371 

In eases of collateral security . . 372, 374 

In cases of guaranty ..... 372 

What will not excuse want of presentment for payment 326, 346, 

347, 375, 376 
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PRESENTMENT FOR PAYMENT, continued. 

Bankruptcy and insolvency of Acceptor will not 


Death of Acceptor will not . . . J 

Death of Drawer and Indorser, his administrator 
Recei]9t of Bill near time of its falling due 
Effect of want of due presentment . 

In case of accommodation parties 
In cases of Bills signed and indorsed by two firms, 
where some are parties in each firm . 

No excuse, that party has knowledge of non-pay- 
ment, but he must have notiqp 
To Acceptor supra protest 


Sbctiom 
326, 346, 
347, 862, 375 
326, 346, 375 
877 


To Acceptor supra protesi 
To whom presentmeny^ be made 
In case of bankruptcy . 

Jn case of death 


350, 362 
. 846, 847, 362 

. d46,JU7, 862 


In case of Acceptor being abroad or not being 

found . . ^ . . . 346, M2, 362 

In case of dccath of ptarlner . 362 

In case of loss of BiJl ..... 348 

In case of acceptanc’c supra protest , . , 363 

•Ayiicther presentment nec<l be personal or not . . 850 

Effect of Acceptor not being at home . . . 850 

At wHit place ..... 351,352 

When at domicil or place of business . . 851 

In case of change of domicil . . . .351 

In case dwelling-house is shut up . . . 352 

Or Acceptor cannot be found .... 352 

In case Bill be payable at another place . 358, 857, 359 

In case of a Bill payable at either of two places . 354 

In case of a Bill payable at a banker's Sd.*) to 357, 359 to 362 
In case of a Bill payable by, or to Jews ; mode of 

presentment in Germany .... 358 

By whom to be made .... 360 to 363 

By Holder or his agent .... 360 

By executor or administrator, if Holder dead . 360 

By husband, if Ho^er names . . 860 

Mode of presentment . * . . 364 

When it may be verbal or in writing . . . 364 

Payment in money should be required . . 864 

When presentment for payment nof necessary . 869 

Not in case of protest (or non-acceptance . * . 866 

Lex Loci governs as to . • . . 866 

PRIVILEGES OF BIMiS, . 14 

PROMISE TO ACCEPT, 

When an acceptance or not . . . 246 to 251 

Promise to pay, when a waiver of due presentment 
and notice of dishonor .... 266 to 272 
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SscnoM 

PROTEST OP BILLS, meaning of . . • 276 

By whom made ...... 266 

Lex Loci governs, as to 188, 176, 177, 276, 278, 283, 285, 296 
Necawtyof .. . . . 176, 272 to 274 

Required of all Foreign Bills 9 . 275, 281 

Not required of Inland Bills . .281 

Foijp of • 277 

By whom and how made . . . . • 276 

At what time made . . ... 278, 288 

Place of protest . . . 282 

What will excuse i^t ^ 

Accident, "casualty, irresistible force . . 280, 288 

I Want of funds in hands of Drawee, as to Drawer 280 

But qot as to Indorsers . . * . .814 

What will not* excuse want of .... 279 

Bankruptcy or absconding of Drawee will not ex- 
cuse want of . ' . . . . . 279 

Nor loss of Bill ..... 279 

R. 

RATE OF EXCHANGE, what is 81* 

RE-EXCHANGE, 899 to 408 

Meaning of . . . . . . 400, 401 

Whether payable by Acceptor .... 398 

When and what payable by Di^wer and Indorsers 399 to 401 
Circuitous, when allowed .... 402, 403 

In France and foreign countries . . 404 to 406 

When fixed damages in lieu of . * 407, 408 

RELEASE, effect of ..... . 268, 269, 270 

Of one or all Acceptors . . 269, 270, 480 to 483 

Of one or all Drawers or Indorsers . . 480 to 440 

When not a dischax^ of an antecedent party on a 

Bill 428 

RESERVATIONS AND RESTRICTIONS on Bills, effect of . 68, 69 


S. 

SEALED BILL, not negotiable * . 

SECURITY, taking, when a diachaige or not . 

When of an acceptance . • . * 

Effect of Bill being originally taken as esllateral 
security ..... 
SET-OFF, when not good against Hdder 
SETS OF EXCHANGE, what 
Use and form of • 


61 

266 to 268 
266 to 268 

872, 898 
420 

66 , 67, 226 
66 , 67, 226 
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SIGHT, Bills payable at or after .... 51 , 842 

Grace Allowed on . . . 342 

^Vhen due . . . . . 326 to 844 

SIGNATURES OF PARTIES TO BILLS, 

By initial^ or marks, whether good .... 53 

When and what, admitted by Acceptor 113, 262 to 264, 412, 

461, 452 

When and what, by Indorsers 110,%6, 412, 461, 452 

^iSes Genuimkness of Signatures.) 

STAMPS, Lex Loci respecting . ^ . . . 138, 159 

STATUTE OF LIMITATIONS, Xex Loci noverns, as to . 160 

STYLE, Old, what . . * ... 831 

New, what . . . . . ) . ^ . 381 

How time computed on Bills drawn in country using 
one style, and on country using another . . , 331 

SUNDAYS AND HOLIDAYS, 

Effect of, in computing time when Bills duo . . 337 

as to days of grace . . . 833 to 341 

as to presentment of Bills . . . 233 

as to notice of dishonor . . 293, 308, 309 

SUPRA PROTEST, acceptance . . . . .125 

SURKI'Y on BILLS, when discharged or not by act of Holder . 423, 

430 to 432 

When discharged under foreign law . 396, 437 to 441 

SUSPICIOUS CIRCUMSTANCES, 

Effect of Holder’s receiving Bills under . 199 


T. 

TIME, HOW COMPUTED ON BILLS, 


Exclusive of date and sight .... 829 

Months are calendar months .... 8 

TITLE TO BILLS, 

What is constructive notice of defect in . 194 

Effect of defect in . , . . .194 

TITLE OF HOLDER OF BILLS, 

When defective he cahnot recover . . 418 

Possession prima facie evidence of . . 415, 416 

TRANSFER OF BILLS, 196 to 226 

Who may transfer or not * \ 72 to 106, 195, 197 

{See Capacity and Competency.) 

Top whom transfer may be made ... 196 

Mode of '^nsfer . . . . . .199, 200 

Of Bills payable to Bearer . 199 

Effect of transfer of Bill payable to Bearer 111, 

199, 200 
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TRANSFER OF BILLS, continued. 

SxenoM 

Of Bills payable to fictitiotui persons . 

. 56, 200 

Of Bills payable to order 201 to 204, 207, 210 

Of Bills not negotiable 

. 199, 200 

Omission of indorsement, how reme^ble 

201 

Transfer by partners .... 

197 

Transfer by persons not partners 

197 

.TiM^fer of Bills drawn with blanks 

222 

TiCnsfer by blank indorsements . . 202, 

206 to 206, 222 

Form of tranfers . . . * . 

204 to 207 

Transfer on Allonge * 

, 204 

Transfer by full iitiorsement 

. 206, 208 

Transfer hf qualiAsd arM restrictive indorsement 

206, 210, 211 

g^J^hat transfers are restrictive^ or not 

211, 213 to 215 

Conditional transfers .... 

. 206, 217 

Guaranty otf indorsements, effect of . - 

215 

Special clauses on indorsements . 

216 

Transfer with clause au beaoin . 

219 

Successive transfers by indorsement, effect of . 

218 

At what time transfer may be,. made 

220 to 223 

Effect of transfer after Bill is due 

. 220, 221 

Effect of transfer after Bill is paid 

. , 223 

Transfer of sets of Exchange 

226 

TRUSTEES, parties to Bills ..... 

72, 74, 75, 197 

Bills transferable by and to . . . 

197 

u- . 


USAGE OF MERCHANTS, origin of Bill, of Exchange in 

. 5 to 20 

Law of Exchange regulated by . 

20 

USANCE, meaning of . 

50, 144, 332 

Different in different countries . 

332 

USURY, Lex Loci governs as to . 

148 

V. 


VALUE RECEIVED, effect of these words . . 

63 


' \ 
w. 


WAIVBR OF RIGHTS ON BILLS, 


(See bill of Exchange.) 


Of acceptance, what is . 

. 252, 262 to, 271 

what is not 

.* 266 to 271 

Of notice, what is or not 

. 320, 371 

Of due presentment, what is or not 

. 371, 373 

WRITING, Bills must be in writing or pencil 

.33, 34 

On what parts of paper to be written 

34 








